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TO THE TWENTY-SECOND EDITION. 


Though the five years which have elapsed since the 
publication of the previous edition of this work have 
produced no spectacular changes in the law affecting 
the matters with which it deals, such as were produced 
by the Property Acts of 1925, there has been a steady 
output of statutes and decisions necessitating con¬ 
siderable alterations in the text. For instance, the 
chapter on Married Women has been rewritten in view 
of the Law Reform (Married Women and Tortfeasors) 
Act, 1935; the provisions of the Leasehold Property 
(Repairs) Act, 1938, have been incorporated in the 
chapter on Penalties and Forfeitures; and the pages 
relating to Secret Trusts have been rewritten in the 
light of Be Keen, (1937) Ch. 236. The whole work 
has been thoroughly revised, and, it is hoped, brought 
up to date. 

I am much indebted to my colleagues, Mr. R. H. 
Kersley and Mr. J. P. Widgery, who have read the 
proof sheets and given very valuable assistance in 
preparing this edition for the press, and I take this 
opportunity of expressing my gratitude to them. 


lih February^ 1939. 


H. G. R. 
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THE 


PRINCIPLES OF EQUITY. 


CHAPTER I. 


THE NATURE, ORIGIN, AND HISTORY OF EQUITY. 

The term equity is used in various senses. In its popular 
sense it is practically equivalent to natural justice. But it 
would be a mistake to suppose that equity, as administered 
in the Courts, embraces a jurisdiction as wide and extensive 
as that which would result from carrying into operation 
all the principles of natural justice. There are many 
matters of natural justice w'bolly unprovided for, from 
the difficulty of framing any general rules to meet them, 
and from the doubtful nature of the policy of attempting 
to give a legal sanction to duties of imperfect obligation, 
such as charity, gratitude, and kindness (a). A large 
proportion, therefore, of natural justice, in its widest 
sense, cannot be judicially enforced, but must be left to 
the conscience of each individual. 

The field of equity, in its technical sense, is still further 
narrowed by the fact that it does not include nearly the 
whole of that portion of natural justice which is capable 
of bein^ enforced by legal sanctions and administered by 
legal tribunals. The greater part of tliat portion is em¬ 
bodied in the rules of the common law and in the statute 
law. The common law system is, in the main, as mucli 
founded on the basis of natural justice and good conscience 
as is our equity system; if it has fallen short in its opera- 


Equity, ill 
it!i teohiiiciiJ 
neiise, leH8 
wide than 
natural 
justice. 


Most of tli^ 
judicially 
eijforceablo 
j)riDeipleH 
of natural 
justice 
embodied in 
the common 
law and 
statute. 


8 . 


(o) Story on Equity, sects. I, 2. 
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THE PRINCIPLES OF EQUITY. 

tion, its failure is rather to be attributed to its historical 
development than to any inherent weakness or deficiency 
of principle. Statute law, also, embodies and gives ie^^al 
sanction to many of those principles of natural justice, 
which, though capable of being administered by Courts of 
Law, were not originally so administered. 


Definition 
of equity. 


Lquity then, in its technical sense, may bo defined as 

a portion of natural justice which, though of such a 

nature as properly to admit of being judicially enforced, 

was, from circumstances hereafter to be noticed, omitted 

to be enforced by the Common Law Courts—an omission 

which was supplied by tlie Court of Chancery. In short, 

the whole distinction between equity and law is not so 

much a matter of substance or principle as of form and 
history. 


Its origin 
generally. 


Sir Henry Maine has pointed out {h) that in progressive 
societies social necessities and social opinion are always 
more or less in advance of law, and that the three instru¬ 
mentalities by w'hich the gulf between the two is narrowed 
are legal fictions, equity, and legislation. When law 
becomes fixed, it is adapted to the new wants of society 
first by legal fictions, next by the growth of a fresh body 
of rules by the side of the oHginal law, founded on dis¬ 
tinct principles, and claiming to supersede the law in 
virtue of a superior sanctity inherent in those principles 
(this IS equity), and finally by legislation. It is, of 
course, possible for these three instrumentalities to be 

operating at the same time, and that is what happened in 
this country. 


Origin in 
England. 

Rapid growth 
of common 
law 1066— 
1258. 


There was no common law and but little royal justice 
m this country at the time of the Norman Conquest. 
After that event, owing to the strong central government 
which was established, and by the extensive use of the 
wide but undefined judicial prerogative of the King, there 
came into being a common law (that is to say, a law 
common to the whole country), which law, by the middle 
of the thirteenth century, was administered in three 


(*) Maine’fl “Ancient Law.” Ctap. 2. 
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scpiratc Courts whicli liRd. grown up clunug tlic sRino 

period—the Courts of King's Boncii, Common Pleas and 
Exchequer. 


In 1258 the Provisions of Oxford ended the first rapid 
growth of the common law. Thereafter, although a gradual 
development of the common law under the authority of 
the Statute of Westminster, 1285 (In coyisimili casu), 
went on contemporaneously with the development of 
equity, its growth was slow. Moreover, in the rough 
days of the thirteenth century a plaintiff was often 
unable to obtain a remedy in the Common Law Courts, 
even when they should have had one for him, owing to 
the strength of the defendant, who would defy the Court 
or intimidate the jury. Either deficiency of remedy or 
failure to administer it was a ground for petition to the 
King in Council to exercise his extraordinary judicial 
])owers. A custom developed of referring certain classes 
of these petitions to the Chancellor, and this custom was 
confirmed by an order of Edward III. in 1349. The 
Chancellor acted at first in the name of the King in 
Council, but in 1474 a decree was made on his own 
authority, and this practice continued, so that there 
came to be a Court of Chancery as an institution inde¬ 
pendent of the King and his Council. 


■ I? typical of the Middle Ages that the Chancellor’s 
jurisdiction was undefined. His powers were wide but 
vague, and co-extensive only wdth the necessity that 
evoked them. He exercised his powers on the ground of 
conscience, an unsatisfactory measure, which, as Selden 
pointed out in hie Table Talk, was likely to vary with each 
Chancellor, even as his foot! With the continued growth 
of the common law and the Courts which administered 
It, the necessity for invoking the assistance of the 
Chancellor decreased, and in consequence the scope of 
he Chancellor’s powers was narrowed. After England 
ad been reduced to order by the Tudors, with the aid 
o the Star Chamber, the Chancellor’s power to give 
common law remedies disappeared. This narrowing of 
jurisdiction led to definition of the principles on which 
extra-common law rights and remedies should be enforced 

1 ( 2 ) 


Origin of the 
Chancollor’f; 
judicial 
powers. 


Short histor¬ 
ical survey 
of the 
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jurisdiction. 
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THF PRINCIPLES OF EQUITY. 


Resume of 
the malu 
work of 
equity in 
supplemeut- 
iog the 
oommon law 

(i) New 
rights. 


(ii) New 
remedies. 


(ui) New 
procedure. 


or granted; Ellesmere (1596—1017) began to apply the 
same principles in all cases, instead of following the whim 
of the moment under the name of conscience, whilst 
Nottingham (1673—1682) has been called the “ father of 
modem equity,” owing to the systematisation of rules 
under his Chancellorship. The work of systematisation, 
thus begun, was continued by subsequent Chancellors^ 
especially Lord Hardwicke (1736—1756). and completed 
by Lord Eldon (1801—1827). 

It is impossible to state here all the matters dealt with 
by the King in Council on the ground of conscience, and 
later by equity; many of them have ceased to have other 
than historical importance. Its main work was as follows :~ 

First, equity enforced rights which the Common Law 
Courts failed to enforce. Uses and trusts, wliich have been 
protected since the fourteenth century at least, afford a 
good example of this jurisdiction, for these were matters 
which the Common Law Courts could have dealt witli, 
but did not. Secondly, equity developed remedies 
additional to those provided by the common law for the 
enforcement of common law rights. Specific performance 
of a contract, an injunction to restrain, or stay the 
lepetition of, an injury, the appointment of a receiver to 
prevent a defendant from destroying or parting with 
property during the interval between the institution of 
proceedings and the trial of the action, an order for an 
account—these, and other remedies which are often 
absolutely necessary to ensure complete justice being 
done to the plaintiff, though not wholly unknown to the 
Common Law Courts, were mainly developed by equity. 
Nor did the Common Law Courts always do justice to the 
defendant. A plaintiff, on proof of an infringement of 
Hs legal right, was entitled to a general and unqualified 
judgment against the defendant, regardless of the circum¬ 
stances of the infringement and his own conduct. Here 
also equity intervened. 

In the third place, the procedure in the Oommon Law 
Courts was defective, especially in not compelling or even 
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allowing a defendant to give ovideiice, and in limiting 
the inquiry to the pai'ties to the action, however gi’oat an 
interest other persons might have in the result of tho 
action, all of which things equitj* allowed in its o^m 
Courts (c). 


(c) The History of Equity will be found dealt with in detail in 
Holdeworth’s Historj' of the English Law. Useful summaries are 
contained in Ashbunier’s Equity, Maitland's Lectuix*s on Equity, 
Hanbury’s Modern Equity, Keeton’s Introduction to Equity and 
I'otter’s History of Equity. 
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THE PRINCIPLES OF EQUITY. 


CHAPTEE II. 


THE JUDICATURE ACTS. 


Two <liatmct 
systems 
before Judi¬ 
cature Acta. 


Ax^e time of the parsing of the J udicatura Act in 1873 

W our Courte" thTo administor^ 

pil «n3 Courts of Queen’s Bench, Common 

Pleas, and Exch^uer acted on the principles of the 

common law, the Court of Chancery on the pr^ciSes of 

equity. NaturaUy, this gave rise to^grave incCeSces 

clie&TMTarrf"^^ 

miem which arose from the system of several distinct 
Courts proofing on distinct and, in some cases a^tSo 

rock's If '”7*'* *»“ or™ TS 

in tu cases ^THp P ^ complete relief 

m all cases. The Common Law Courts had no power 

to order specific performance, and only a very limited 

obtiinpH*^’ ■ ^ damages. A plaintiff who had 

obtained a judgment m his favour in a Court of Law 

might be prevented from enforcing it by a ‘‘common 

mjimction granted by the Court of Chincery bcTuse 

m the opmion of the latter Court he had obmined the 

judgment unfairly. Legislation had, it is true remedied 

tZ J“<ii'=ature Acts wm^paS 

T ^ Amendment Act, 1868, coiLonly 

Dower t!? *^“rt of Chancer^ 

L f .'‘’^ard damages either instead of, or in addition 

Swer of performance. And a limited 

Common ?pw P^ “J’mctions had been conferred on the 

So™re AcT Common Law 

Actrto k remained for the Judicature 

Acte to fuse the administration of the two systems, and 

to abobsh whoUy any possibility of a direct con^t between 
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The way in which the Judicature Act, 1873 (a), pro¬ 
ceeded to carry out this purpose was to amalgamate all 
the Superior Courts into one Supreme Court of Judica¬ 
ture, divided into the High Court and the Court of 
Appeal. The Courts of Queen's Bench, Exchequer, and 
Common Pleas, and the Court of Chancery were all 
swallowed up by the High Court, and this Court and the 
Court of Appeal were directed to administer both law and 
equity. Instead, therefore, of different Courts administer¬ 
ing different systems, the Judicature Acts established one 
Supreme Court administering both law and equity. 

It is true that, for the more convenient despatch of 
business, tlie High Court is split up into Divisions, and 
that most of the equitable matters dealt with by the old 
Court of Chancery are assigned to the Chancery Division, 
and that the King’s Bench Division mostly deals with 
inattcre which formerly came before the Common l^aw 
Courts; but this separation is for convenience only, for 
all jurisdiction vested in the High Court belongs to all the 
Divisions alike (6), and every judge of every Division 
must recogniso and give effect to all equitable rights, 
obligations and defences, and, subject to the supremacy 
of equity, to all legal rights and obligations, and must, 
grant all such remedies as the parties may be entitled 
to in respect of any legal or equitable claim, so that, as 
far as possible, all matters in .controvei'sy between iho 
parties may be completely and finally determined, and 
all multiplicity of legal proceedings avoided (c). 

Provision having thus been made for the recognition 
of equitable defences by all the Divisions of the High 
Court, the common injunction became unnecessary and 
was abolished. No cause or proceeding at any time pend¬ 
ing in the High Court or the Court of Appeal may be 
restrained by prohibition or injunction, but every matter 
of equity on which an injunction against the prosecution 
of any such cause or proceeding might formerly have been 


(o) This Act, together with the Acts which amended it, has been 
repealed and replaced by the Supremo Court of Judicature (Consolida¬ 
tion) Act, 1925, hereinafter called the Judicature Act, 1925. 

(6) Judicature Act, 1925, s. 4 (4). This sub-section was added by 
Administration of Justice Act, 1928, s. 6. 

(c) Judicature Act. 1925, ss. 36—44. 


One Supreme 
Court ad • 
iniuisteriDg 
both law and 
equity estab¬ 
lished by 
Judicature 
Acts. 


Ft>r convoai- 
once divided 
into Divisions, 


Common 
injunotions 
abolish <!d. 
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niostration 
in WaUh v. 
Lonsdale : 


obtained may be relied on by way of defence thereto, and 
the Court may, if it thinks fit, direct a stay of pro¬ 
ceedings (d). 

^dYaVcon-^ . res^t of these provisions of the Act of 1873 was to 
flict, equity is *“se the administration of law and equity. The Act then 
to prevail. proceeded (e) to provide for the prevalence of the equity 

over the legal rule in cases where the two were in conflict, 
and, after dealing with several special cases, concluded with 
a general enactment that in all matters not particularly 
mentioned in the Act, in which there was any conflict 
between the rules of equity and the rules of common law 
with reference to the same matter, the rules of equity 
should prevail. The effect of this enactment may be iUus- 
trated by the case of Walsh v. Lonsdale (/). There Lons- 
dale agreed in wilting to grant a seven years’ lease of a 
mill to Walsh at a rent payable in advance. Walsh entered 
into pqssi^sion vuthout any lease having been granted 
and paid his rent quarterly, but not in advance. Subso- 
Lonsdale demanded the rent in advance, and on 
Walsh pfusing to pay put in a distress. Walsh applied 
for an injunction to stop the distress, on the ground that 
lie w^, at law, a tenant from year to year, at a rent not 
Ijayable in advance, and, therefore, the legal remedy of 
distress was not open to Lonsdale. The Court of Appeal 
decided, howerer, that Walsh held on the same terms as 
if a lease had bwn granted, since the agreement was one 
of which the (^urt would order specific performance. 

There are not, said Jessel, M.R., “ tiv4 estates as 
t hero were formerly, one estate at common law by reason 
of the payment of rent from year to year, and an estate 
in equity under the agreement. There is only one Court, 

and the equity rules prevail in it.” 

illustration is afforded by Berry v. Berry (g). 
Brrry. By a deed of separation a husband covenanted to pay Ws 

id) Judicature Act, 1925, s. 41. See rv^r. vvvvTr 

will now K‘„d In ' *98 

of PronprfTT 1Q9K n^A • 185 of the Law 

m 21 Ch ' o” Judicature Act. 1926. 

m {liHiZ). Zi L/h. D. 9. See also Swain v /'!«««’» oi 

Q. 13. D. 289j Loxother v. Heaver fl889'' 41 Ch n" 7 ?j^ ^ 

2Ch. 608 ' Brewery v. Colmbs. 1901, 

6 Cbl IX^5^62.^* see Job v.Job (1877), 
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•wife a certain allowance. Afterwards the parties varied 
the terms of the deed by an agreement in writing not under 
seal. An action brought by the wife to enforce the terms 
of the deed was dismissed on the ground that, though at 
law a contract made by deed could only be varied by 
another deed, in equity a simple contract varying the 
terms of a deed is a good defence to an action brought on 
the deed; and the equity rule now prevails. 

But it is only on matters of principle that the equity 
rule prevails, not on matters of practice. Where there 
was a difference, before the Judicature Acts, in the practice 
of the two Courts, the more convenient practice is now 
followed (A). Nor have the Acts abobshed the distinction 
between legal and equitable rights, or between legal and 
•equitable remedies. The question whether a right is one 
which was formerly recognised at law, or only in equity, 
is still of very great practical importance. Thus, a person 
who acquires a legal interest in property for value and 
without notice, actual or constructive, of another person’s 
■equitable interest therein, takes free from that equitable 
interest; but if he merely acquires an equitable interest, he 
will usually be subject to the prior equitable interest, in 
spite of the fact that he has no notice of its existence and 
that he gives value (t). 

What the Judicatui'o Acts have really done is to pro¬ 
vide for the administration of law and equity in tho same 
Courts, and for tho recognition by those Courts of both 
legal and equitable rights, i-emedies, and defences, and 
for the submission of law to equity whei'e they were pre¬ 
viously in direct conflict. It is a fusion of administration 
rather than of principles. The two streams, as has been 
well said, have met, and now run in the same channel, 
hut their waters do not mix. 

It was usual, before the passing of the Judicature Acts, 
to divide the jurisdiction of equity by reference to its 
relation to the common law, and to classify it under three 
heads, the Exclusive, the Concurrent, and the Auxiliary 
Jurisdictions. Tho fiiat division contained those cases in 

(A) Nexobiggin Qas Co. v. Armstrong (1879), 13 Oh. D. 310. 

(i) See, for example, Joseph v. Lyons (188-1), 15 Q. B. D. 280, 
*nd Hallos v. Robinson (183)). 1.5 Q. IS. D. 288. 


The enact- 
niont does not 
apply to 
practice; 

nor Las it 
uboliehed tlie 
(lifference 
between legal 
and equitable 
rights and 
remedies. 


True ett'ect of 
tho Judica¬ 
ture Acts. 


Former divi- 
siou into 
Exclusive, 
Concurrent, 
and Auxiliai 7 
Jurisdictions. 
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which no relief at all was afforded by the Common Law 
Courts, and in which, therefore, both the right enfoi-ced 
and the remedy granted were purely equitable, as in the 
case of breach of trust; in the second were comprised the 
cases in which the Common Law Courts recocmisod the 
right, but granted no complete and adequate remedy, 
e.g.y cases of specific performance and injunction; while 
under the third head were grouped the cases in which the 
Court of Chancery merely lent its aid, as by compelling 
discovery, towards the enforcement of a legal remedy for 
a legal right which, owing to deficiency of administrative 
power or machinery, the Common Law Courts were unable 
practically to grant. ^ L 

This division of the subject, however, is rendered 
obsolete by the Judicature Acts. Those Acts have 
abolished altogether the auxiliary jurisdiction, for a party 
to an action in the King’s Bench Division no longer needs 
the aid of the Chancery Division for any purpose what¬ 
ever; and they have converted the exclusive jurisdiction 
mto a concurrent jurisdiction, since every Division of the 
High Court is a Court of equity as well as of law. For 
convenience of administration, however, the matters which 
were formerly dealt with by the Court of Chancery are 
specially assigned to the Chancery Division (/c), so that 

in practice equitable matters are usually dealt with in a 
separate Court. 


MatterH 
specially 
a^sif^ned to 

the Chancery 
Division. 


The matters so assigned by the Judicature Acts to the 
Cliancery Di\ision (in addition to any matters in respect 
of which exclusive jurisdiction was given by any other 
Act to the Court of Chancery), are:_ 

(1) The administration of the estates of deccase<l 

persons; 

(2) The dissolution of partnerships or the taking of 

partnership or other accounts; 

(3) The redemption or foreclosure of mortgages; 

(4) The mising of portions, or other charges on land; 

(5) The sale and distribution of the proceeds of pro¬ 

perty subject to any lien or charge; 

(6) The execution of trusts, charitable or private; 


(A) Judicature Act, 1925, s. 56, replacing a. 34 of Judicature Act, 1873. 
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(7) The rectification, or setting aside, or cancellation 

of deeds or other written instruments; 

(8) The specific performance of contracts between 

vendoi*s and purchasers of real estates, including 
conti’acts for leases; 

(9) The partition or sale of real estates; 

(10) The wardship of infants, and the care of infants' 
estates. 


Moreover, by Rule 5a of Ord. V. of the Rules of thi 
Supreme Court, every action in which there is a claim for 
payment of principal money or interest secured by any 
mortgage or charge upon real or leasehold property or a 
claim for possession of any such property forming a 
security for payment to the plaintiff of any prmcipal 
money or interest shall be assigned to the Chancery 
Division. 


The High Court of Chancery was not the only Court 
which had jurisdiction in equity before the Judicature 
Acts. Equity was administered also in the Chancery Courts 
of the Counties Palatine of Lancaster and Durham, and 
their jurisdiction was not affected by those Acts and still 
remains. The Chancery Court of Lancaster has, within 
the County Palatine of Lancaster, the like powers and 
jurisdiction as the High Court in its Chancery Division (1); 
though limited in area, its jurisdiction is unlinaited in 
amoimt, and Ls concurrent with that of the High Court (m). 
The Palatine Court of Durham has, within the County 
Palatine of Durham, a jurisdiction similar to that of the 
Chancery Court of Lancaster (n). 

By statute, a limited jurisdiction in equity has been 
conferred on Coimty Courts. By s. 52 of the County 
Courts Act, 1934, a County Court has all the jurisdiction 
of the High Court to hear and determine proceedings— 

(a) for the administration of the estate of a deceased 
person not exceeding £500 in amount or value; 


(i) The Chancery of Lancaster Act, 1890, s. 3. 

(m) Be Alison's Trusts (1878). 8 Ch. D. 1. 

(n) The Palatine Court of Durham Act, 1889. 


The Chancery 
(Courts of 
Ijanca.ster 
and Durbudi. 


The equity 
jurisdiction 
of the County 
Court. 
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(b) for the execution of any trust or for a declaration 

that a trust subsists, where the estate or fund 
subject or alleged to be subject to the trust does 
not exceed £500 in amount or value; 

(c) for foreclosure or redemption of any’ mortgage or 

for enforcing any charge or lien, where the amount 

owmg m respect of the mortgage, charge or lien 
does not exceed £500; 

(d) for the specific perfonnance, or for the rectification 

dehvery up or cancellation, of any agreement for 
sale, purchase or lease of any property, where, 
m the case of a sale or purcha.se, the purchase- 
inoney, or, m the case of a lease, the value of 
the property, does not exceed £500; 

(e) relating to the maintenance or advancement of an 

ernn'^ property of the infant does not 
exceed .£500 in amount or value- 

(f) for the dissolution or winding-up of any partnership 

0\hether or not the e.vistence of the partnerehip 

IS m dispute), where the whole assets of the 

partnership do not e.xceed £500 in amount or 
value: 


(g) for rehef against fraud or mistake, where the damage 
sustained or the estate or fund in respect of which 
relief is sought does not exceed £500 in amount 


The same section (o) also gives a County Court a limited 
jurisdiction under various enactments, L., the Law of 

Property Act, 1925, and s. 53 allows the parties by written 
agreement to consent to the County Court having unlmuted 

r52 ofthe Co; 1 in 

or if s 113 m of rt f T*’ above, 

01 m s. 113 (3) of the Settled Laud Act, 1925 


fro^tht'^HS^r"'"'''/? “"'‘o'® ““"‘a ^be transfer 

rom the Hi,,h Court to a County Court of equity matters 

withm the jmisdiction of the latter Court (p). 

-4dmini.t™tion of Justice 
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CHAPTER III. 

THE MAXIMS OF EQUITY. 

Although, owing to its haphazard origin, equity is not 
a complete system, yet there are certain general prin¬ 
ciples on which the Court of Chancery exercised its juris¬ 
diction. Many of these have been embodied in the so- 
called maxims of equity. No logical division of these 
maxims is possible. The maxims do not cover the whole 
of the ground, and, moreover, they overlap, one maxim 
containing by implication what belongs to another. 
Indeed, it would not be difficult to reduce them all under 
the first and the last, ** Equity will not suffer a wrong to 
be without a remedy,” and ” Equity acts on the person.” 
For all that, each merits a separate consideration, for 
each embodies some peculiar function of equity. The 
twelve maxims are: — 

(1) Equity will not suffer a wong to be without a 

remedy; 

(2) Equity follows the law; 

(3) Whore there is equal equity, the law shall prevail; 

(4) Where the equities are equal, the first in time 

shall prevail; 

(5) He who seeks equity, must do equity; 

(6) He who comes into equity, must come with clean 

hands; 

(7) Delay defeats equities; 

(8) Equality is equity; 

(9) Equity looks to the intent, rathei- than to tlie 

form; 

(10) Equity looks on that as done, which ought to have 

been done; 

(11) Equity imputes an intention to fulfil an obliga¬ 

tion; and 

(12) Equity acts in personam. 


Maiinm of 
equity. 
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(1) Equity 
will not suffer 
a wrong to be 
without a 
remedy. 


I-dmitatioD of 
the maxim. 


(1) Equity will not suffer a wrony to be without a 
remedy .—The idea expressed in this maxim—that no 
wrong should be allowed to go unrodressod if it is capable 
of being remedied by Courts of justice—really under¬ 
lies the whole jurisdiction of equity. As already ex¬ 
plained (a), the Common Law Courts failed to remedy 
many undoubted wrongs, and this failure led to the estab¬ 
lishment of the Court of Chancery. But it must not be 
supposed that every moral wrong was rodressed by the 
Court of Chamcery. The maxim must be taken as 
referring to rights which ore capable of being judicially 
enforced, but were not enforced at common law owin'' to 
some technical defect. Its meaning can be best explained 

by taking a few examples of the cases in which the Court 
has acted upon it. 


mustaations It was OH this maxim that the Court of Chancery based 
(al me interference to enforce uses and trusts. Where A. 

enforcement land to 13., to hold to the use of, or on trust for, 

oftmats; C., before the Statute of Uses C. had no remedy at law 

rf B. claimed to keep the benefit of the land to himself. 
Yet such ^ abuse of confidence was most distinctly a 

wrong, and a wrong capable of being easily redressed in 
a Court of justice. 


(b) The 

auxiliary 
jurisdiction : 


dis¬ 
covery ; 


Apin, to this iMxim may be traced the origin of the 
auxiliary jurisdiction of the Court of Chancery, by virtue 
of which suitora at law were aided in the enforcement of 
their legal rights.^ Without such aid these rights would 
oiten have been wrongs without remedios ” For in¬ 
stance, it was often neoMsary for a plaintiff in a common 
aw action to obtam discovery of facts resting in the 
mowledge of the defendant, or of deeds, wu-itingsror other 
^ings in his possession or power, but the Common Law 
Court had no power to order such discovery, and recourse 
was, therefore, had to the Court of Chancery, whioli 
assumed jurisdiction to order the defendant to make dis- 
coveij on his oath. This jurisdiction, it may be men¬ 
tioned was at one time thought not to extend to actions 
of ejectment, for it was said that a plaintiff in ejectment 
must rei^ver on the strength of his own title, and not by 
the weakness of his adversary. But in Lyell v. Ken- 


(a) See ants, p. 3 . 
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nedy (5), the House of Lords decided that this idea was 
erroneous, and that the plaintiff in an action for the 
recovery of land is entitled to discovery of all matters 
relevant to his own, and not to the defendant’s case. A 
lessor, however, is not entitled to discovery in an action 
brought to forfeit the lease (c). The rule laid down in 
the old leading case of Basset v. Nosworlhy (d), to the 
effect that the Court of Chancery would not make an 
order for discovery so as to assist a plaintiff who was 
suing at law to recover property from a bond fide purchaser 
without notice, is, in effect, overruled by the Judicature 
Acts (e), under which discovery can be obtained in any 
Division of the High Court (/). 

Another illustration is to be fouud in the appointment 
of a receiver by way of equitable execution. If a 
successful plaintiff could not have legal execution against 
the property of the judgment debtor because his interest 
in the property was equitable only, e.g.y a mere equity 
of redemption (^), the Court of Chancery interfered, and 
gave equitable relief in the nature of execution by the 
appointment of a receiver (h), supplemented, if necessary, 
by an injunction restraining the debtor from dealing with 
the property (i). Since the Judicature Acts, the appoint¬ 
ment of a receiver can be obtained in any Division of 
the High Court, but a receiver will not be appointed in 
respect of property which can be made available for 
satisfaction of the debt by one of the ordinary methods 
of execution, unless there are special circumstances 
making the appointment ‘*just or convenient” within 
8. 45 of the Judicature Act, 1925 (/c); nor can the 

(6) (1883), 8 A. c. 217. 

(e) Seddon v. Commercial Salt Co., Ltd., 1925, Ch. 187. 

(d) (1673), Rop. t. Finch, 102. 

(e) Ind. Coope ^ Co. v. Emmerson (1887), 12 A. O. 300. 

(/) R. S. C., Ord. XXXI. 

( 9 ) A mortgagor now having a legal estate in addition to his equity 
of redemption {post, p. 305), it seems that land subject to a mortgage 
may be taken under a writ of elegit {Smith v. Tsakyris, 1929, W. N. 39). 

(5) Re Shephard (1889), 43 (Jh. D. 131: Anglo-ltalian Bank v. 
Davies (1878). 9 Ch. D. 275. 

(*) Uoyds Bank v. Medway Navigation, 1905, 2 K. B. 359. 

(*) Manchester, fo. Banking Co. v. Parkinson (1888), 22 Q. B. D. 
173; Harris 7. Beauchamp Bros., 1894, 1 Q. B. 801; Morgan v. Hart, 
1914, 2 K. B. 183. And see Ord, L. r. 15a. (S. 45 replaces s. 25 (8) 
of the Jndicature Act, 1873.) 


Of the 

Jipj>ointmoi)f. 
of a re<‘eivt‘r 
by way of 
equitable 
execution. 



16 


(2} Equity 
follows the 
law. 


Illustration 
from the law 
of primo¬ 
geniture. 


But equity 
does not 
allow an tm- 
conscientious 
us© to be 
made of 
legal rights. 


THE TRIN'CIPLES OF EQUITY. 

plaintiff have equitable execution against property which 
could not, in any circumstances, have been taken in execu¬ 
tion at law, e,g., the judgment debtor’s future earn¬ 
ings {1), or a patent which is not being worked in this 
country (m). “ The only cases of this kind in which 

Courts of equity ever interfered were cases in which the 
judgment debtor had an equitable interest in property 
which could have been reached at law, if he had had the 
legal interest in it, instead of an equitable interest 
only ” (n). 

(2) Equity follows the law.—Tho Court of Chancery 
never claimed to override the Courts of Common Law. 

Where a rule, either of the common or the statute law, 
is direct, and governs the case with all its circumstances, 
or the particular point, a Court of Equity is as much 
bound by It as a Court of Law, and can as little justify 
a departure from it ” (o). It is only when there is some 
important circumstance disregarded by the common law 
rules that equity interferes. 

Tiius the lule of common law that, where a man died 
intestate, leaving sons and daughters, and possessed of a 
fee simple estate, the eldest son was entitled to the whole 
of the land, was undoubtedly most unfair to the younger 
^ns and the daughters, but equity granted them no relief. 
But if the eldest son had induced his father not to make 
a will by agreeing to divide the estate with his brothers 
and sisters, equity would have interfered and compelled 
him to carry out his promise. It would have been against 
conscience to allow him to keep the benefit of the legal 
estate, which he obtained only by reason of hi.s promise. 
While recognising the legal rule and giving full effect 
to it,^ equity said that this did not conclude the matter; 
the circumstance of the son’s promise must also be taken 
into consideration, and he must be held to be a trustee 
of the land for himself and his brothers and sisters (p). 


(l) Holmes v. Millage. 1893, 1 Q. B. 551. 

(m) Edwards v. Picard, 1909, 2 K. B. 903. 

W Per Bindley, B.J., in Holmes v. Millage, 1893, 1 Q. B. at 
p» o55. 

(o) Story on Equity (3rd English ed.), p. 34. 

(p) Stickland v. Aldridge (1804), 9 Ves. at p. 519. Ch>. Re Gardner, 

1920, 2 Ch. 523, post, p. 80. ^ 
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Shortly, therefore, it may be said that equity does not 
interfere with a man’s legal rights, unless it would be 
unconscientious on hia part to take advantage of them. 
Equity acts on the conscience. 


The maxim that “equity follows the law “ has another 
meaning also. In dealing with its own equitable interests 
and rights equity has adopted most of the legal rules. 
This aspect of the maxim is discussed in the next chapter. 

(3) Where there is equal equity, the law shall prevail. 

(4) ^ Where the equities are equal, the first m tune shall 
prevail, or qui prior est tempore, potior est jure. 


^ These two maxims govern questions of the priority of 
rival claimants to the same property in equity. They 
will be discussed in the next chapter. 


(5) He who seeks equity must do equity. —This rule 
is generally illustrated by the wife’s equity to a settle¬ 
ment. If a husband sought the aid of the Court of 
Chancery to obtain possession of property to which he was 
entitled in right of his wife, tho Court refused to assist 
him except on the condition that he made a fair settle¬ 
ment of part of the property on his wife and children {q). 
A more modern illustration is afforded by the case of 
Tjidge v. National Union Investment Co., Ltd. (r). There 
A. borrowed money from B., an unregistered money¬ 
lender, and mortgaged certain securities to him. The 
contract was illegal and void under s. 2 of the Moneylenders 
Act, 1900 (s). A. sued B. for delivery up of the securities. 
The Court refused to make the order, except upon the 
terms that A. should repay the money which had been 
advanced to him; for A. was seeking equitable relief, 
and must therefore do what was right and fair. If A. 
had asked merely for a declaration that the mortgage 
was void, he could have obtained it without repayment, 
because that is not equitable relief (i). Whether he could 
have recovered the securities without repayment by suing 
in detinue or trover is not settled (u), but it has been decided 
that, if the contract with the moneylender is merely unen- 


POii. Chap. XXV. (r) 1907, 1 C5h. 300. 

A is now repealed by the Moneylenders Act, 1927, 

^ raoneylender must be licensed (see post, p. 476). 
jq 0/M^n V. MichaeUon, 1909, 1 Ch. 238. 

(u) Lodge v. National Uni<m Investment Co., Ltd., 1907, 1 Ch. 300. 

s. 2 


Equity acts 
on the 
conaoience. 


{.)) He who 
seeks ecjuity 
ititLst do 
equity— 
illustratiaii.''. 
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forceable, not illegal, the borrower can recover a securit}) 
without repayment ( 5 ), and that a mortgagor who is in 
possession of the mortgaged property can recover from the 
mortgagee the mortgage and other title deeds without 
repaying the loan, if the mortgagee’s right is barred by the 
^statutes of Lmutation, the mortgagee having no longer any 
title to the property at law or in equity (/). 

(6) He who (6) He who comes irdo equity, must come with clean 
equity, m‘^t maxim is very similar to the previous one, 

come with but dilfers from it in looking to the past rather than the 

SluTtr^non'^f plaintiff be prepared now to 

thismazim. '^hat IS right and fair, but his past record in the 

transaction must be clean. For example, in Overton v. 
Banister (u), an infant, fraudulently misrepresenting 
herself to be of age, obtained from her trustees a sum of 
s^tock to which she was entitled only on coming of age. 
Subsequently, she instituted a suit against the trustees, to 
compel them to pay over again the stock which had been 
irnproperly transferred by them to her during her minority. 
The Court held that the infant could not enforce payment 
over ^ain of the stock, for, though the receipt of an infant 
IS ineffectual to discharge a debt (x), yet the infant, having 
misrepresented her age, could not set up the invalidity of 
the receipt. Where, however, a transaction is against 
public policy, the fact that the plaintiff has not a clean 
record in the matter is no bar to his obtaining equitable 
relief; an action, for instance, may be maintained for 
delivery up of an instrument which is void on the ground 

^5 even though the plaintiff was a party to 

the illegality (y). 


(7) Delay 

defeats 

equities. 


(7) DeUst/ defats equities, or. Equity aids the vigilant 
mdnot the indolent .—In the words of Lord Camden {z), 
a Court 01 Equity has always refused its aid to staJe 
demands wh ere a party has iept upon his rights and 

« f (1938), 4 AU E. R. 188—a case on 

6. 6 of the Moneylenders Act. 1927, p<Mt, p. 477. 

(0 Lewxa v. Plunket, 1937, Ch. 306. 

^93, And see NaU ?. Punter (1832), 5 Sim. 

. ^ ' . I 192o a married infant can give valid receipts for 

iMcame, me u ing rtatutory accumulations of income made during the 

".mon^ (I^w of Property Act, 1925, 8. 21 .) 

(z) &'mith y. Clay (1767), 3 Bro. C. O. 640, n. 
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acquiesced for a great length of time. Nothing can caU 
loith this Court into activity but conscience, good faith 
and reasonable diligence; when these are wanting, the 
Court is passive and does nothing." [),.]ay wliicii is 
sufficient to prevent a party from obtaining an (‘quitabio 
remedy is technically called ‘‘ laches/’ 


This maxim, however, has no application to cases to wliicli 
the Statutes of Limitation are applicable. Originally, 
indeed, the statutes applied only to Courts of Common 
Law, but at the present day there are several statutorv 


provisions in terms applicable to equitable claims, 
s. 24 of the Real Property Limitation Act, 1833,’ 
which provides that an action to recover land or rcuit in 
equity must be brought within the same time as ii it 
were a legal claim, and s. 8 of the Trustee Act, 1888, 
which limits the time within which an action must bo 
commenced against a trustee for breach of trust. And 
even where the statutes do not expressly apply to equit¬ 
able claims, a Court of Equity acts by analogy to the 
statute where the remedy in equity corresponds Vith the 
remedy at law which is subject to a statutory limitation. 
ihuB, It one cestui que trust brings an action in the 
cnancery Division against another cestui que trust to 
recover money wrongly paid by the trustee to the latter 
under a common mistake of fact, the Court, acting on 
the analogy of the Limitation Act, 1623, wiU hold the 
c a,im to be barred after the lapse of six years, the action 
eing in the nature of a common law action for money 
Had and received. The case would be different if the claim 
weie made in an action in which the Court was adminis- 
ermg the trust estate. Then, if there were further assets to 

", cestui que trust was entitled, the Court 

wou adjust the accounts as between the parties entitled, 
and lapse of time Avould bo no bar (a). 


Miixim not 
Jipplicable to 
ca.ses covered 
bv Statutes 
ct Limitation. 


n all cases wffiere the Statutes of Limitation apply ex¬ 
press y or by analogy, equity follows the law and allows 
le same time for enforcing the right, whether legal or 
equi able, as a Court of Law would allow, and delay short 
^ e statutory period is no bar to a claim, whether legal 
or eqiutable (6). Thus, a creditor who issues a writ to set 

(o) lU liobinson. Maclcren v. Public Trustee. 1911, 1 Oh. 502. 

{(>) Knox V. Gf/e (lg72), L. R. 5 H. JL. 656. 

2 ( 2 ) 


Wijere 

statutes apply 
expressly or 
by analogy, 
equity allows 
the same time 
for enforoiiiff 
a claim as is 
allowed at 
law. 
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In what cir- 
oamstances 
delay defeats 
an equitable 
claim. 


(8) Equality 
is equity. 


aside a conveyance made by his debtor as being fraudulent 
under s. 172 of the Law of Property Act, 1925, is not 
defeated by proof that he knew of the conveyance, and 
neglected for several years to apply to have it set aside; 
so long as his debt is not statute-barred, his delay is not 
fatal to the enforcement of the legal right ^ven to him by 
the statute (c). So, too, a plaintiff is entitled to a final, 
though not an interlocutory, injunction in aid of a legal 
right in spite of the fact that he has been guilty of delay, 
provided he is till in a position to maintain an action at 
law (d). 

In dealing, then, with legal claims, or with equitable 
claims to which the Statutes of Limitation apply 
expressly or by analogy, there is no room for the applica¬ 
tion of this maxim. In other cases, delay will be fatal to 
a claim for equitable relief if it may have resulted in the 
destruction or loos of evidence by which the claim might 
have been rebutted, or if it is evidence of an agreement 
by the plaintiff to abandbn or release his right, or if the 
plaintiff’ has so acted as to induce the defendant bo alter 
his position on the reasonable faith that he has released or 
abandoned his claim (e). But, apart from such circum¬ 
stances, delay will be immaterial (/). As there can be 
no abandonment of a right without full knowledge, legal 
capacity and free will, ignorance or disability or undue 
influence will be a satisfactory explanation of delay (g)- 

(8) Equality is equity .—This maxim may be illus¬ 
trated by equity’s dislike of a joint tenancy. On the 
death of one joint tenant, the whole estate belongs to the 

(o) Re Maddever (18S4), 27 Ch, D. 523. (S. 172 replacea 13 Eliz. 

c. 5.) 

(d) Fullwood T. FuUwood (1878), 9 Ch. D. 176; G. W. R. v. 
Oxford, fc. Rail-way Co. (1853), 3 De G. M. & G. 341. And sea 
Archbold ?. Scully (1861), 9 H. L. C. 360, and Re Baker, Collins 
V. Rhodet (1881), 20 Ch. D. 230. As to specific performance, see 
infra. Chap. XXXVI. 

(«) Liruisay Petroleum Co. ?. Rurd (1874), L. R. 5 P. O. 221 at 
p. 239; Erlanger v. Rexo Sombrero Phosphate Co. (1878), 3 A. C. 
1218 at p. 1279; Rochefoucauld v. Boustead, 1897, 1 Ch. 1% at p. 210; 
Blake V. Gale (1886), 32 Oh. D. 571; Brooks v. Muckleston, 1909, 
2 Ch. 519. 

(/) Re Eustace, Lee v. McMillan, 1912, 1 Ch. 561; Weld v. Potre, 
1929, 1 Ch. 33. 

(^) See Rees v. Da Bernardy, 1896, 2 Ch. 437 at p. 445; Allcard 
r. Skinner ilSSl), 36 Ch. D. 145. 
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survivor, and the representatives of the deceased taJie 
nothing. There is here no equality except, perhaps, an 
equality of chanoe. Equity, therefore, leans in favour of Eqmty leaue 
a tenancy in common, and will in many case-s ti'oat persons join 

who are joint tenants at law as tenants in common of 
the beneficial interest, so that, though the survivor is 
entitled at law to the whole estate, he will hold in part 
as trustee for the representatives of the deceased. For 
instance, if A. and B. purchase property and find the (a) Joint 
purchase-money in unequal shares, and take the convey- pnrchasejH. 
ance to themselves jointly, on A.’s death, although B. 
becomes entitled to tho whole of the property at law, yet 
in equity he is treated as a trustee for A.^s representatives 
to the extent of the share of the purchase-money advanced 
by A. But if the purchase-money had been advanced 
equally, B. would have been entitled to the whole estate 
in equity as well as at law, unless A. and B. were 
partners; for where two purchasers advance the money 
^ually they may be presumed to have purchased with a 
view to the benefit of survivorship (h). In the case of a (b) Joint 
mortgage made to A. and B. jointly, it is immaterial ^'^ortg.'iges 
whether tho money is advanced equally or unequally; the 
mere circumstance of the transaction being a loan is suffi¬ 
cient to repel the presumption of an intention to hold the 
mortgage as a joint tenancy, and the sur\dvor is, therefore, 
a trustee for the representatives of the deceased mortgagee 
to the extent of his proportion of the loan (i). Nor will 
the Court treat the mortgage as joint in equity merely 
because it contains a clause to the effect that the money 
belongs to the lenders on a joint account. Such a clause 
was usually inserted in a mortgage made to two mort¬ 
gagees before the Conveyancing Act, 1881 (/c), to enable 
tho surviving mortgagee to give a receipt to the mortgagor 
for the whole of the mortgage money; it was simply con¬ 
veyancing machinery, and does not conclude the question 
whether the survivor is entitled beneficially to the whole 
of the money or must hold part as trustee for the repre¬ 
sentatives of the deceased mortgagee {1). 

(A) Lake v. Gibson (1729), 1 Eq. Oa. Abr. 294; on appeal Lake 
Craddock (1732), 3 P. W. 158. 

(0 Morley y. Bird (1798), 3 Ves. at p. 631. 

(A) S. 61, now repealed and re-enacted by s. Ill of Law of 
Property Act, 1925. 

(/) Be Jackson, Smith v. Sibthorpe (1887), 34 Oh. D. 732. 
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Joint tenancy 
readilytreated 
as severed 
in equity. 


(9) Equity 
looks to the 
intent rather 
than to the 
form. 


(10) Equity 
looks on that 
as done which 
ought to have 
been done. 


Even where the property is vested in the parties as joint 
tenants in equity as well as at law, as in the case of a joint 
purchase where the money is advanced equally, equity will 
readily treat the joint tenancy as severed so as to exclude the 
incident of survivorship. Thus, not only will an actual 
alienation of his share by one tenant sever the joint tenancy 
in equity as regards that share, but a mere agreement to 
alienate the share, provided it is entered into for value, 
e,g., in consideration of marriage, will have the same 
effect (m). No severance of the legal joint tenancy in land is 
possible since the Law of Property Act, 1925, so as to 
create a tenancy in common at law, but, by s. 36 of that 
Act, where a legal estate (not being settled land) is vested 
in joint tenants beneficially, any tenant desiring to sever 
the joint tenancy in equity may give the others a written 
notice of his desii’e, or do such other acts or things as would 
in the case of personal estate have been effectual to sever 
the tenancy in equity, and thereupon, under the trust 
for sale which now affects all land held beneficially bv 
joint tenants of a legal estate (unless the land is settled 
land (h)), the net proceeds of sale and the net rents and 
profits until sale will be held on the trusts which would 
have been requisite for gmng effect to the beneficial 
interests if there had been an actual severance. 

(9) Equity looks to the intent rathe)' than to the form. 

This maxim lies at the root of the equitable doctriueis 

governing mortgages, penalties ajid forfeitures, all of 
which are fully oonsidered in the later chapters of this 
book. 

(10) Equity looks on that as done which ought to have 
been done. This maxim has its most frequent application 
in the case of conti'acts. Equity treats a contract to do a 
thing as if the thing were already done, but only in favour 
of persons entitled to enforce the contract specifically and 
not in favour of volunteers (o). Therefore, agreements for 
value are in many instances considered as performed as 

(m) Brown v. Raindle (1796). 3 Ves. 257; Burnaby v. Equitable 
Reversionary Interest Society (1885), 28 Ch. D. 416; Re Eexceit, 
Hewett V. Halleit, 1894, 1 Ch. 362. 

(?i) See Re Gaul and Ilouhton’s Contract, 1928, Ch. 689. 

(o) Chetwynd v. Morgan (1886), 31 Ch. D. 596; Re Rlunvpire't 
Settlement, 1910, 1 Cli. 609. 
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from the time when they ought to have been performed, 
and they have all the same consequences as if they had 
then been completely performed. For example, a person 
who enters into possession of land under an agreement for a 
lease, which is specifically enforceable, is regarded in any 
Court which has jurisdiction to enforce the agreement (p) 
as being in the same position as between himself and the 
other party to the agreement as if the lease had actually 
been granted to him (g). The operation of the maxim is 
not confined to contracts, as will appear from the chapter 
on Conversion (r). 

(11) Equity imputes an intention to fulfil an obliga¬ 
tion—Where a man is under an obligation to do an aot, 
and he does some other act which is capable of being 
considered as a fulfilment of his obligation, the latter act 
will be so considered, because it is right to put tho most 
favourable construction on a man’s acts, and to presume 
that he intends to be just before he affects to bo generous. 
Thus, a husband covenants with the trustees of his 
marriage settlement to pay to them the sum of £2,000, 
to be laid out by the trustees in tlie purchase of lands in 
the county of Devon, to be settled upon tho trusts of the 
settlement; the husband never pays the money to the 
trustees, but after the marriage purchases lands in Devon 
for £2,000, and takes a conveyance thereof to himself, and 
then dies without bringing the lands into settlement. 
The purchased lands are in equity presumed to have been 
purchased by the husband in pursuance of his covenant, 
and as being in fact his performance of that covenant {s). 
It is on this maxim that the doctrines of performance 
and satisfaction are founded (t). 

(12) Equity acts in peraonam.—This highly important 
maxim is descriptive of the procedacre in equity. A judg¬ 
ment of the Common Law Courts was enforced by one of 
the ordinary writs of execution by means of which tlie 

(p) Foster v. Reeves, lft92, 2 Q. B. 255. 

(?) IValsh V. Lonsdale (1882), 21 Oh. D. 9; Sioain v. Ayres (1888), 
21 Q. B. D. 289; Zimbler v. Abrahams, 1903, I K. B. 677. See ante, 

p. 8. 

(r) Rost, Chap. XI. 

(a) Sowden t. Sowden (1785), 1 Bro. O. C. 582. 

(0 Rost, ChapB. XIV. and XV. 


(11) K()uity 
uiipute^ iiu 
iiitoutiuii to 
fiilHl an 
oblij'ation— 
illustration of 
this maxim. 


(12) Equity 

acts in 
personam. 
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Originally an 
order of the 
Court of 
Chancery was 
enforced only 
by impriison- 
Tnent 

later, also by 
sequestration. 


Court may 
now make a 
Testing order 


or appoint 
some person 
to execute a 
conveyance, 

Ac.: 


and legal 
writs of exe¬ 
cution can be 
used where 
applicable. 


Effect of 
equity acting 
tn personam. 


plaintiff was forcibly put into possession of the property to 
which he was entitled under the judgment. But the Court 
of Chancery, origin^y at any rate, did not itself inteiiere 
with the defendant’s property, but merely made an order 
against the defendant personally, and, if he failed to 
comply with it, punished him for his disobedience by 
attachment or committal for contempt. Imprisonment, 
however, proving in some cases ineffectual to compel com- 
jdiance ^^dth its orders, the Court of Chanceiy after\rard8 
had recourse to the writ of sequestration, under which 
sequestrators were appointed to take possession of the pro¬ 
perty in dispute, and eventually of all the defendant’s 
property, until he did the act which he had been ordered 
to do (ii). This power of enforcing its orders by attach¬ 
ment of the person or sequestration of the estate has been 
supplemented by the Tri^tee Act, 1925 (a:), which allows 
the Court to make vesting orders in various cases, or, 
instead of making a vesting order, to appoint a person 
to execute a trmsfer, and by the Judicature Act, 1925, 
s. 4/ (y)r which contains a more general provision 
authorising the Court, where any person neglects or 
refuses to comply with a judgment or order directing him 
to execute any conveyance, contract, or other document, or 
to indorse any negotiable instrument, to nominate some 
person to do the act for him. Further, since the Judica¬ 
ture Acts, the order’s of the Chancery Division can be 
enforced by any of the legal writs of execution which 
may be applicable to the particular case. For instance, 
an order for the payment of a sum of money can be 
enforced by a writ of fieri facias of elegit (z). 


.^though at the present day equity is not confined to 
acting in personam, still its jurisdaction is primarily over 
the defendant personally. It is, therefore, immaterial that 
me property in question is not within the roach of the 
Coi^, provided that the defendant himself is within the 
jurisdiction, or is capable of being served with the proceed¬ 
ings outside the jurisdiction (a), and that there is some 


(u) See Ashbumer’s Equity, pp. 30_ 34 . 

{*) Ss. ^ ef reynacting ss. 31 el seq. of Trustee Act, 1893. See 
also 8 . 43 ( 2 ) of Aammistration of Estates Act 1925 

(y) ThU replaces 8 . U of the Judicature Act, Iddd. 

(z) See Ord. XLII. of the R. S. 0. 

(a) Re Liddeli'a Settlement Trusts, 1936, Ch. 365. 
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equitable right Avhich the plaiiitiif could have enforced 
against him had the property been here. Accordingly, 
in the leading case of Fern v. Lord Baltimore {a), specific 
performance was ordered of an agreement relating to land 
in America, the defendant being in this country. As Lord 
Selbome, L.C., said, in Eiving v. Orr Ewing (5); " The 
Courts of Equity in England are, and always have been, 
Courts of conscience, operating in posonwn, and not in 
rem; and in the exercise of this personal jurisdiction they 
have always been accustomed to compel the performance 
of contracts and trusts as to subjects which were not either 
locally or ratione domicilii within their j urisdiction. They 
have done so as to land in Scotland, in Ireland, in the 
colonies, and in foreign countries.” 

In the last-mentioned case, the House of Lords hehl 
that the English Court had jurisdiction to administer 
the ^sets, both real and personal, of a testator who died 
domiciled in Scotland, although the greater part of the 
personalty and all the realty were situate in Scotland, some 
of the executors and trustees of the will being in England. 
Eventu^ly, however, an administration action having been 
started in Scotland, the House of Lords stayed the English 
administration on the ground of convenience (c). 

So, also, it has been held that the Court can give judg¬ 
ment for redemption or foreclosure of a mortgage on 
land outside England ((i), pr for specific performance of 
an agreement to create a mortgage of such land (e), or 
for an account of the rents and profits of such land, and, 
if necessary and effectual, for the appointment of a re¬ 
ceiver (/), provided in all these cases that the defendant is 
in England, or is capable of being served with process 
outside the jurisdiction under Order XI. r. 1, of the Rules 

(o) (1750), 1 Ves. Sen. 444. 

(6) (1883), 9 App, Cas. 34 at p. 40. 

(e) (1885), 10 App. Cas. 453. 

(1705), 2 Vern. 494; Vayet v. Ede (1874), 

(«) Bx partB Pollard (1840), 1 Mont. & Ch. 289; Jte Stntih, 
J^avronee v. Kition, 1916, 2 Oh. 206. 

A ^^^rcantiU Investment Co. v. River Plate (7a., 1892, 2 Ch. 303. 
And see Ruder v. Ameterdamsch Trustees, 1902, 2 Oh. 132. 
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of the Supreme Court ( 5 -). And, where there is an 
Cnglish contract for a mortgage of land outside England, 
the English equitable rule against clogging the Muity 

of redemption ^vill be enforced against a contractino-party 
here (h). “ ^ ■' 


LimitutiouK 


power to 
eutertnin 
actions 
relating' to 
land outiiide 
the jurit- 
diction. 


- But if an action involvea merely a question of titlo 

o tHe Coan', l^pd putsrde the juris,Ectmn, an^ J p£iff S, 

equity which he could have enforced against the defen¬ 
dant had the land been English, our Courts will not 
entertain the action; the question of title can be better 
deal^t with by the Courts of the country in which the 
land IS situate (i). The only cases in which the English 
Court will adjudicate on a question relating to the title 
to or the right to the possession of immovable property 
out of the j unsdiction are oases in which there is some 
person^ obligation ai-ising out of contract or implied con¬ 
tract, fiduciary relation or fraud, or other conduct which 
in the view of an English Court of Equity would be 
unconscionable (7c). No action can be brought here to 
obtam damages for trespass to land outside England (I), 
or to recover a rent charged on such land which the 
defendant IS only liable to pay by reason of his being the 
ownei of the land, and not by reason of any contract (m). 
Such actions being of the class of action known as 
local, could not have been maintained in any Court in 
this country before the Judicature Acts, and those Acts 
have not confeired any new jurisdiction on the Supreme 


{9) V. ATfisttfddTiisch Ttusiecs 9 Pk 100 w* 

MacH^K (1886), 33 Ch. D. 595; rIVZ’s 

2 Cou,olidated Min». 1910, 

iTpoZ’ 30Tas1o°“ 191^- App. C^. 62: 

W Iv/p^kerj* 23 Ofa. D. 743. 

App. Caa. 602. de Mozambique, 1893, 

(m) Whitaker v. Forbes (1875). L. R. 10 0. P. 583. 
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CHAPTEK IV 


EQUITABLE INTERESTS, 


PRIORITIES AND ASSIGNMENT 




(a) The Mature of Equitable Interests. 

Acting on the conscience of the legal o\\'ner of property, 
the Court of Chancery compelled him to hold the propert y 
for the benefit of another person when it would have been 
unconscientious on his part to keep the property for him¬ 
self. In their origin, therefore, equitable interests were 
merely rights in persamim, but they have long been recog¬ 
nized as rights in rem^ or proprietary rights. If A. is 
trustee for B., B. has not merely a right of action against 
A. to compel him to perform the trust, but he has a pro¬ 
prietary right available also against all persons in whom 
the legal interest in the property may afterwards vest, 
unless for special reasons they take free from his right. 


In dealing with the equitable interests thus created, 
the Court of Chancery adopted most of tiie legal rules. 

It is the maxim of this Court that trust estates, which 
are the creatures of equity, shall be govenied by the 
same rules as legal estates, in order to preserve the uniform 
rule of property ” (a). Thus, as regards quantity ot 
interest, the rule before 1926 was that there might be the 
same interests in equity as at law'; for “ equity follows 
the law.” This, however, is no longer true, for s. 1 of the 
Law of Property Act, 1925, has reduced the possible legal 
estates in land to estates in fee simple absolute in possession 
and terms of years absolute, and s. 39, as read with the 
Pirst Schedule, converts other estates existing at law at 
the end of 1925 into corresponding equitable interests. 


The nut llfl* of 

0(juitabU 

interests. 


Most legal 
rules have 
been applied 
to equitable 
interests: 

e.q., as regards 
the quantity 
of intcre-^t 
possible. 


(o> Per Lord Ilardwicke in Hopkine v. Hopkine (1739), West, ^ 
Hardw. at p, G19. 
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But the Act has not in any way curtailed the kinds of 
possible equitable interests (b). The equitable interest may 
still be held not only for a fee simple absolute in possession, 
or for a term of years absolute, but also for a fee simple 
determinable on a certain event or for an entailed interest; 
or for life, it may be in possession or in remainder; it may 
be held by joint tenants or by tenants in common" it may 
be vested in an infant. Thus, in the matter of’possible 
interests, eqmty does not now follow, but goes far beyond 
the law. ’ 


an equitable interest has generally been treated 

Btteching to as havmg the same mcidents as the corresponding legal 

that interest; estate. For instance, on the death intestate before 1926 

of the owner of an equitable estate of inheritance the 

ordmarj" rules or special customs of descent apphed to the 

estate; a husband could claim curtesy out of the equitable 

estate (c), though by a rather curious anomaly, the widow 

could not claim dower out of an equitable estate until the 

passmg of the Dower Act, 1833 (d). Again, as regards 

iMtruments commg mto operation before 1926, the rule in 

bhelley s case apphes generally to equitable interests (e), 

and so does the rule m Whitby v. Mitchell (/), that there 

cannot be a vahd hmitation of a remainder to the child of 

an unborn person after a life estate given to that unborn 
person (g). 


but not all 
le^'ul rules 
have been 
applied ; 


But, tliough they thus acted upon analog}' with the 
legal rules, the Chancery judges did not feel bound to 

(6) See s. 4 of I^w of Property Act, 1925. 

“ 25 " “or o’*‘by lor oTp" 

end of 1925 and Anh-ant was a lunatic of full Skge at the 

interest of inheritance in^i)^se^o Q with a^^eneficial 

(““n ““of 

husbaod. (fibf. B 51 (’2)-. “““ 

(e) See post, p. 84. ' 

if) (1890), 44 Ch. D. 85. 

aii abo6sh^d“’i 1910. 1 Ch. 1. Both thwe rulea 

(Law of PrOfH,rt7AcCl'S^;™°?3lTd'"l6l“)“ 
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adopt those rules in all cases. As will be shown in the 
Chapter on Trusts (/i), the rule in Shelley s case was not in ca-j 0 of 

applied to executory trusts where its application would ‘-‘xecmtory 
have defeated the settlor’s intention. An equitable 
contingent remainder never failed bv reason of its not i^outin^^eut 
becoming vested during the continuance of the particular ; 

estate or at the moment of the determination of the 
particular estate (i), though the failure to vest within the 
proper time was fatal to a legal remainder, except as 
provided by the Real Property Act, 1845, s. 8, and the 
Contingent Remainders Act, i877. The law of escheat e'<c!ieat. 
was not applied to an equitable fee simple, the legal owner 
being allowed, until the Intestates Estates Act, 1884, to 
hold the estate beneficially on the death of the beneficiarv 
intestate and without heirs {k). 

Again, the technical rule of common law that a fee simple Words of 
estate could not be conveyed inter vivos without the use of the 
word “heirs,” or, after the Conveyancing Act, 1881, s. 51. 
the alternative words “ in fee simple,” was not applied 
strictly in equity. Thus, words of limitation have never 
been necessary to create an equitable fee simple in a 
contract to convey, or in an agreement to make a settle¬ 
ment, And even in a deed transferring an existing 
equitable interest the equitable fee simple would some¬ 
times pass without the use of the word “ heirs ” or the 
words “ in fee simple,” although the deed was executed 
before the Law of Property Act, 1925. For instance, in 
Re Arden (/), a mother, who had power to appoint the 
equitable interest in certain freehold property to her 
children, executed a deed in 1901, whereby she appointed 
the property to her son “ absolutely.” It was held that 
the son took an equitable fee simple; the appointment not 
being framed in strict conveyancing language, the Court 
was at liberty to give effect to the mother’s obviou.s 
intention. But a conveyance of an existing equitable 
interest, in which strict conveyancing language is used 

(A) Post, p. 85. 

0) Abbiss V. Burney (1881), 17 Ch. D. 211. 

(*) Buryess v. iFheate (1759). 1 Ed. 177. Instead of escheating, 

j goes to the Crown, or the Duchy of L«anca.ster, or the Duke 

0 as bona vacantia. (Administration of Estates Act, 1925, 

«• 45, 45.) ^ 

(b 1935, Ch. 326. 
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Purchasers 
and equitable 
interests. 


Where 
purchaser 
acquires lepral 
estate at the 
time of 
purchase. 


must be construed strictly. Where, therefore, in a 
settlement executed in 1886 an equity of redemption was 
conveyed to trustees in fee simple to the use of A. and his 
wife for successive life interests, and after the survivor's 
death in trust for their children who should attain the a»e of 
twenty-one years, and if more than one in equal share’s as 
tenants m common, and if there should be no such child then 
m trust for A.’s right heirs, it was held that, there beiim no 
words of limitation, the children took equitable ’life 
interests only, although the settlor’s intention to give them 
the fee simple was abundantly clear (m). The common 
Jaw rule, however, has now been abrogated by s 60 (1) of 
the Law of Property Act. 1925, which provides that a 
conveyance executed after 1925 of freehold land to anv 
person without words of limitation will pass the whole 

interest which the grantor had power to convey unless a 
contrary intention appears. 


(b) Equitable Priorities. 

Another most important difference between legal and 
equitable interests arises, curious as it may sound, from 
the maxim that equity follows the law. A legal right 
IS enforceable against any person who takes the property, 
whether he has notice of it or not, except where the right 
IS void agamst him for want of registration. If A. sells to 

ri:e of way, C. takes 

il ■ 1 t “although he was ignorant of 

Uie right. But it is different as regards equitable rights. 

^othmg can be clearer than that a purchaser for valuable 

consideration, without notice of a prior equitable right, 

obtaining the legal estate at the time of his purch^e, 

IS entitled to priority in equity as well as at law(«). 

n sue a case equity follows the law, the purchaser’s 

coMcience not bemg m any way affected by the equitable 

.* ere there is equal equity the law shall prevail. 

or ms ance. A,, the owner of land, intending to commit a 

rau , ^ duplicate set of title deeds and deposits the 

genuine deeds with B. to secure a loan of money, thereby 


BoHock, 1921, 2 Ch. 469; 
V. Parker, 1904, 2 752 ^ irwin,lrwin 

(n) Pilcher v. RawUn, (1872), L. R. 7 Ch. 259. 
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creating an equitable mortgage in favour of B. A. then 
sells the land to C. and convejs the legal esUite to him, 
handing over to him the forged title deeds. C. has no 
notice of B.’s equitable mortgage. C., having the legal 
estate, and having acquired it botid fide for value without 
notice, has an equity to retain the ©state equal to B.’s 
right to enforce bis equitable claim to it, and tlierefore the 
Court will refuse to give B. any relief as against 0. 


Not only is it clear that a purchaser for valuable con- 
sidemtion, without notice of a prior ev^uitablo rigiit, 
obtaining the legal estate at the time of Ins ])urchase, will 
bo protected, but it has also been decided that such a 
purchaser, who has not obtained the legal estate at that 
time, may protect himself by subsequently getting in tlie 
legal estate, so long as he does not by that act become a 
party to a breach of trust; because, as the equities of both 
parties are equal, there is no reason why the purchaser 
should be deprived of the advantage he may obtain at law 
by superior activity or diligence (o). 


In order, however, that this defence of ho 7 id fide pur¬ 
chase for value without notice may afford a protection 
against a prior equitable interest, certain conditions must 
bo fulfilled. In the first place, it is neee>ssary that the 
defendant should have obtained the legal estate, or that 
It should be vested in some pereon on his behalf. The 
legal estate need not, however, be a perfect title. For 
instance, if a trustee’s title to property is defective, he may 
nevertheless convey to a bond fide purchaser an interest 
which wiU be effective against the beneficiaries (p). As 
an example of the legal estate being held on trust for the 
defendant, the case of Thorndike v. Ihtnt (q) may be 
given. There the trustee of certain money for T. was 
oidered, in an action instituted by T., to transfer the 
money into Court. The transfer was made, and the money 


(o) Suunden v. Dehew (1692), 2 Vern. 271; Mumford v. Sioh- 
^aster (1874), 18 Eq. 556; Taylor v. Russell. 1892, A. C. 211; Taylor 
V. Utndxm and County Banking Co., 1901, 2 Ch. 231; Perham v. 

1 Ch. 373. Since 1925, however, a tliird iiiortga^eo 
ot been able to gain priority over a second mortgagee by taking 

mortgage. (Lrfiw of Property Act, 1925, a. 94, 

(P) Jones V. Powles (1834), 3 My. A K. 581. 

(7) (ia59), 3 De G. & J. 563. 


Where 
purchaser 
geta in 
tstate subsc- 
i{iK-ntly. 


Re(iuisites of 
defence of 
bond fide 
purchase for 
value witliout 
notice. 

(a) Defendant 
must have 
legal estate 
or it must be 
ve.sted in 
some person 
on his behalf. 
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was treated as belonging to T.’s estate. It afterwards 

appeared that the trustee had provided himself with the 

means of paying T.’s money into Court by fraudulently 

msappropnatmg funds which he held in trust for B 

Ihe qu^ion was whether B. had a right to follow the 

money into Court. It ww held that he had not, because 

1 . had m effect, obtained the legal title, sinoe the money 

was vMted in the Accountant-General on T.’s behalf, and 

15. 8 right to follow the money was no greater than T ’a 
nght to retain it. 


(b) Defeiidaut 
must have 
given value. 


In the second place, the defendant must have given value 
for the property. A volunteer always takes sul^ect to any 
eqmteble rights attachmg to the property at the time when 
the legal interest is transferred to him. The only point 
requiring remark in tins connection is that an existing 
debt IS sufficient value to support the defence, as is shown 
by the case of Thorndike v. Hunt set out above. 


(c) Defendant 
must (•witli 
important 
exceptions) 
have had no 
notice of the 
equitable 
interest. 


Cases in 
which pur- 
rha.sers are 
not affected 
by notice. 

(1) Unreg is- 
tered deling 
with land in 
Yorkshire. 


^ fv’® defendant must (subject to 
important exceptions to be presently mentioned) have had 

"ovri!- interest at the time when he 

cousideration for the conveyance. Thus, in 

iZf i "'here a purchaser before com- 

nn thp r an equitable charge, and completed 

snhlpi 1 I discharge, he was held to be 

cnrnnl f ° 6 charge; for a purchaser who chooses to 

complete in reliance upon the assurance of the vendor or 

of the vendor s solicitor that an equitable interest has 
been got in or destroyed does so at his own risk 


The tendency in modern times has been to curtail the 
eqmtable doctrme of notice. Thus, it is provided by the 
Yor^bre Kegistnes Act, 1884, s. 14, as regards land in 
Yorkshire, that all registrable assurances (s) are to have 
pnori y according to the date of registration, and that no 
person is o ose the priority gained by prior registration 
mere y m consequence of his having been affected with 


infitrument*? fmn f necessary to register memorials of 

oi legal mortgage (Law of Property Act, 1926, e. 11). 
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actual or constructive notice, except in cases of actual 
fraud, i.e.y fraud carrying with it grave moral blame (0- 
And it has been held that a mortgage gi\-en by a company 
if it is not registered in accordance with s. 70 of the 
Companies Act, 1929, is void against a subsequent 
registered mortgagee even if he had express notice of it 
when he took his own security (u). 

A much more important provision on the same lines is 
contained in s. 199 of the Law of Property Act, 1925, to 
the effect that a purchaser (x) shall not be prejudicially 
affected by notice of any instrument or matter capable of 
registration under the provisions of the Land Charges 
Act, 1925, or any enactment which it replaces, wliich is 
void or not enforceable as against him under that Act or 
enactment by reason of non-registration thereof. 

The matters capable of registration under the Land 
Charges Act are: — 

(i) Pending actions, f.e., any action, information or 
proceeding pending in Court relating to land or any 
interest in or charge on land, and a petition in bankruptcy 
hied after 1925. These will not bind a purchaser without 
express notice if not registered, but as respects a petition 
in bankruptcy, this protection only applies in favour of 
a purchaser of a legal estate in good faith, for money or 
money s worth, without notice of an available act of 
bankruptcy (y). 


(u) Any writ or order affecting land issued or made 
by any Court for the purpose of enforcing a judgment, 
statute or recognizance, whether obtained on behalf of 
the Crown or otherwise, or for the purpose of enforcing 


JP V. flobaon, 1896, 2 Ch. 403. Under the Middlesex Registry 

nn ^ -4 different; a purchaser who had actual notice of an 

A ^uranco took subject to it (Le Neve v. Le Neve (1747). 

1 necessary or permissible to register assurances ot 

lana m MifHleeex irade after 1936. (I and Registralioa Act, 1936, 0 .2 (2).) 

(Is „ Building Co., 1916, 1 Ch. 643. 

t ; i urchader ” in this and the following pages, except where 
stated, means any person (including a mortgagee or lessee) 
nk* valuable consideration takes any interest in land or in a 
onarge on land. (Land Charges Act, 1925, s. 20. Cp. Law ol 

(T7i^ Aet. 1925, s. 205 (1) (xxi)). 

KV) Uknd Cliargea Act, 1925, ss. 2 and 3. 

8 . 


(2) Unregis¬ 
tered mort¬ 
gage created 

bv a 
% 

company. 


{3} Unrogiis- 
terod l aid 
charges, 


(i) Pending 
actions. 


(ii) Write 

and orders 

affecting 

land. 


3 
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(iii) Deeds of 
arrangement. 


(iv) Laud 
ofiarges. 


Classes A ami 
B.—Charges 
arising by 
statute. 


Class C. 

Mortgages, 

&c. 


(i) Puisne 
mortgage. 


any inquisition finding a debt due to the Crown, or any 
obligation or specialty made to the Crown; any order 
appointing a receiver or sequestrator of land; any receiv¬ 
ing order in bankruptcy made after 1925. These will 
be void as against a purchaser of the land if not registered; 
but as respects a receiving order this protection only 
applies in favour of a purchaser of a legal estate in good 
faith, for money or money’s worth, without notice of an 
available act of bankruptcy (/). 

(iii) A deed of arrangement affecting land. This is 
void as against a purchaser of any land comprised in it, 
whenever it was made, unless it is registered (g). 

(iv) Land charges. These are very numerous and im¬ 
portant, especially those in Classes C. and D. They com¬ 
prise the following classes (h): — 

Class A.—A charge (otherwise than by deed) upon land 
created pursuant to the application of some person, either 
before or after the commencement of the Act, under 
various statutes. 

Class B.—A charge on land (not being a local land 
charge) of any of the kinds described in Class A. created 
otherwise than pursuant to the application of any person, 
but, if created before 1926, only if acquired under a con¬ 
veyance made after 1925 {i). 

Class C.—A mortgage, charge, or obligation affecting 
land of any of the following kinds, whenever created, but 
if created before 1926, only (except in the case of a puisne 
mortgage) if acquired under a conveyance made after 
1925, namely: — 

(i) Any legal mortgage not being a mortgage pro¬ 
tected by a deposit of documents relating to the 
legal estate affected, and (where the whole of 


L (/) Land Charges Act, 1925, ss. 6 and 7. 

(g) Ibid. 83. S and 9. 

(A) Ibid. s. 10. 

(i) Formerly, under the Land Charges Act, 1888, statutory land 
charges only required registration if created on tho y)plication of 
some person, (i?. v. Land Registrar (1889), 24 Q. B. D, 178.) 
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the land affected is within the jurisdiction of a 
ocal deeds registry) not being registered in the 
local deeds register (in the Act called a 
puisne mortgage”); and 

(ii) Any equitable charge acquired by a tenant for life (ii) Liraitcd 
or statutory owner under the Finance Act, 1891, ()wiior\s 
or any other statute, by reason of the discharge 
by him of my death duties or other liabilities, 
and to which special priority is given by the 

statute (in the Act called “a limited owner’s 
charge ’); and 

(iii) Any other equitable charge, which is not secured (iii) Ueneral 

by a deposit of documents relating to the le^-al 
estate affected, and does not arise or affect lin 
interest arising under a trust for sale or a settle¬ 
ment, and is not included in any other class of 
land charge (in the Act called “a general equit¬ 
able charge”) (7c); and 

(iv) Any contract by an estate owner, or by a person ^iv) Estate 

entitled at the date of the contract to have a 
legal estate conveyed to him, to convey or create 
a legal estate, including a contract conferring 
either expressly or by statutory implication a 
valid option of purchase, a right of pre-emption, 
or any other like right (in the Act referred to as 
an estate contract ”). 


uoWigation affecting land of any D. 

of the following kinds, namely: — 

(i) Any charge acquired by the Inland Eevenue Com- (i) DcHth 

missioners under any statute for death duties charge. 
payable on any death occurring after 1925; and 

(ii) A covenant or agreement (not being made between (ii; Restrictive 

lessor and lessee) restrictive of the user of land ‘=t)veuaut. 
entered into after 1925 (in the Act referred to as 
_ ^ restrictive covenant”); and 

again8t^rnta°!^nnn^K/”''*“**‘^ f"- by way of indemnity 

in exoneration rlf or charged exclusively on land 

of covenants nr against the breach or non-observance 

1926, Sched.) ^ (Law of Property (Amendment) Act, 

3(2) 
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(iii) EquitaMo 
easement. 


(lii) Auy easement, right or privilege over or affecting 
land created or arising after 1925, and being 
merely an equitable interest (in the Act referred 
to as “an equitable easement”). 


class E. 

Aute-19i'6 

annuity’. 

9 


Class E.—An annuity for life created before 1926 
otherwise than by will or marriage settlement, and not 
registered before 192G in the register of annuities (?). 


chargi^ar** charges, and the other matters previously 

registered. mentioned, are registered in the Land Registry, except 

that, in the case of a land charge for securincr money 
created by a company, registration with the Registrar of 
Companies under s. 79 of the Companies Act, 1929 takes 
the place of registration as a land charge, and that most 

land charges affecting land in Yorkshire are registered in 
the local deeds registry (/«). 


Effect of non¬ 
registration. 


The effect of non-registration of a land charge is laid 
down in ss 13 and 14 of the Act. A charge of Class A. 
created after 1888 is void against a purchaser unless the 
charge is registered before completion of the purchase. 
A charge of Class B., Class C. or Class D. created or 
arising after 192o is similarly void against a purchaser, 
but as respects a charge of Class D. or an estate contract, 
only it he is a purchaser of a legal estate for money or 
inoneys worth. And at the e.xpiration of a year from 
the hrst conveyance after 1925 of a charge of Class B. or 
Class C. created before 1926, the charge will be void 
against a purchaser unless it is registered before com¬ 
pletion of the purchase. A charge of Class E. is void 
against a creditor or a purchaser of any interest in the 
land charged unless it is registered (o). 


lllid^chH'tKe. 4 . r charges. These are charges acquired 

^ |ocal authonties under such statutes as the PubUc 

Health Acts. They include also town planning schemes or 
resolutions to adopt a town planning scheme. They have 


1925, s. 10. If created after 1925, such an 
o. aa a general equitable charge. 

(m) Land Charges Act, 1925, s. 10 (5) and (6), as amended by 
Law of Prepay (Amendment) Act, 1926, Sched. 

(o) Lend Charges Act, 1925, s. 5. 
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to be registered locally by tlie proper officer of the local 
authority, whenever they were created. If not registered 
they will be void as against a purchaser for money or 
money’s worth of a legal estate in the land affected (p). 

Another important provision, under whicli a pur¬ 
chaser may take free from equitable interests of 
which he has notice, is to bo found in s. 2 of 
the Law of Property Act, 1925. A conveyance to a 
purchaser of a legal estate for money or money’s worth 
V ill overreach any equitable interest or power alTecting 
that estate, whether the purchaser has notice of it or not, 
if the conveyance is made (i) under the Settled Land 
Act, 1925, or (ii) by trustees for sale, or (iii) by a mort¬ 
gagee or personal representative in the exercise of his 
paramount powers, or (iv) under an order of the Court— 
provided that the equitable interest or power is capable of 
being overreached by the conveyance, and that any capital 
money arising from the transaction is paid in cases (i) 
and (ii) to the trustees, who must be at least two in number, 
or a trust corporation, and in case (iii) to the mortgagee or 
personal representative, and in case (iv) into, or in accord¬ 
ance with the order of, the Court. For instance, a con¬ 
veyance by a tenant for life under the Settled Land Act 
will pass the land to the purchaser free from the equitable 
interests of persons entitled under the settlement {q), and a 
conveyance by trustees for sale will pass the land to the 
purchaser free from the equitable interests of the persons 
entitled under the trust instrument to the proceeds of sale, 
whether the purchaser knows of them or not (r). The 
same section (*■) further provides that, if the trustees for 
sale are either tw’o or more individuals approved or ap¬ 
pointed by the Court (t) or their successors in office, or a 
trust corporation, a conveyance by the trustees will over¬ 
reach even equitable interests which have priority to the 

(p) Ibid. 8. 15 (amended by Sched. of Law of Property (Amend- 
mont) Act, 192<>). Seo lie Forseu and Jlollebone’s Contract, 1927, 
2 Ch. 379. 

( 7 ) Settled Land Act, 1925, s. 72. 

(r) Law of Property Act, 1925, sb. 27 and 28. 

(*) Ibid. 8. 2 (2), as amended by the Law of Property (Amend¬ 
ment) Act, 1926, Sched. See also Settled Land Act, 1925, s. 21. 

(0 See He Leigh's S. L. (No. 2), 1927, 2 Ch. 13. 



['.i) Convey¬ 
ances over¬ 
reaching' cer¬ 
tain equitable 
interests. 
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trust for sale, f.e., equitable interests which were hi existence 
when the trust for sale was created; but there are so many 
equitable interests which are excepted from this provision 
(e.g., restrictive covenants and most interests protected by 
registration under the Land Charges Act), that this over¬ 
reaching power is of little practical importance. 

not!on2™ed ^ “fful provision to protect purchasers from 

witli trusts of being atiected by notice of equities is contained in s 113 
mort^aare of the Law of Property Act, 1925, which provides*that 

a person dealing m good faith with a mortgagee, or with 
the mortgagor if the mortgage has been “discharged, 
released or postponed as to the whole or any part of the 
mortgaged property, shall not be concerned with any trust 
at any time aflecting the mortgage money or the income 
thereof, whether or not he has notice of the trust, and may 
assume, unless the contrary is expressly stated in the 
instruments relating to the mortgage, (a) that the mort¬ 
gagees (it more than one) are or were entitled to the 
mortgage money on a joint account; and (b) that the 
mortgagee has or had power to give valid receipts and to 
release or postpone the priority of tlie mortgage debt, or 
to deal with the same or the mortgaged property; without 
investigating the equitable title to the mortgage debt, or 
the appointment or discharge of trustees in reference 
t ereto. This section applies to mortgages whenever 
made, but only as respects dealings effected after 1925. 

It does not affect the liability of any person in whom the 
mortgage debt is vested for the purposes of any trust to 
give effect to that trust. Its object is merely to prevent 
purchasers of property from being affected by notice of 
equitable interests relating to money lent on mortgage of 

the property; it does not affect tlie priority of such equitable 
interests inte)' se (u). 

purchaser -Amother case in which a purchaser with notice of an 
with notice eqmtable interest Mil], nevertheless, not be bound by it, is 

wh™bought purchases from a person who liimself was a 

without p^chaser without notice. Here the second purchaser may 

pr“d purchaser, because otherwise 

a bond fide purchaser might be unable to deal with his 

(tt) Beddoes y. Shaw, 1937, Ch. 81. 
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property, and the sale of property would be clogged (p). i-* 

And in the converse case of a person who has notice selling 
to a bond fide purchaser wdthout notice, the latter is pro- notice trom 
tected. Therefore, in Harrison v. Forth (a:), where A. Purchaser 
purchased an estate with notice of an equitable charge, and 
then sold the estate to B., who had no notice, and B. 
afterwards sold the estate to C., who had notice, the Court 
held that, though A. and C. had notice, yet, as B. had no 
notice, C. was not bound by the equitable charge. But if 
the estate had aftenvards got back into A.’s hands, A. 
would have been bound by the charge (y). Again, in 
Wilkes V. S'poon€r(z)^ the lessee of a pork butcher’s shoj) 
sold another shop where he carried on a general butcher's 
business, and covenanted wdth the purchaser not to carry on 
a general butchers business in the shop retained by liini. 

Afterwards he surrendered the lease of that sliop to his 
lessor, who had no notice of the covenant, and therefore 
was not bound by it, and the lessor then executed a new 
lease to the son of the lessee. The Court held that the son 
was not bound by the covenant, although he was fully 
cognisant of it. 

With regard to what amounts to notioo, the law, so far What 
as concerns purchasers, including mortgagees and lessees, ^ 

is now summarised by s. 199 of the Law of Property Act, 

1925 (< 2 ), which provides that a purchaser is not to bo pre¬ 
judicially affected by notice of any instrument, matter, 
fact, or thing, unless (1) it is within his own knowledge, or 
would have come to his knowledge if such inquiries and 
insjjcctions had been made as ought reasonably to have 
been made by him; or (2) in the same transaction, witli 
respect to which a question of notioo to the purchaser 
arises, it has come to the knowledge of Ids counsel 
as such, or of his solicitor or otlier agent as such, 
or would have come to the knowledge of his solicitor or 
other agent as such, if such inquiries and inspections had 

(v) Borrow’d Cuan (1880). 14 Ch. D. 432: Wilkes v. Spooner, 1911, 

2 K. 11. 473. 

(*) (1695), Pree. Ch. 51. 

(y) Barrow's Case (1880), 14 Ch. D. 432, at p. 445; Gordon v. 

Holland (1913), 82 L. .T. P. C. 81. 

(2) 1911, 2 k. B. 473. 

(o) Thla replaces a. 3 of the Conveyancing Act, 1882. 
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Notice mav 

•r 

be either 
actual or w n 
Btructiye— 
iDoaning of 
these terms. 


Actual notice. 


been made as ought reasonably to have been made by the 
solicitor or other agent. But the section does not exempt 
a purchaser from any liability under, or any obligation to 
perform or observe, any covenant, condition, provision, 
or restriction contained in any instrument under -which 
his title is derived, mediately or immediately. 

From this it is clear that a purchaser is affected by 
notice of an equity in four cases: — 

(1) Where it is within his own knowledge; 

(2) Where it has come to the knowledge of his agent 

as such in the coui'se of the transaction; 

(3) Where it ^yould have come to his own knowledge if 

proper inquiries had been made; 

(4) Where it would have come to the knowledge of his 

agent as such if proper inquiries had been made. 


In the fli'st two cases the notice is said to be actual^ in 
the two latter, constructive. Unfortunately, however, the 
term constructive notice” has been applied also to 
the^ second case, and this has caused considerable con¬ 
tusion on the subject. It is better to confine the term 
constructive notice” to the third and fourth cases, and 
to speak of notice to an agent as “ imputed notice,” whether 

it IS actual notice, as in the second case, or constructive 
notice, as in the fourth case (6). 


As to actual notice, it has been said that to make it 
binding It must be given by a person interested in the 
property and in the course of the negotiations, and must 
be clear and distinct, and that vague reports from persons 
not interested in the property ivill not affect the pur- 
chaser s conscience (c). It seems, however, that a purchaser 
^nnot safely disragard information, from whate^r source 
it may come, if it is of such a nature that a reasonable 
man or a man of business would act upon the informa¬ 
tion (dj. And It must be borne in mind that registration 
of any instrument or matter required or authorised to 
be registered under the Land Charges Act, 1925, or any 


^^2 (1859). 3 De G. & J. at p. 556. 

(d) Lioyd V. Banks (1868), L. R. 3 Ch. App. 488. 
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enactment which it replaces, is to be deenieJ to constitute 
actual notice of such instrument or matter (e). 

As regurds constructive notice, this has been said to be 
“no more than evidence of notice, the presumption of 
which is so violent that the Court will not allow even of 
its being controverted ” (/). In Jones v. Smithing), 
Wigram, V.-C., resolved cases of constructive notice into 
two classes:— 

(1) “Cases in which the party charged has had actual 
notice that the property in dispute was in fact charged, 
incumbered or in some way aifected, and the Court has 
thereupon bound him with construcLivo notice of facts and 
instruments, to a knowledge of which ho would have been 
led by an inquiiy after the incumbrance, or other circum- 
sLanoe affecting the property, of which he had actual 
notice.” 

(2) “Cases in which the Court has been satisfied from 
the evidence before it that the party chai'ged had 
designedly abstained from inquiiy for the purpose of 
avoiding notice—a puipose which, if proved, would clearly 
show that he liad a suspicion of the truth and a wilful 
determination not to learn it.” 

This second class, however, should be enlarged so as to 
extend not only to oases where a purchaser designedly 
abstains from inquiries in order to avoid notice, but also 
to cases where ho is culpably negligent in not making 
usual and proper inquiries (Ji), 

As an illustration of the first kind of constructive notice, 
reference may bo mode to Bisco v. Earl of Banbury (i). 
Ihero the purcliaser had actual notice of a specific mort¬ 
gage, but did not inspect the mortgage deed, which 
rofeiTcd to other incumbrances. Ho was held to bo bound 
by those incumbrances, for he "svould have discovered their 


C'oiistructivf 
uoticc— 
varieties of. 


I j Wliere 
t here is actual 
notice of a 
fact \vliich 
would have 
led to iiotica* 

■ •f other fact'. 


(2) Whvie 
inquiry is 
purposely 
avoided to 
escape uoticc, 
or where there 
has been culp¬ 
able nej^li- 
S'ence in fail- 
\u{' to inquire. 


Kxamplcs of 
the first 
variety of 
constnictive 
notice. 


(?) Law of Property Act, 1925, a. 198. See also s. 197 aa to 
•’®S>^tration in Middlcaox or Yorkshire. 

(/) Plumb V. Fluitt (1791), 2 Anst. 432, at p. 438. 
kl 1 43,at p. 55. 

V. lieul (1843), 2 Haro, 249, at p. 257; Oliver v. Hinton. 
2fi4: lludaton v. Vineu, 1921, 1 Oh. 98. 

(0 (1670), 1 Ch. Ca. 287. 
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Notice of a 
deed is not 
always notice 
of its con¬ 
tents. 


existence if he had inspected the deed, as any prudent man 
would have done. So, too, in Davis v. Hutchings (k), 
Where tri^tees distributed a beneficiary’s share to their 
solicitor in reliance on his statement that the share had 
been assigned to him, but vidthout insisting on the produc¬ 
tion of the assignment, which was expressly made subiect 
to a prior charge of whioh the trustees had no actual 
knowledge, the trustees were held liable to the chargee 


But notice of an instrument is not always notice of its 
contents so ^ to affect a purchaser. If the document 
nec^sarily affects the title-if, for instance, it is a Unk 
m the vendor s title—and the purchaser has actual notice 
of It, he has constructive notice of iu contents; but, if the 
document does not necessarily affect the title, e ci if it is 
a mamage settlement, the purchaser is not bound’by any 
equitable rights conferred by it if he has been told that ito 

r° property in question, and has 

honestly believed the statement (1). 


Occupation 
hy tenant it* 
notice of 
tenant’s 
ri^iit.s. 


lllustratiuns 
of the second 
variety of 
constructive 
notice. 


^ “C^upation of some one other than 
t le vendor, the fact of the occupation gives tho purchaser 

tenant (w), but it is not notice of a third person’s nght^ 
and the purchaser’s omission to inquire to whom the 

nTtZ rST constructive 

ilifi rent- ' Payees right, though actual knowledge that 
the rent is paid to a third person, not being a mere agent 
lor collection, is notice of that person’s rights (n).. 

As an illustration of the second kind of consti-uctiva 

Thp '’ih i Ellamesio) may be taken. 

Phero the title deeds of an estate were deposited with the 

P ' P ^ security, and tho defendant, fourteen 

years afterwards, on the eve of the mortgagor’s bank- 

(i) 1907, 1 Ch. 336. 

tinanfor tho^ln^orjaf to^whioh^any 

(o) (1794). 2 .‘Vnstr. 427. 
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ruptcy, took a mortg'age of the property wiili actual notice 
of the deposit, but udtliout inquiring the purpose for 
which the deposit was made. The Court, being of opinion 
that the defendant had designedlj^ omitted inquiry for 
the purpose of avoiding notice of the plaintilT’s rights, 
held that he was bound by them. 

Under this second class of constructive notice fall aLo Duty of 
all those cases in which a purchaser has been held bound 
by an equity affecting the property, because ho has negli¬ 
gently omitted, though without any fraudulent design, 
to make the usual investigation of title. “Generally 
speaking, a purchaser or mortgagee is bound to inquire 
into the title of his vendor or mortgagor, and will be 
affected with notice of what appears upon the title if he 
does not so inquire (p). Inasmuch as a purchaser under 
an open contract is generally entitled to call upon the 
vendor to show a title for the last thirty years ( 7 ), he is 
deemed to have notice of any equitable rights appearing 
on the title during that period, even tliough under the 
contract his right of investigation is restricted to a shorter 
period (r); and if he takes a title depending upon adverse 
possession, he is fixed ^vith notice of equitable rights which 
an investigation of the title during the last thirty years 
would have revealed (s). Nor is he in the latter case 
protected from an equitable right on the ground that the 
“ squatter ” from whom he buys had no actual notice of the 
right, for a squatter is not a purchaser for value without 
notice (s). But a purchaser is not affected by notice of any 
matter or thing of which, if he had investigated the title or 
made inquiries in regard to matters prior to the period of 
commencement of title fixed by the Law of Property Act, 

1925, or by any other statute, or by any rule of law, he 
might have had notice, unless he actually makes such 
investigation or enquiries (f). It was held in PatTiuin v. 
Harlaml (w) that a lessee who entered into an open contract 

(?») Pev Turner, Ij.J. in Wilson v. Hart (1S66), L*. H- I 4<>3, 
at p. 467. 

(^) Law of Property Aet. 1925, 8. 44 (1). Formerly the Btntutory 
period was forty year.s, (Vendor and Purchaser Act, 1S74, 8. 1.) 

(r) Ue Cox and Neve. 1S91, 2 Ch. 109. 

(s) Re Nishet and Potts. 1006, 1 Ch. 336. 

(t) Law of Property Act, 192.5, a. 44 (3). 

(«) (1381), 17 Ch. D. 363. 
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Oiuibbiou to 
re<iuire pro¬ 
duction of 
title deeds. 


to take a lease, and was therefore debarred by the Vendor 
and Purchaser Act, 1874, s. 2, from inquiring into the title 
to the freehold, nevertheless had constructive notice of the 
title for the statutory period, for he must be treated as 
being in the same position as a lessee would have been in 
before the statute, if he had expressly contracted not to 
inquire into the title. The law of this case is, however, 
reversed by s. 44 (5) of the Law of Property Act, 1925, 
so far as concerns contracts made after 1925. The sub¬ 
section provides that, where an intending lessee or assign 
is precluded by the section from calling for the title to the 
freehold or to a leasehold reversion, he is not to be deemed 
to be affected with notice of any matter or thing of which, 
if he had contracted that such title should be furnished, 
lie might have had notice (w). But tliere is nothing in 
tliis sub-section to prevent him from being bound if he has 
actual notice or if the matter in question is registered under 
the Land Charges Act, 1925, or the title to the land leased 
is registered under the Land Registration Act, 1925, and 
the matter in question is entered on the charges register (v). 

Not only should a purchaser require an abstract of the 
vendor s title to be delivered, but he should also require 
production of the title deeds. If he neglects to call for 
them, or is put off by an excuse for their non-production, 
which would not have been acted upon by a prudent man 
without an attempt at verification, and it turns out that 
the deeds are in the possession of an equitable mortgagee, 
the purchaser will take subject to the mortgage (x). This 
rule is not affected by the Law of Property Act, 1925 (y). 
But the mere absence of the title deeds has never been held 
sufficient of itself to affect a purchaser with notice, if he has 
hond fide inquired for the deeds and a reasonable excuse has 
been given for their non-production, for the Court cannot 
in such a case impute to the purchaser either fraud or 
negligence (z). 

(«) Shears v. Wells (1936), 1 All E. R. 832. 

(y) WhiieT. Bijou MansionSy Ltd.y 1937, Ch. 610; affirmed on appeal 
on other points, 1938, Ch. 351. 

(x) Peto V. Hammond (1861), 30 Beav. 495; Spencer v. Clarks 
(1878), 9 Ch. D. 137; Oliver v. Hinton, 1899, 2 Oh. 264. 

(y) See s. 13 of that Act. 

(z) Plumb V. Fluitt (1791), 2 Anst. 432; Hewitt v. Loosemore 
(1851), 9 Hare, 449; Agra Bank v. Barry (1874), L. R. 7 H. L. 135. 
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The doctrine of consti-ucLive notice will not bo extended Doctrine of 
by the Courts (a), and the negative form in which s. 199 wlir 
of the Law of Property Act, 1925 (5), is drawn shows „otbe 
that the legislature intended a restriction rather than an extendt-i, 

extension of the doctrine {c). 


With regard to imputed notice, it has long been settled imputeU 
that actual or constructive notico obtained by an agent, 
e.g.y a purchaser’s solicitor or counsol, is in most cases 
notice to the principal (d). It was even held at one time by 

that notice acquired by the agent in a previous transaction notice to bw 
might be notice to the principal (c). But under s. 190 
of the Law of Property Act, 1925, the notice must 
have been obtained by the agent in the same transaction, 
and it must have come to the agent as such (/). Notico 
acquired in a previous transaction, however closely 
connected with the transaction in which the question 
of notice to the principal arises, is not sufficient to affect 
the principal. And, even if the notice is acquired by the 
agent in the same transaction, it only affects the principal 
if it is so material to the transaction as to make it the duty 
of the agent to communicate it to the principal. Por 
example, if a solicitor, while acting for a client in connection 
with a transfer of a first mortgage, acquired knowledge 
of a second mortgage, the knowledge so acquired would 
not prevent the client from tacking a further advance, for 
the knowledge was not material to the business of the 
transfer for which alone the solicitor was employed {g). 


The knowledge of an agent will not be imputed to the 
principal when the agent is shown to have intended a not imputed 
fraud on the principal which would require the suppres- to principal 
sion of his knowledge (/i). This exception from the 


(а) English and Scottish Mercantile Investment Co. v. Brunton 
1892, 2 Q. B. 700, at p. 708. And see Wilson v. Kclland, 1910, 2 
Ch. 300. 

(б) Supra, p. 30. This section replaces s. 3 of the Conveyancing' 
Act, 1882. 

(e) Bailey v. Barnes, 1804, 1 Ch. 25, 

(d) Le Neve v. Le Neve (1747), Arab. 430. 

(fl) Fuller V. Bennett (1843), 2 Hare, 394. 

(/) Be Cousins (1880). 31 Cb. D. 671. 

(j7) Wylie V. Pollen (1802). 32 L. J. Oh. (N. S.) 782. 

(h) Kennedy v. Qreen (1^4), 3 My. & K. 699; Cave 
(1880). 15 Ch. D. 039; Houghton # Co. v. Nothard, Lowe and Wxlls, 
1928, A. C. 1. • 



46 


THE TRINCIPLES OF EQUITY. 


a/r^udon“he been recognised by the Partnership Act, 

principal. J-oyu, 8. lb, whereby it is enacted that notice to an active 

partner is notice to the firm, except in the case of a fraud 

on the firm committed by or with the consent of that 
partner. 


As to notice 
to a person 
who is an 
officer of two 
companies, 
or a trustee or 
personal re- 
prc-sent'itive 
of two estateg. 


Where one person is an officer of two companies, hie 
personal knowledge is not necessarily the knowledo-e of 
both companies. The knowledge which he has acquired 
as officer of the one company will not be imputed to the 
other company, unless he owes a duty to the firat company 
to communicate his knowledge, and also a duty to the 
swond company to receive the notice (i). And it is pro¬ 
vided by s. 28 of the Trustee Act, 1925, that a trustee or 
personal representative acting for the purposes of more 
than one trust or estate is not, in the absence of fraud, to 
be affected by notice of anything in relation to any par- 
ticuJar trust or estate if he has obtained notice thereof 

merely by acting for the purposes of another trust or 
estate. 


Prior leg^al 
and HubsC' 
quent equit¬ 
able interest. 


So far we have been considering the question whether a 
person who acquires the legal estate wll be subject to a 
prior equitable interest. Wo come now to the question 
whether a person who has acquired the legal estate wiU be 
postponed to an equitable right subsequently arising. The 
whole subject was elaborately discussed by the Court of 
Appeal m Northern Counties of England Fire Insurance 

the authorities 

justiiied the following conclusions i_ 

(1) Ihat the Court will postpone the prior legal estate 
to a subsequent equitable estate—(a) where the owner of 
the legal estate has assisted in or connived at the fraud 
which haa led to the creation of a subsequent equitable 
estate, ^^uthout notice of the prior legal estate; of which 
assistance or ^nnivance, the omission to use ordinary care 
in inquiry after or keeping title deeds may be, and in 
some cas^ has been, held to be sufficient evidence, where 
such conduct cannot othormse be explained; (b) where the 


2 Ch. 743; lie Fenwick, 
# Co., 1902. 1 Ch. 507; Re David Payne ^ Co., 19W, 2 Ch. 


0) (1834), 26 Ch. D. 432. 
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owner of the legal estate has constituted the mortgagor his 
agent with authority to raise money, and the estate thus 
created has by the fraud or misconduct of the agent been 
represented as being the firet estate. 

“ (2) That the Court will not postpone the prior legal 
estate to the subsequent equitable estate on the ground of 
any mere carelessness or want of prudence on the part of 
the legal owner.” 

A good example of the second proposition is afforded 
by the case of Grierson v. National Provincial Bank of 
Engl-and (k). There the owner of leasehold premises 
deposited the lease with his bank as security for a loan, 
and afterw’ards in 1894 gave a legal mortgage of the 
premises expressly subject to the bank’s charge. The 
legal mortgagee gave no notice of his mortgage to the 
bank, although it is usual for a second mortgagee to give 
notice to the first. The mortgagor paid off the bank’s 
mortgage, obtained the lease from the bank and deposited 
it with the defendants to secure a loan, the defendants 
having no notice of the legal mortgage. It was held that 
the legal mortgagee had not been guilty of misconduct 
sufficient to deprive him of his priority. But though mere 
carelessness or want of prudence is not sufficient to postpone 
the owner of a prior legal estate to a subsequent equitable 
interest, it is not necessary to show that he has been guilty 
of fraud or of negligence amounting to fraud; ho may be 
postponed if he has been guilty of negligence so gross as 
to render it unjust to give him priority over the equitable 
mterest. Thus, a legal owner who w’as negligent in not 
obtaining the title deeds, w-as postponed to an equitable 
mortgagee who subsequently advanced money on them {1). 
And in such a cose, if the legal owner is a trustee, the 
beneficiaries will also be postponed to the equitable 
inorlgiigeo, for they ai'e in no better position than the 
trustee (m). < 


(k) 1913, 2 Ch. 18. 

(0 Walker v. Linom, 1907, 2 Ch. 104. And eee Oliver v. Jlinton, 
ia99. 2 Ch. 264. 

(ni) Ihid. And Bce Lloyds Banking Co. v. Jones (1885), 29 (3i. D. 
221; and Coleman v. London Countu and Westminster Bank, Ltd., 
1916, 2 C^. 353. 
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Priorities 
as between 
eiiuitable 
interests. 

Eqviitable 
claims rank 
in order of 
time of 
creation : 


So far in this chapter we have been dealing with the 
case of a conflict between the legal owner and a person 
entitled to an equitable interest. Such a conflict is 
governed by the maxim that where the equities are equal 
the law prevails. But if neither party has the legal 
estate, but each of them has an equitable interest only, the 
general rule of equity is that the person whose equity 
attached to the property first will be entitled to priority 
over the other. ’Where the equities are equal (and neither 
claimant has the legal estate), the first in time prevails. 
The reason of this rule is, as stated in Phillips v. Phillips (n), 
that every conveyance of an equitable interest is an innocent 
conveyance, that is to say, “ the grant of a person entitled 
in equity passes only that which he is justly entitled to and 
no more.” A good example is to be found in Cave v. 
Cave (o). There a sole trustee of a marriage settlement, 
in breach of trust, used the trust funds to purchase 
land, taking the conveyance in the name of his brother. 
The brother then created a legal mortgage in favour of A., 
and an equitable mortgage in favour of B., neither A. nor 
B. having notice of the trust. It was held that A.*s legal 
mortgage had priority over the equitable interest of the 
beneficiaries, but that the latter had priority over the 
equitable mortgage. And another good illustration of the 
rule is afforded by Re Samuel Allen d; Sans {p). There a 
company hired machinery from A. under a hire-purchase 
agreement, under which the property in the machinery was 
not to pass to the company until all instalments had been 
paid, and a right was given to A. to remove the machinery 
on the company’s failure to pay an instalment. The 
machinery was fixed on the business premises of the 
company, and the legal interest was, therefore, vested in 
the company, inasmuch as the company was the legal 
owner of the land in wliich the machinery was fixed. 
Afterwards the company created an equitable mortgage 
of the premises, the mortgagee having no notice of the 
hire-purchase agreement. It was held that A.’s right to 
remove the fixtures was an equitable interest in the land. 


(«) (1862), 31 L. J. Ch. 321. 

(o) (1880), 15 Ch. D. 639. 

1907. i Ch. 575, followed in Re Morrison 
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and that, having attached before the equitable mortgage 
was created, it had priority over the mortgagee's rights (fjy). 

It must be borne in mind, however, that the rule that except 
the first in time prevails only applies wiiere the equities 
are equal. If the moral claims of the plaintiff and the unequal, 
defendant are not on an equality, the one who has 
the better claim will be preferred, although his interest 
arose after the other’s. For instance, where a vendor v. Riot. 
conveyed land to the purchaser without receiving the 
purchase-money, and nevertheless endorsed a receipt 
for the purchase-money on the deed, and delivered the 
title deeds to the purchaser, and the purchaser subsequently 
deposited the title deeds with an equitable mortgagee, 
who had no notice that the purchase-money was unpaid, 
it was held that the vendor’s equitable lien for the unpaid 
purchase-money must be postponed to the equilablo mort¬ 
gage, although the vendor’s lien was prior in point of 
time, for o^ving to the negligence of the vendor in giving 
a receipt when the money had not been paid, the equities 
of the parties were not equal {q). And, in such a case, if 
the vendor had been a trustee, his negligence would have 
affected the beneficiaries also, so that they too would have 
lost their priority (r). 

Another example is afforded by Re Kiiig's Settlement (s). Re King's 
There a father, wishing to create a secret trust in favour Setilement. 
of himself and his wife and daughter, conveyed land to 
his son and his son’s wife, and handed over the title deeds. 

The conveyance stated his desire to give them the land, 
and was expressed to be made in consideration of his love 
and affection for them. At the same time they executed a 
declaration of trust. The son and daughter-in-law after¬ 
wards created an equitable mortgage, the mortgagee having 
no notice of the trust. The mortgagee was held to have 
pnonty over the beneficiaries, owing to the misrepresenta- 

ia doubtful whether the right of removal is an “equitable 
<marge “ bo as to require rcgistratioii under s. 10 of the Land Charges 
Act, 1925, ante, p. 36. 

(1863), 2 Drew. 73: and see Rimrner v. Webster. 

1902, 2 Ch. 163. 

{^) Lloyds Bank v. Bullock, 1896, 2 Ch. 192, distinguished in 
eapell V. WinUr, 1907, 2 Oh. 376, end in Coleman 7. London County 
and Westminster Bank, Lid., 1916, 2 Ch. 353. 

(«) 1931,2Ch. 294. 

S. 
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(b) In the case 
of dealings 
with existing 
equitable 
interests. 


Snmmary of 
the rules as 
to priorities. 


(1) Two legal 
rights. 


(2) Two 

equitable 

rights. 


tion in the conveyance. But beneficiaries will not be 
postponed to an equitable mortgage of the trust property 
improperly created by the trustees merely because they 
have allowed the title deeds of the trust property to remain 
in the hands of the trustees (0- 

There is another very important exception to the rule 
that as between conflicting equitable interests the first 
in time prevails. In the case of deaUngs with an existing 
equitable interest in property, priority is determined not 
by the respective times at which the interest was trans¬ 
ferred, but by the respective times at which written notice 
was given to the proper person or persons (u). This 
exception vdll be discussed below; but before discussing it 
a short summary of the rules governing priorities appears 
to be desirable. 

When a question of priorities arises the rival claimants 
will have either legal or equitable interests; both interests 
may be legal or both equitable; one may be legal, the other 
equitable, and, in the last-mentioned case, the legal or the 
equitable interest may be prior in point of time. There are, 
therefore, four possible forms of contest, viz.:—(1) Between 
two legal rights. (2) Between two equitable rights. 

(3) Between a prior equitable, and a subsequent legal, right. 

(4) Between a prior legal, and a subsequent equitable, 
right. 

(1) Two Legal Rights. 

Here the first in time prevails, except where it is void 
against the second because it is not registered, e.g., an 
unregistered puisne mortgage created after 1925 is void 
against a subsequent purchaser, 

(2) Ttvo Equitable Rights. 

Here also the general rule is that the first in time prevails, 
but the exceptions are so many that there is little left of the 
rule. The exceptions are:— 

(a) Where the equities are not equal. Here the better 
equity prevails. 


(f) Shropshire Union Bailioay v. Beg. (1875), L. R. 7 H. L. 496. 
(w) See post, pp. 59 et seq. 
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<b) Where the prior equitable interest should be registered 
but is not, e.g.y an unregistered general equitable 
charge created after 1925 is void against a person 
who for valuable consideration acquires an interest 
in the land, although his interest is equitable only. 

(c) Where there are successive assignments of an existing 
equitable interest, priority usually depends on the 
respective times at which the assignees gave 
written notice to the proper person or persons. 

(3) Prior equitable, subsequent legal, right. 

A person who acquires a legal estate for value without 
notice, actual or constructive, of an existing equitable 
interest takes free from it. Even if he has notice of the 
equitable interest he will not be bound by it if— 

(a) he acquires the legal estate from a purchaser who had 

no notice of the equitable interest; or 

(b) the equitable interest is void against him for want 

of registration, e.g., an unregistered restrictive 
covenant entered into after 1925; or 

(c) the person conveying to him has power to ov^'erreach 

the equitable interest, c.g., by virtue of a trust 
for sale or because he is exercising his statutory 
powers under the Settled Land Act, 1925. 

(4) Prior legal, subsequent equitable, right. 

The owner of the legal right generally has priority, but 
there are the following exceptions:— 

(a) Where the legal right is void against the equitable 

right for want of registration, e.g., an unregistered 
puisne mortgage created after 1925, is void 
against a person who for valuable consideration 
acquires an interest in the land, although the 
interest is equitable only. 

(b) Where the owner of the legal right has been guilty of 

such negligence, e.g., in failing to obtain possession 
of the title deeds, as to render it inequitable for 
him to have priority. 

(c) Where the owner of the legal estate entrusts the title 

deeds to another person with authority to raise 
a certain sum on them, and that person creates an 

4 (2) 


(3) Prior 
equitable, 
subsequent 
legal, right. 


(4) Prior legal, 
subsequent 
equitable, 
right. 
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equitable mortgage for a larger sum, the owner of 
the legal estate is estopped from denying the 
vaUdity of the mortgage (w). 

(c) Assignments of Things in .4c^^o/^, 

The old legal rule was that no debt or other thing (or 
chose) in action could be assigned, except by or to the 
King, unless the debtor assented to the assignment; for it 
was alleged that to allow such an assignment would be 
“ the occasion of multiplying of contentions and suits, of 
great oppression of the people, and the subversion of the 
due and equal execution of justice ” (u). In equity, how¬ 
ever, from an early date effect was given to assignments, 
not only of equitable things in action, i.e.y rights which 
could only be enforced in the Court of Chancery, e.g., an 
interestinatrustfundorialegacy,but also of legal things 
in action, i.e., rights which could be enforced in a Court 
of Law, e.g ., an ordinary debt. If the thing in action was 
equitable, the assignee could bring his proceedings to 
recover it in the Court of Chancery in his own name, 
whereas, if it was legal, the proceedings in the Common 
Law Court had to be taken in the name of the assignor, 
since the assignment was not recognised at law, and the 
way in which the Court of Chancery interfered was to 
restrain the assignor from objecting to this use of his 
name on the assignee giving him a proper indemnity 
against costs (x). 

The old common law rule against the assignment of 
things in action has been gradually relaxed. Negotiable 
instruments became, by the law merchant, assignable, 
policies of life insurance were made assignable by the 
Policies of Assurance Act, 1867, and marine insurance 
policies by the Policies of Marine Insurance Act, 1868, 
which is now repealed and replaced by the Marine 
Insurance Act, 1906, s. 50; and, finally, by s. 25 (6) of 
the Judicature Act, 1873, all debts and other legal things 


(u) Perry Herrick v. AUwood (1857), 25 B. 205; BrockUsby y- 
Temperance Building Society^ 1895, A. C. 173. 

(V) 10 Co. 48. 

(x) See generally as to such assignments, Row v. Dawson (17491 
and Ryall v. Rov}ies (1747), and the notes thereto in White 4t Tudor » 
Equity Cases, vol. i. 
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in action were made assignable at law. The latter section 
has been repealed by the Law of Property Act, 1925, but 
6 . 136 of the Act replaces it without material alteration. 
The new section provides that “any absolute assignment 
by writing under the hand of the assignor (not purport¬ 
ing to be by way of charge only) of any debt or other 
legal thing in action, of which express notice in writing 
has been given to the debtor, trustee or other person from 
Avhom the assignor would have been entitled to claim 
such debt or thing in action, is effectual in law (subject 
to equities having priority over the right of the assignee) 
to pass and transfer from the date of such notice (a) the 
legal right to such debt or thing in action; (b) all legal 
and other remedies for the same; and (c) the power to 
give a good discharge for the same, without the con¬ 
currence of the assignor.” 

This section enables a legal assignment to be made of 
any legal thing in action, and empowers the assignee to sue 
in his own name to recover it if the proper requisites ai*e 
fulfilled. These axe:—(i) The assignment must be 
absolute and not by way of charge only. It has been held, 
however, that an assignment by way of mortgage in tho 
ordinary form, whereby the whole debt is assigned to the 
mortgagee with a proviso for reassignment on repayment of 
the money lent, is absolute (y). But an instrument which 
appears to be intended merely to assign so much of a debt 
as will provide security for the repayment of a specified 
sum is not an absolute assignment, being made by way of 
charge only (z). An assignment of an undefined portion 
of a future debt is not within the section (6). nor is an 
assignment even of a definite part of an existing or future 
debt (c). (ii) The assignment must be in writing signed by 
the assignor. It need not be by deed, nor need it be for 
value (d), (iii) Express notice must be given to the 


1 (y) Tancred v. Delagoa Bay Railway Co. (1889), 23 Q. B. D. 239; 
Vurham Bros. v. Robertson, 1898, 1 Q. B. 765. And see Bank of 
Liverpool and Marlins, Ltd. v. Holland (1926), 43 T. L. R. 29. 

(j) Mercantile Bank v. Evans, 1899, 2 Q. B. 613, as explained in 
Hwjhes V. Pump House Hotel Co., 1902, 2 K. B. 190. 

(6) Jones v. Humphreys, 1902, 1 K. B. 10. 

, jfl Forster v. Baker, 1910, 2 K. B. 636; Re Steel Winy Co., 1921, 
J Cn. 349; Williams y. Atlantic Assurance Co.^ 1933, 1 K, B. 81. 
id) Re Westerton, 1919, 2 Oh. 104. I ‘ ! , 
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Etfect of not 
jfiving^ notice. 


debtor (e), and the notice must be in writing even though 
the debtor cannot read (/); but the section does not state 
by whom or at what time it must be given, so that notice 
given by the assignee after the death of the assignor would 
be effectual (g). A\liere there are two joint debtors, notice 
must apparently be given to both, but if one is bankrupt,, 
notice to tiie solvent debtor alone is sufficient to enable 
the creditor to sue him (h). 

The effects of not giving notice are that the assignee 
cannot sue the debtor in his own name without making 
the original creditor a party to the action; that he will 
be subject to any equities arising between the debtor 
and the original creditor after the date of the assignment, 
and will lose his right against the debtor altogether if the 
debtor pays the original creditor, whereas if the debtor 
had paid after receiving notice of the assignment the 
assignee could still recover the debt from him (^); that 
the assignee will be postponed to a subsequent assignee 
for value who has no notice of the previous assignment, 
and gives written notice to the debtor, for the subsequent 
assignee will thus obtain the legal right to the debt; and 
that, in the case of a trade debt, the assignor’s trustee in 
bankruptcy may be able to claim the debt under the 
reputed ownership clause of the Bankruptcy Act, 1914 (j). 
It is expressly provided by the section that if tlie 
debtor, trustee or other person liable in respect of the 
debt or thing in action has notice that the assignment is 
disputed by the assignor, or any person claiming under him, 
or of any other opposing or connoting claims to the debt 
or thing in action, he may call upon the claimants to 
interplead, or may pay the debt or thing in action into 
Court under the Trustee Act, 1925. The section does not 
affect the provisions of the Policies of Assurance Act, 1867. 


(e) As to what is sufiBcieut notice, see Denney v. Conklin, 1913, 
3 K. B. 177. 

(/) Hockley v. Golditein (1921), 90 L. J. K. B. 111. 

(^) Walker v. Bradford Old Bank (18^4), 12 Q. B. D. 511; Bate^ 
man v. Hunt, 1904, 2 K. B. 530. 

(A) JoseeUon v. Borat, 1938, 1 K. B. 723; Bankruptcy Act, 1914, 
s. 118. 

(») Brice v. Bannister (1878), 3 Q. B. D. 569. 

{j) S. 38. 
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It is only legal things in action which come within 
the section, equitable things in action being assignable 
just as before the Judicature Act, 1873, was passed. 
There is no definition of “thing in action’* in the Law 
of Property Act, 1925, but no doubt the decisions on 
the meaning of “chose in action’* in s. 25 ( 6 ) of the 
Judicature Act, 1873, are applicable to the new provision. 
“ ‘ Chose in action ’ is a known legal expression used to 
describe all personal rights of property which can only be 
claimed or enforced by action, and not by taking physical 
possession. It is an expression large enough to include 
rights which it can hardly have been intended should be 
assignable by virtue of the sub-section in question, as, for 
instance, shares which can only be transferred as provided 
by the Companies Acts. ... I think the words ‘debt or 
other legal chose in action’ mean debt or right which the 
common law looks on as not assignable by reason of its 
being a chose in action, but which a Court of Equity deals 
with as being assignable ’’ (i). The expression has been 
held to include a debt not yet payable (;), the benefit of a 
contract for the sale of a reversionary interest (/c), and a 
claim for compensation under s. 68 of the Lands Clauses 
Consolidation Act, 1845, in respect of an interest in 
land injuriously affected by a railway company acting 
under its statutory powers ( 2 ); but it does not include 
a mere right of litigation unconnected with any property, 
such as a right to set aside a deed for fraud or to recover 
damages for breach of contract or damages for an assault 
or for waste ( 7 m), since such rights were not assignable in 
equity, owing to the law of maintenance and cham¬ 
perty (n). 

An assignment which does not comply with the statu¬ 
tory requirements is not necessarily ineffectual, for it may 

(•) Per Ohannell, J., in Torkington v. Magee, 1902, 2 K. B. 427, 
at p. 430. And eoe Tolhurst v. Associated Portland Cement Manu- 
iacturers, 1903, A. C. 414. 

(;) Brice v. Bannister (187^), 3 Q. B. D. 509. 

{k) Torkirujton v. Magee, supra. And see King v. Victoria Insur¬ 
ance Co., 1896, A. C. 250; Manchester Brewery Co. v. Coombs, 1901, 
2 Ch. 608, at p. 619. 

(/) Dawson v. O. N. R., 1905, 1 K. B. 260. 

(m) Defries v. Milns, 1913, 1 Ch. 98; May v. Lane (1894), 64 
L. J. Q. B. 236. But see BUis v. Torrington, 1920, 1 K. B. 399. 

<n) Prosser v. Edmonds (1835), 1 Y. & C. Ex. 481. 
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operate as an equitable assignment. “The statute does 
not forbid or destroy equitable assignments or impair 
their efficacy in the slightest degree” (o). There is, 
however, an important diSerence between the effects of a 
legal and of an equitable assignment of a legal thing in 
action. If the assignment is legal, z.e., if it complies 
Avith the requirements of s. 136 of the Law of Property 
Act, 1925, the assignee can maintain an action in his 
oT\Ti name without making the origmal creditor a party 
to the action either as plaintiff or defendant. But, 
if the assignment of a legal tiling in action is only 
equitable, the original creditor must usually be joined, 
as plaintiff if he consents, if not, as defendant ( -p). Assign¬ 
ments of equitable things in action are untouched by the 
statute, and the assignee can, as before, maintain an action 
in his own name without bringing the assignor before the 
Court. 

To constitute a valid equitable assignment, no par¬ 
ticular form is required, since equity has always looked 
to the intent rather than the form. It may even be 
made by word of mouth unless the thing assigned is “an 
equitable interest or trust” within s. 53 of the Law of 
Property Act, 1925 (Q). “ An agreement between a 

debtor and a creditor that the debt owing shall be paid 
out of a specific fund coming to the debtor, or an ordejr 
given by a debtor to his creditor upon a person owing 
money or holding funds belonging to the giver of the 
order, directing such pe^rson to pay such funds to the 
creditor, will ci'eate a valid equitable charge upon such 
fund; in other words, ^vill operate as an equitable assign¬ 
ment of the debt or fund to which the order refers ” (r). 
Thus, in Brandt's Sons d Co. v. Dunlop Rubber Co. ( 5 ), 
merchants agreed with a bank by whom they were finance^ 

(o) Per Lord Macnaghton in Brandt's Sons # Co. v. J>uniop Rubber 
Co., 1906, A. C. 454, at p. 461. 

(p) Performing Right Society, Ltd. v. London Theatre of Farietiet, 
Ltd., 1924, A. C. 1. 

(q) See post, p. 76. 

(r) Per Lord Traro in Rodick v. Gandell (1852), 1 De G. & G. 
at p. 777. See, e.g., Burn v. Carvalho (1839), 4 ily. & Cr. 690; 
Diplock V. Hammond (1854), 5 De G. M. & G. 320; Cotton v. Heyl, 
1930, 1 Ch. 610; Re Warren, Ex parte Wheeler v. The Trustee in 
Bankruptcy, 1938, Ch. 725. 

(«) 1905, A. C. 454. 



EQUITABLE IKTEHESTS, rRlORlTlES AND ASSIGNMENTS. 


07 


that goods sold by the merchauts should be paid for by 
a remittance direct from the buyers to tlie bank. Goods 
having been sold by the merchants, the bank forwarded 
to the buyers notice in writing that the inercliants luid 
made over to the bank the right to receive the purchase- 
money, and requested the buyers to sign an undertaking 
to remit the purchase-money to the bank. It was held 
that there was evidence of an equitable assignment of the 
•debt with notice to the buyers. 

But a mere mandate from a principal to his agent, 
•directing the agent to collect money owing to the principal 
and pay it to a third person, will give the third person no 
right to the money if the mandate is not communicated by 
the principal to the third person. Such a mandate may 
be revoked at any time before it is carried out, or at least 
before any engagement is entered into by the principal 
with the third person that it shall be carried out for his 
benefit (t). Thus, a mere power of attorney or authority 
to a person to receive money, directing him to pay it to 
a creditor of the party granting the power or authority, 
will not amount to an equitable assignment («). It has 
been held also that a cheque is not an equitable assignment 
or appropriation of money in the drawer’s bank (x), and 
that there can be no valid appropriation or assignment if 
no specific fund out of which the payment is to be made is 
mentioned (y). 

Whether value is necessary for an equitable assignment 
is not clearly settled. It has been held that value is not 
necessary for an assignment of a legal thing in action 
which complies with the statutory pro^'isions ( 2 ), and it 
■would seem to be unnecessary also for an assignment of 
an equitable thing in action, such as a legacy or an interest 
in trust funds, provided that the assignment is complete 

(0 Morrell v. Wootten (1852), 16 Beav. 197. And seo lie Williams, 
Williams V. Ball, 1917, 1 Oh. 1. 

(a) Rodich v. Qanddl (1852), I De G. M. & G. 76:J. 

(*) Ilopkinson v. Forster (1874), L. R. 19 Eq. 74. 

iy) Pereiml v. Dunn (1885), 29 Ch. D. 128. 

( 2 ) Re Westerton, 1919, 2 Oh. 104. 
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and perfect; there is no reason wh}* a man should not be 
able to give away an equitable interest as freely as he can 
give away a legal interest. But value appears to be 
necessary for an equitable assignment of a legal thing 
in action (a); such an assignment being inoperative at law, 
the assistance of equity is needed to make it effective, 
and equity will not assist to make perfect an imperfect 
gift. Value is certainly necessary for the assignment 
of rights of property not yet in existence (6). 


Notice to 
debtor of as¬ 
signment not 
necessary to 
perfect it as 
against 
assig^nor, or 
his trustee in 
bankruptcy, 
or execution 
creditor; 


An equitable assignment is complete between the 
assignor and assignee, although no notice is given to the 
debtor. When the assignment is made by letter, it is 
complete as from the date of the posting of the letter (c). 
And, as a trustee in bankruptcy takes subject to all 
equities affecting the property in the hands of the bank¬ 
rupt, except where the Bankruptcy Act gives him power 
to disregard dealings by the bankrupt with his property, 
the assignment will prevail against the subsequent title 
of the assignor's trustee in bankruptcy, even though the 
notice required to perfect the assignment as against third 
parties is not given until after the bankruptcy trustee 
has given notice to the debtor of his claim to the debt {d)y 
except in the case of trade debts, which must be taken 
out of the order and disposition of the bankrupt before 
the 'commencement of the bankruptcy (e). The same 
principle applies to a judgment creditor of the assignor; 
he can only make the debt available for payment of the 
judgment subject to all equities affecting it; so that if 
he attaches the debt after the assignment has been made, 
and notice of the assignment is then given to the debtor, 
who, nevertheless, pays the money to the judgment credi¬ 
tor, the assignee can compel the debtor to pay again (/). 


(o) German v. Yates (1915), 32 T. L. R. 52: Glegg v. Sromlet/, 
1912, 3 K. B. at p. 491. 

(6) SeejJ05<, p. 65. 

(c) Alexander v. Steinhardt, 1903, 2 K. B. 208. 

(rf) Re Wallis, 1902, 1 K. B. 719; Re Anderson, 1911, 1 K. B. 896- 

(e) Bankruptcy Act, 1914, 6. 38. In certain cases a general assign¬ 
ment of trade debts must be registered as if it wore a bill of sale, 
otherwise it will be void in respect of debts not paid at the commence¬ 
ment of the bankruptcy: Ibid. s. 43. 

(/) Tates V. Terry, 1992, 1 K. B. 527. 
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Notice of tlie assignment should, however, always bo 
given to the debtor for two reasons. In the first place, 
the debtor will be under no liability to the assignee if 
he pays or settles with the original creditor before receiv¬ 
ing notice of the assignment (g), whereas he must pay 
over again if he disregards the notice, except where he 
has given the creditor a negotiable instrument, e.g.y a 
cheque or promissory note, before receipt of the notice (h). 
In the second place, notice is necessary to preserve the 
assignee’s priority against subsequent assignees, for 
where there are successive assignments of an equitiible 
thing in action the claimants are entitled to be paid out 
of the fund in the order in which they give notice to the 
person by whom the fund is distributable, except that a 
subsequent assignee who had actual or constructive notice 
of a previous assignment when he advanced his money 
cannot gain priority over it by being the lirst to give 
notice (i). This is called the rule in Dearie v. Hall (/:). 
The idea underlying the rule seems to be that the first 
assignee, by failing to give notice, has left the assignor in 
apparent possession of the beneficial interest in the fund, 
and thus enabled him to make the subsequent assignment; 
it is only fair, therefore, that the first assignee should bo 
postponed, as ho has enabled a fraud to be committed on 
the second assignee. 

But though the idea underlying the rule may be 
fair and equitable, the same cannot be said of the 
application of it by the Court, and the rule, there¬ 
fore, will not now be extended (Z). The principle lias 
been lost sight of, and at the present day the rule is an 
absolute one. The assignee who first gives proper notice 
will be paid first, whether the other assignee has been 
guilty of carelessness or not. This is w'ell illustrated by 
Re Dallas {m). There a testator gave a legacy to X., ajul 
appointed him executor. The testator having become in- 

(?) Stocks V. Dobaon (ISoS), 4 De G. M. G. 11. 

(h) Bence v. Shearman, lS9a, 2 Ch. 5S2. ^ 

(i) On thU exception, see he Holmes (18S5), 29 Ch. D. 78<>; 
Spencer v. Clarke (1878), 9 Ch. D. 137; Re Weniger’s Policy. 1910, 
2 Ch. 291; Ward v. Royal Exchange Shipping Co. (1887), 58 L. T. 
174; Re Ind, Coope & Co., Ltd., 1911, 2 Oh. 2*23, at p. 233. 

(ft) (1823), 3 Ru88. 1. 

(0 Hill V. Peters. 1918, 2 Oh. 273. 

(m) 19W, 2 Ch. 385. 
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curably insane, X. borrowed money first from A., and then 
from B., on the security of the legacy. On the death of 
the testator, X. renounced probate, and Y. was appointed 
administrator with the ^\'ill annexed. B. was the first to 
give noti^ to Y. of liis charge on the legacy, and was held 
to be entitled to be paid first, although A. gave notice 
soon as he could, and though his failure to give notice 
earlier had not led to the creation of B.’s charge. 


To what 
interests iu 
property the 
rule applies. 


The rule in Dearie v, Hall(n) has always applied to 
all equitable interests in personalty (other than leaseholds), 
or in property which will reach the assignor in the shape 
of personalty. Thus, it applies to interests in settled funds 
and in settled freeholds or leaseholds which are subject 
te a trust for sale (o). But it has no application to shares 
in a company governed by the Companies Act, 1929; an 
equitable assignee of such shares will obtain no priority 
over a pre\uous equitable assignee by gi\dng notice to the 
company (p); nor did it formerly apply to dealings with 
equitable interests in realty or leaseholds not settled on trust 
for sale(y). It is, however, now provided by s. 137 (1) 
of the Law of Property Act, 1925, that “the law 
applicable to dealings with equitable things in action 
M'hich regulates the priority of competing interests therein, 
shaU, as respects dealings with equitable interests in land, 
capital money and securities representing capital money 
effected after the commencement of this Act (Le., Ist 
January, 1926), apply to and regulate the priority of 
competing interests therein. This sub-section applies 
whether or not the money or securities are in Court " (r). 
But by sub-s. (10) it does not apply until a trust has been 
created. This appears to mean that it only applies to 
dealings with equitable interests already created, not to 
the creation of a new equitable interest to take effect out 
of a legal estate. For instance, if the owner of a legal 
estate in land creates an equitable charge on the land 


(») (1823), 3 Euss. 1. 

(o) Lloyds Bank v. Pearson, mi, I Ch. S6o; White v. Ellis. 1892, 
1 Ch. 188; Gresham Lxfe Assurance Co. v. Crovjther, 1915, 1 Cb. 2J4. 

(p) Societe Generate v. Walker (1885), 11 A. C. 20 

(q) Hopkins v. Eemsworth, 1898,2 Ch. 347; Be Richards, Humber 
V. Richards (1890), 45 Ch. D. 589. 

(r) And see s. 102 of the Land Registration Act, 1925, as to dealing! 
wltli equitable Interests in registered land. 
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without depositiug the title deeds with the chargee, this 
equitable charge must be protected by registration under 
s. 10 of the Land Charges Act, 1925 (s), not by notice 
under s. 137. By the same sub-section “ dealing ” includes 
a disposition by operation of law, e.g., the vesting of a 
bankrupt’s property in his trustee in bankruptcy. 

So far as concerns dealings with equitable interests in To whom 
land, the persons to whom notice must be given arc sped- 
tied in s. 137 (2). In the case of settled land or capital (a) in cane of 
money or securities representing capital money, notice land. eto.; 
must be given to the trustees of the settlement as delined 
by the Settled Land Act, 1925, or, where the equit¬ 
able interest is created by a derivative or subsidiary 
settlement, the trustees of that settlement; if the land 
is settled on trust for sale, the notice must be served on 
the trustees for sale; in any other case the estate owner 
of the land affected is the person to be served. This sub¬ 
section does not apply where the money or securities aie 
in Court: in that case, to preserve priority, the assignee 
should obtain a stop order (f). As regards equitable (h) iu ‘jaa.j of 

interests in personalty (other than leaseholds), there is no pe^s^oimity. 
statutory provision as to the persons to be served with 
notice, but the following points have been decided, and they 
are applicable also to interests in land so far as the express 
provisions of the section do not apply. 

The notice required by the rule must be given to the 
debtor, trustee, or other person whose duty it is to pay 
the money to the assignor (w), and should not be given to 
his solicitor, for such a notice will only be good if the 
solicitor was expressly or impliedly authorised to receive 
it (x). Notice to a trustee who is himself the assignor 
is not efFectual (t/), nor, apparently, is notice to an executor 
who aftenvards renounces probate ( 2 ). If there are 

(a) AnU, p. 35. 

(0 Mutual Life Assurance Sociely v. Langley (1886), 32 Ch. 1). 4G‘>; 

Stephens v. Green. 1895, 2 Ch. 148. 

(m) Stephens v. Oreen, 1895, 2 Ch. 148. 

(*) Sa-ffron Walden Building Society v. Hayner (1880). 14 Ch. D. 

406. 

2 81 ^ (1850), 4 Drew. 635; lie Dallas, 1904, 

(*) Re Dallas, supra. And soe a. 6 of .\dmmistrution of EetnU*.* 

Aot. 1926. 
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several trustees, notice given to one of them will be 
equivalent to notice to dl, at any rate so long as he 
remains a trustee; so that if A. and B. are the trustees, 
and a beneficiary sells or mortgages his interest in the trust 
funds first to X., who gives notice to A. only, and after¬ 
wards to Y., who gives notice to both A. and B., X. does 
not lose his priority by the subsequent retirement of A. 
without informing B. of the assignment to X. (a). But 
if A. had died or retired before the sale or mortgage to Y. 
X. would be postponed (6). It is safer, therefore, to give 
notice to all the trustees. AMien such notice has once 
been given, priority will not be lost by failure to give 
notice to new trustees on the retirement of all the old 
trustees (c), though a fresh notice is then advisable, since 
the old trustees may not have informed the new trustees 
of the assignment, or left the notice of it among the 
trust papers, and there is therefore a danger of the new 

n^ tlie fund. over to a later assignee or to 
the beneficiary himself, and they would be under no lia¬ 
bility if they did so without notice of the first assignee’s 
right {d). In order to meet difficulties arising from a 
change of trustees, s. 138 of the Law of Property Act, 
1925, gives power to nominate a trust corporation to whom 
notices of dealings affecting real or personal property may 
be given, and provides for the corporation keeping a 
register of notices. The section is purely optional. 

Provision is made by s. 137 (4) to (6) of the Law of 
Property Act, 1925, to meet cases in which a valid notice 
cannot be served, or cannot be served without unreasonable 
cost or delay, e.g.^ where there are no trustees. In such 
a case a purchaser may at his own cost require a memo¬ 
randum of the dealing with the equitable interest, whether 
the property is real or personal, to be indorsed on the 
instrument creating the trust, or, if the trust is created 
by statute, or by operation of law, or in any other case 
where there is no trust instrument, on the instrument 
under which the equitable interest is acquired or which 


(а) Ward v. Buncombe, 1893, A. O. 369. 

(б) Timson v. Bamsbottom (1837), 2 Keen, 35: Be Phillips. 1903, 
1 Ch. 183. 

(c) Be Wasdale. Brittin v. Partridge, 1899, 1 Cli. 163. 

{d) Hallows V. Lloyd (1888), 39 (jh. D. 686; Phipps v. Love^rovt 
(1873), L. E. 16 Eq. 80. 
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is evidence of the devolution thereof. For instance, if 
the trust arises by reason of an intestacy, the indorsement 
would be made on the letters of administration or probate 
in force when the dealing was effected. The purchaser 
is also entitled at his own cost to have the instrument 
produced to him to prove the indorsement of the memo¬ 
randum. For the purpose of preserving priority, the 
indorsement will be equivalent to notice to trustees. 

The notice which the assignee should give in order to 
preserve his priority might formerly have been given by 
word of mouth. But any notice of an assignment of an 
equitable interest given after 1925 must be in writing in 
order to preserve priority, and this is so whatever the 
property involved may be (e). AVhere a written notice-has 
been given, the trustees from time to time of the property 
affected are entitled to the custody of the notice, and 
subject to the payment of costs, any person interested in 
the equitable interest may require production of the 
notice (/). The notice need not state in so many words 
that the thing in action has been assigned; it is sufficient 
notice if it conveys to the mind of the recipient the fact 
that there has been an assignment (ff). 

It has always been the rule of equity that the assignee 
of a thing in action cannot acquire a better right than the 
assignor'had, or, in other words, that the assignee takes 
Hie thing in action subject to all the equities affecting it 
in the hands of the assignor {g). And it is expressly 
provided by s. 136 of the Law of Property Act, 1925, 
that an assignment of a debt or other legal thing in action 
under that section is to be “ subject to equities having 
priority over the right of the assignee.” If, then, the 
contract under which the debt arose is voidable by reason 
of the assignor’s fraud, the debtor may set up the fraud in 
answer to an action brought by the assignee, even though 
the assignee gave value for the assignment (h). For the 

(«) of Property Act, 1925, e. 137 (3). 

C/) Ibid. (8). 

V. The Ovmers of the Sieainehip “ Zigurds," 1934, A. C. 209. 

nl V. Cox (1881), 17 Oh. D. 62X). 

(1718), 1 P. Wras. 49C; Lawrence v. Hayes, 

it/’ see Stoddart v. Union Trust, Limited, 1912, 

1 K. B. 181. 
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but free from 
equities 
arising’ after 
notice of as¬ 
signment bas 
been given. 


The rule in 
the case of 
negotiable 
instruments. 


same reason, tlie debtor has the same rights of set-off 
against the assignee as against the original creditor. Thus, 
in Re Knapman, Knapman v. Wreford (i), where certain 
legatees, who were also the testator’s next of kin, brought 
an action in the Probate Division against the executor 
claiming revocation of the probate, and pending the 
action assigned their rights under the will or intestacy, 
and subsequently their action was dismissed with costs, the 
Court held that the executor had a right to set off the 
costs against the legacies, and that the assignees took 
subject to this right. 

But there is a limitation to the rule that the assignee 
of a thing in action takes subject to equities. “ After 
notice of an assignment of a chose in action, the debtor 
cannot, by payment or otherwise, do anything to take 
away or diminish the rights of the assignee as they stood 
at the time of the notice ” (k). He cannot, therefore, set 
off against the assignee any claim arising after notice out 
of a contract independent of that in which the assigned 
debt arose, even though the contract was made before 
notice of the assignment (1). If, however, the set-off 
directly arises out of the same contract or transaction as 
the subject-matter of the assignment, the defendant may 
set it up against the assignee even though it did not accrue 
to him until after notice of the assignment (w). 

Any person who takes a negotiable instrument such as a 
bill of exchange, promissory note, or cheque before 
maturity, for value, and without notice of any defect in 
the title of the holder or of previous dishonour, has a 
perfect title to it free from all equities, this constituting 
an exception to the general rule. But it should be remem¬ 
bered that an overdue bill of exchange or promissory note 
is not negotiable, and the transferee of it takes subject to 
all defects affecting it in the transferor’s hands (w). 

(i) (1S8I), 18 Ch. D. 300; followed Ln Jte Jones, Christmas v- 
Jones, 1897, 2 Ch. 190; distinguished In Re Rain, GusUsvton 
Haviland. 1919, 1 Ch. 38. 

{k) Per James, L.J., in Roxburghe v. Cox (1881), 17 Ch. D. 
p. 5^. And see Re Pain, 1919, 1 Ch. 38. 

(I) See Christie, v. Taunton, 1893, 2 Ch. 175, post, p. 528; Rt 
Leite, Ex parte Visconde des Olivaes, 1929, 1 Ch. 221. 

(/m) Government of Newfoundland v. Newfoundland Radway Co. 
(1888), 13 A. O. 199. 

(n) Bills of Exchange Act, 1882, a. 36 (2). 
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Closely connected with assignments of things in action Assiynmeuu 
18 the subject of assignments of property to be acquired of property 
in the future. At common law such assignments were i^oquired m 
void, for no one could assign what he had not got. 

But in equity such assignments, if made for valuable 
consideration, have always been treated as contracts to 
assign; and if the assignor, having received the valuable 
consideration, became possessed of the property, he would 
be compelled to perform his contract, and the beneficial 
interest in the property would pass to the assignee imme¬ 
diately on the property being acquired (o). The le‘>-al 
interest, however, would vast in the assignor, and if he 
transferred it for value to a subsequent purchaser who 
had no notice of the previous assignment, the title of the 
subsequent purchaser would prevail; and in this respect 
the Judicature Act, 1873, has made no difference (p). 

Among other interests, the following have been treated 
as assignable in equity:—the mere expectancy of an heir- 
at-law of succeeding to the estate of his ancestor (g); 
or ot the next of kin of succeeding to the personalty of a 
livmg person (r); the interest which a person might take 
under the will of another then living ( 5 ); freight not yet 
OMod (i); future stock-in-trade to be brought on to 
mortgaged premises (m); and future book debts, though 
not limited to debts to become due in any particular 
^siness (x). But in all these cases the assignment must 
or value, otherwise, even though made by deed, it 
wi be meffectual in equity as well as at law (y), unless the 
assignee, acting under an authority given by the assignor, 
ac ually receives the property, in which case the assignor 
cannot make the assignee refimd it ( 2 ). 


1934, Ch ^07^^ 10 H. L. C. 191; Re Qillott'a Settlement, 

Q- 280; Hallas v. Robinson 

(?) Robson V. Trevor (1723), 2 P. W. 191. 
y) Re Und, 1915, 2 Ch. 345. 

(«) Bennett v. Cooper (1&46), 9 Beav. 252. 
f\ (1»56), 22 Beav. 522. 

/li (1885), 15 Q. B. D. 288. 

; ^ Receiver (1888), 13 A. O. 523. 

ReFl^^l. (1^42). 1 Hare, 404; (1843), 1 P. H. 342; 

IgriTch ^ """ 

(«) Re Boioden, IJulbert v. Bowden, 1936, Ch. 71. 

U 
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Assignments 
to which no 
effect will be 
given: 

(i) Assign¬ 
ments of pay 
and half-pay 
of public 
officers: 


(ii) or of 
alimony. 


(iii) Assign¬ 
ments affected 
by main¬ 
tenance or 
champerty. 


There ai'e certain assignments to whioh, on the ground 
of public policy, no effect will be given in equity. Thus, 
no effectual assignment can be made of the pay or half-pay 
of public officers payable to them for the purpose of 
keeping up the dignity of their office or to ensure a due 
discharge of its duties, e.g., the full or half-pay of an 
officer in the army or in the navy ( 2 ). To be inalienable, 
however, the office must be a public one, and the pay 
must come out of national, and not local, funds, so that 
the salary of a workhouse chaplain payable out of the 
poor rate has been held assignable (a); and retiring pen¬ 
sions, as distinct from half-pay, are alienable unless the 
statute under which they are payable otherwise pro¬ 
vides (h). On similar grounds, alimony granted to a wife 
by the Divorce Court or by the magistrates is not assign¬ 
able; it is granted for the support of the wife, and the 
Court has full power to alter it or take it away (c). 

Agam, equity refuses to give effect to alignments 
which involve or savour of maintenance, t.e., the supply 
of pecuniary assistance to the plaintiff or the defendant in 
an action by a stranger without lawful excuse, or cham- 
perty, f.e., maintenance coupled with an agreement to 
divide the spoil. There is no maintenance, however, 
where the stranger and the party assisted have a common 
interest {d), or where they are near relations (c), or are 
master and servant (/), or where the stranger is actuated 
by motives of charity {g). But, though these are good 
defences to an action for maintenance, they are no excuse 
for champerty {h). Charity may be indiscreet, but it 
must not be mercenary (i). There is, however, nothing 
illegal in a purchase or mortgage of the subject-matter of 


(z) Stone V. Lidderdale (1705). 2 Anst. 533. 

(a) Re Mirame, 1891, 1 Q. B. 594. 

(5) Crowe v. Price (1889), 22 Q. B. D. 429. 

(c) Re Robinson (1884), 27 Ch. D. 160; Paquine v. Snort/. 1909, 
1 K. B. 688; Judicature Act, 1925, ss. 190. 196; Summary Juris¬ 
diction (Married Women) Act, 1895, ss. 5, 7. 

{d) As to what is a “ csommon interest/’ see Bradlaugh v. Newdigate 
(1883), 11 Q. B. D. 1; Alabaster v. Harness. 1895, 1 Q- B. 339; 
Oram v. Butt, 1914, 1 (Th. 98. 

(«) Burke V. Green (1814), 2 Ball. & B. 521. 

(/) Wallis V. Ihike of Portland (1797), 3 Ves. 603. 

(^) Harris v. Briscoe (1886), 17 Q. B. D. 504. 

(A) Hutleg v. Butleg (1873), L. R. 8 Q. B. 112. 

(») Cole V. Booker (1912), 29 T. L. R. 295. 
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a suit per^ente Me (k), except that, under the rule known 
as the rule m Stwpsm v. Lamb (1) a solicitor le absolutely 
mcapacitated from purchasing the interest of his client 
in the subject-matter of a pending action, though tlie 
purchase would be good if effected before the purchaser 
became the vendor’s solicitor (m), and the rule does not 
mvalidate a mortgage for costs (n). There is a great 
dilterence between the assignment of an interest in pro¬ 
perty to which a right to sue is incident and the assi^-n- 
ment of a bare right to sue; the former is valid, the latter 
invalid (o), except where it is made by a trustee in bank- 
ruptcy (p) or by the liquidator of a company (g), both of 
whom have a statutory right to make such an assignment. 


'I- 2 I>e G. & J. 421; Cookell v 

Taylor (1851), 15 Beav. 103, at p. 117. 

(0 C1&57), 7 Ell. A: B|. 84. 

(m) IJavis V. Freethy (1S90), 24 Q. B. D. 519. 

fw) Anderson v. liadclife (1860), 29 L. J. Q. B. 128 

D^aT” 

(v) He Park Oate Waggon Works Co. (1881), 17 Oh. I). 234. 


Ellis 


V. Churchill 




THE PRINCIPLES OF EQCITY. 


CHAPTER V. 

TRUSTS GENERALLY. 

No one has yet succeeded in giving an entirely satis¬ 
factory definition of a trust. Perhaps the best is to be 
found in Underhill’s Law of Trusts, where a trust is 
defined as “ an equitable obligation binding a person (who 
is called a trustee) to deal with property over which he 
has control (which is called the trust property) for the 
benefit of persons (who are called the beneficiaries or 
-cestui'i que trusti^), of whom he may himself be one, and 
any one of whom may enforce the obligation ” {a). But 
even this is not altogether satisfactory, for there are some 
trusts which, though good, are unenforceable, e.g., a gift of 
£100 to A. to be applied in his absolute discretion towards 
the promotion of fox-hunting (6), or for the maintenance 
of a tomb in a churchyard or cemetery, provided it is 
limited to the period allowed by the perpetuity rule (c). 
Moreover, the definition is not wide enough to include 
charitable trusts. 

Difficult, however, though it may be to define a trust, it 
is easy enough to giasp the general idea of it, which is 
that one person in whom property is vested is compelled 
in equity to hold the property for the benefit of another 
or for some purposes other than his own. It is some¬ 
times said that the trustee is the legal, while the cestui 
que trust is the equitable, owner; but this is not accu¬ 
rate, for the interest of the trustee may be, and often 
is, equitable only, as where a beneficiary under a settle¬ 
ment himself makes a settlement of his interest while 
it is still in the hands of the trustees of the former 


(а) 6th cd., p. 3. For other definitions, see Hart’s Digest of the 
Iaw of Trusts, 8. 1. 

(б) Re Thompson, Public Trustee v, Lloud, 1934, Ch. 342. And see 
Re Dean, Cooper-Dean v. Stevens (1889), 41 Ch. D. 552. 

(c) Re Dean, ubi sup. at p. 557. 
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settlement. It is better therefore to say that the trustee 

18 the nominal, while the cestui que trust is the henelicial 
owner of the property. ’ 


This separation of the nominal from the lioiielicial 
ownei-ship may arise (a) by express decJaration of the 
person in whom they are botli vested, as where A. declares 
himself a trustee of Whiteacre for B., or convoys it to 
C. on trust for B.; this is called an express, or hy some 
writers a declared, ti'ust; (b) from the presuniod inten¬ 
tion of the owner of the property, as where he conveys 
it to another to be held on certain trusts which fail, either 
wholly or pai-tly, or uses it for the purchase of oilier 
property which, by his direction, is transferred to « 
strangler; this is called an implied or presumptive trust, 
or when, as in the examples given, the beneficial interest 
oomt^ back to the person who conveyed the property or 
provided the money for its purchase in the name of 
another, a resulting trust; (c) by construction of equity, 
independently of the intention of the owner of the pro¬ 
perty, when it would be an abuse of confidence for him 
to hold the property for his own benefit, as where a trustee 
obtains a renewal in his own name of a lease held by him 
M trustee; this is called a constructive trust. It should 
be noted, however, that the term “constructive trust” is 
sometimes used so as to include the second as well as the 
third of these classes (d). 


of f.i'usts: 

(a) ; 




(o) oouHtruc- 
tivo. 


Trusts may also be divided, according to their end and 
puiqii^, into private and public or charitable. A trust 
IS private if it is for the benefit of an individual or 
class irrespective of any benefit which may be conferred 
thereby on the public at large; it is public or charitable 
II the object thereof is to promote the public welfare, 
though incidentally it may confer a benefit on an 
individual or class. A private trust may be enforced by 

beneficiaries, a public trust by the Attomey- 


Trublr* also 
dividetl into 
private and 
public. 


In the definition of a trust given above, a trust is defined 'fruatH 
as an equitable obligation, i.e., as one which was enforced 

in cqmty. 

• meaning of “ imp Hod or constructive trust” was discussed 

ui He Llanover S. B., 1926, Oh. 626. 
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Tcufit dis- 
tingfuifihed 
from bail- 
mnits, 


»u<l from 
contract. 


only in a Court of Equity. The Comuioii Law Courts 
persistently refused to reoogiiise as actionable any breach 
of trust, diough, in the case of an e.’Lpress trust whioli 
has been undertaken by the trustee, there appears to be 
no reason why a breach of it should not have been treated 
as a breach of contract, remediable by an action for 
damages brought by the person creating the trust. Bail¬ 
ments, no doubt, a deposit of a chattel, may in a 
sense be described as a species of trust, and they were 
recognised by the Courts of Law, but there is this great 
difference between a bailment and a trust, that the general 
property in the case of a trust is in the trustee, whereas 
a bailee has only a special property, the general property 
remaining in the bailor. The result of this difference is 
that an unauthorised sale by a trustee will confer a good 
title upon a bond fide purchaser who acquires the legal 
interest without notice of the trust, whereas such a sale 
by a bailee confers, as a rule, no title as against the 
bailor (e). Whatever the reason may have been, trusts 
were left within the exclusive jurisdiction of the Court 
of Chancery, and developed on lines of their own, differing 
in many ways from Uio lines on which the Law of contract 
developed in the Courts of Common Law. For instance, 
the rule that a person, who is not a party to a contract 
which purports to confer a benefit upon him, cannot enforce 
the contract, has no application to trusts; the beneficiary 
has always been the person to whom equity has given the 
remedy for breach of trust, though he is no party to its 
creation. Again, though equity refuses to enforce an 
agreement to create a trust at the instance of a person who 
has given no consideration, just as common law refuses to 
recognise as a contract an agreement unsupported by con¬ 
sideration, yet the consideration required in the two cases 
is not quite the same, the issue of a prospective marriage 
being treated in equity as within the marriage considera¬ 
tion, although they give no consideration in the common 
law sense. 


Trust dis¬ 
tinguished 
from power 
of appoint¬ 
ment. 


A trust must be distinguished fi*om a mere power of 
appointment. A trust is imperative, a mere power dis¬ 
cretionary. Thus, if £10,000 is given to A. upon trust 

{e) The distinction is well brought out in Maitland’s Etjuity, 
Lecture TV. 
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to divide among a certain class of pereons, A. lias no 
option in the matter, but is bound to carry out the trust, 
and, if be fails to do so, the Court will see tliat tbo pro¬ 
perty is duly divided. If, on the other hand, A. is given 
a mere power to appoint the £10,000 among the members 
of the class, he cannot be compelled to exercise the power, 
and, if he fails to do so, whether from accident or design, 
the members have, in the absence of fraud, no claim to the 
money, which will pass to the persons entitled in default 
of appointment (/). 

It is sometimes, however, rather difficult to determine Power iu tlie 
whether the instrument creates a trust or a mere power of a 
of appointment, for there are powers in the nature of 
trusts, or trusts in the garb or under the disguise of 
powers, and in the case of such so-called powers, 
the failure of the donee of the power to exercise it 
will not prejudice the intended objects, but the Court 
will take upon itself the duties of the donee of the power. 

For example, in Bitrrough v. Philcox {g) a testator gave Example, 
property to his two children for their lives, and declaretl 
that the suiwivor of them should have power to dispose of 
the property by ^vill “ amongst my nephews and nieces, 
either all to one of them, or to as many of them as my 
surviving child shall think proper.” It was held that a 
trust was createil in favour of the testator’s nephews and 
nieces, subject to a power of selection and distribution in 
his suiwiving child, and that, the suiwiving child having 
failed to exercise the power, the property must bo divided 
equally between the objects. “ When there appears,” said 
Lord Cottenham, ” a general intention in favour of a class 
and a particular intention in favour of individuals of a 
class to be selected by another person, and the particular 
intention fails, from that selection not being made, the 
Court will carry into effect the general intention in favour 
of the class.” Wlien equity executes an unexercised trust- 
power, she applies her own maxim, that equality is equity, 
and divides the property equally, although the donee of 
the power might have given unequal shares. 


(/) Brown v. Higgs (1803), 8 Vea. 570. 

(g) (1840), 5 My. & Cr. 72. And see Salushury v. Denton (1857), 
3 K. & J. 629. 
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In detei-mining whether a power is a mere power or a 
power in the nature of a trust, the first thing to consider 
18 whetlier there is a gift over in default of appointment 
If there is, it is a mere power (/i); if there is not, it will 
probably be a trust power (i), though not necessarily so 
the absence of a gift over not being conclusive (i)’ 
The question is whether the donor has shown an intention 
that in any event the property shall go to the objects 

of the power. If so, it is a trust-power; if not, a mere 
power of appointment. 


ih) See e.g.. Re Mills, 1930, 1 Ch. r).)4. 

(t) Re Llewellyn's Settlement, 1921, 2 Ch. 281. 

(;•) Re Weekes' Settlement, 1897. 1 Ch. 289; ‘ue Combe, 1925 Ob 210 
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(A) The creeUion of a trust. 

Before the Statute of Uses (a) a trust of any property 
might have been created by a conveyance or assignment 
of the property to A. to the use of, or in trust for, B., 

A. becoming tliereby the legal owiier of the property, but 
being compelled in Chancery to account for the profits to 

B. And, inasmuch as the Statute of Uses has been 
repealed by the Law of Property Act, 1925, a trust of 
any property may now be created in the same manner as 
before the Statute of Uses, subject to what is said 
below (6) as to the method of settling land. But the 
repeal of the Statute of Uses does not affect its operation 
in regard to dealings which took effect before 1926 (c), 
and it is therefore necessary to consider its effect. 

In cases to which the Statute of Uses applied, a convey¬ 
ance to A. to the use of or in trust for B. did not create 
a trust, for the statute deprived A. of any interest in 
the property, and converted B.’s equitable interest into 
the legal estate, by enacting that, where any person was 
seised to the use, confidence or trust of any other person 
or of any corporation, the person or corporation having 
such use, confidence or trust in fee simple, fee tail, for 
term of life or for years, or otherwise, should be deemed 
in lawful seisin and possession of the land for the same 
estate as he or they had in the use, trust or confidence. 

Ihe object of the statute was to abolish uses and trusts, 
and to ensure that the leg<al owner of land should always 
be also the beneficial owner. But it failed to put an eoid 


ilow uu 
expre.'^s ti u!«t 
was creiitC'd 
b(‘f()re tlie 

Statutt* of 

Usea. 


Provision of 
tlie statute. 


Why the 
statute failed 
to abolish 
trusts: 


(fl) (1535), 27 Hen. VIll. c. 10. 

(6) Post, p. 76. 

(c) Law of Property Act. 1925, a. 1 (10). 
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(i.) It only 
applied to 
freeholds; 


(ii.) It did 
not apply to 
active uses; 


(iii.) Statute 
did not 
execute a use 
upon a use. 


to trusts for three reasons:—In the first place, the Statute 
of Uses only applied where one person was seised of land 
to the use of another, and therefore did not afTect personal 
chattels, or leaseholds or copyholds, of which there could 
be no seisin in the technical sense; it was, in fact, confined 
to freehold lands. In the second place, it did not apply 
where the person to whom freeholds were conveyed had 
some active duty to perfonn, as where the land was 
conveyed to A. to the use that he should collect the rents 
and pay them to B., or upon trust to sell and pay the 
proceeds to B. Here the legal estate was in A. in order 
that he might carry out the duty imposed upon him. 
But the statute applied if the use or trust was purely 
passive, as where the land was conveyed to A. upon trust 
to permit B. to receive the rents; here A. took no estate, 
since he had no active duty to perform {d). In the third 
place, it was held by the common law judges in TyrreVs 
case (e), that there could not be a use upon a use, so that 
if freehold land was conveyed to A. to the use of B. 
to the use of C., the only use recognised at law wiis 
the use in favour of B.; B. was the legal owner by 
virtue of the statute, and C. took nothing. This gave the 
Court of Chancery the opportunity of interfering once 
more, and eventually (/) the use in favour of C. was 
enforced in equity in the same wav as the first use had 
been enforced before the passing of the statute. In 
spite of the statute, therefore, it was possible to sever 
the legal and equitable interests in freehold property, and 
create a trust, by limiting a use upon a use or a trust 
following after a use, the second use being, for dis¬ 
tinction’s sake, commonly called a trust. It was not 
necessary, however, that there should be three persons 
named; it was sufficient, and the usual practice, to 
convey the property unto and to the use of A. (the trustee) 
in trust for B. (the beneficiary). In such a limitation 
the use in favour of A. was not executed by the statute, 
for the statute had no application where a person was 
seised to his own use, but only where he was seised to the 


{d) See Baker v. White (1875). L. R. 20 Eq. 166; Van Oruttf» 
V. Foxwell. 1897, A. C. 658. 

(e) (1557), Dyer’s Reports, 155a. 

(/) About 100 years after Tyrrel's case. Soo Cheshire's Modem 
Real Property, 4th ed., p. 55. 
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■use of another; the presence of the use, however, in favour 
of A. was effectual to make the trust in favour of B. a 
trust following after a use, and to prevent it from being 
executed, or turned into the legal estate, by the statute. 

Now that the Statute of Uses is repealed, a conveyance 
•of freehold land to A. in fee simple to the use of, or in 
trust for, B. in fee simple would vest the legal estate in 
A., and B.’s interest would be equitable only. Such a 
•conveyance, however, is rarely met with, for in most cases 
m which a trust is created there is not one benelicial owner 
absolutely entitled, but the property is settled so as to be 
enjoyed by persons in succession. When land, whether 
freehold or leasehold, is being settled, unless the land is 
being conveyed to trustees on an immediate trust for sale, 
it is important to bear in mind the provisions of the 
Settled Land Act^ 1925 {g). If it is desired to settle 
the land so that it shall be enjoyed by B. during his life 
and shall pass on his death to C. in fee simple, the land 
is not now conveyed to A. in trust for B. for life, with 
remainder to C. in fee simple; under such a conveyance 
the legal estate would not pass, but would remain in the 
settlor. The only method of making a settlement of a 
legal estate in land inter vivos is by means of a vesting 
deed and a trust instrument. By the vesting deed the 
land is conveyed to the tenant for life (^) to hold upon 
the trusts which are declared in the trust instrument. In 
the example given, the legal estate would be vested in B., 
provided that he were of full age, and he would hold the 
laud on trust for himself for life, with remainder to C. 
in fee simple. Where such a settlement is made by will, 
the will is the trust instrument, and the place of the 
vesting deed is taken by a vesting assent given by the 
testator’s personal representatives, whereby they vest the 
legal estate in fee simple in B., the tenant for life. 

Before the Statute of Frauds, a trust of any property 
might have been created by word of mouth, but by ss. 7 
and 8 of that statute writing was made necessary for the 
proof of an express trust of land, whether freehold, or 

{g) See ss. 4 to 6. 

(A) If there is no tenant for life of full age, the land will be vested 
•in the statutory owner, i.e., usually the trustees of the settlement. 
(Settled Land Act, 1925. ss. 4, 117 (1) (xxvi).) 
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copyhold (i), or leasehold (k). These sections have been 
repealed and replaced by s. 53 of the Law of Property 
Act, 1925, which provides that “ a declaration of trust 
respecting any land or any interest therein must be mani¬ 
fested and proved by some writing signed by some person 
who is able to declare such trust or by his will.” Neither 
Act, however, affects the creation or operation of resulting, 
implied or constructive trusts, nor do the Acta affect a 
trust of personal chattels, which may still be declared by 
word of mouth (1), unless it is intended to operate only 
on the death of the owner of the chattel, in which case 
it must be declared in his will. 


It should be noticed that neither the Statute of Frauds 
nor the Act of 1925 requires the trust to be declared by 
writing in the first instance; it is sufficient if it can be 
proved by some wTiting signed by the proper party, and 
the date of the writing is immaterial so long as it is in 
existence when an action is brought to enforce the 
trust (w). The statutes, in fact, lay down a rule of evi¬ 
dence, and are, therefore, applicable even where the trust 
relates to land in a foreign country (w). To create a trust 
the declaration must amount to a present irrevocable 
declaration of trust (o), and the waiting must contain all 
the terms of the trust (p), and, where a trust is being 
declared of land already held in trust, the writing must 
be signed by the beneficial owner, not by the trustee in 
whom the legal estate is vested (q). 

The Statute of Frauds also, by a. 9, required writing 
for an assignment by a beneficiary of his interest in trust 
property, and this provision, too, is replaced by a. 53 of 
the Law of Property Act, 1925, which enacts that “a 
disposition of an equitable interest or trust subsisting at 
the time of the disposition must be in writing signed by 

(i) Withers v. Withers (1752), Amb. 151. 

(/;) Forster v. Hale (1798), 3 Ves. 696. 

(/) Benbow v. Townsend (1833), 1 My. ic K. 506. 

(m) Forster v. Hale, supra; Bandall v. Morgan (1806), 12 Ves. 74. 

(w) Rochefoucauld v. Boustead, 1897, 1 Ch. 196, at p. 207. Cp. 
Leroux v. Brown (1852), 12 C. B. 801. 

(o) Re Cozens, Green v. Brisley, 1913, 2 Ch. 478. 

(p) Smith V. Matthews (1861), 3 De G. F. A J. 139. 

( 7 ) Tierney v. Wood (1854), 19 Beav. 330; Kronheim v. Johnson 
(1877), 7 Ch. D. 60. And see Bye v. Bye (1884), 13 Q. B. D. U7. 
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the person disposing of the same, or by his agent thereunto 
lawfully authorised in writing or by will.” This pro¬ 
vision is not confined to trusts of land, but applies to all 
property, and, it will be noticed, does not merely create 
a rule of evidence, but requires the disposition to he in 
writing. 

Where a trust is intended to taJce effect only on the 
doath of the owner of the property, and to be revocable 
until then, it must be created by a will or codicil duly 
executed by the owner in accordance withs. 9 of the Wills 
Act, 1837, and it is immaterial in this case what the 
property may be, the statute applying to personal chattels 
as well as to land. 

These statutory provisions were intended to prevent 
fraud, and the Court has not allowed them to be 
used as “an engine of fraud.” It is a fraud for a 
person to whom land is conveyed as a trustee, and 
who knows it was so conveyed, to deny the trust and 
claim the land as his own. Therefore, a person claiming 
land conveyed to another may prove by parol evidence 
that it was so conveyed on trust for the claimant, and 
may obtain a declaration that the grantee is a trustee for 
him (r). 

It is on this ground that secret trusts are enforced. If 
a testator makes a gift of property to A. without slating 
in the will that he is to hold it on trust, and, either before 
or after making his will, teUs A. that he wishes him to 
hold the property on trust for B., and A. either expressly 
promises, or by silence implies, that he will do so, A. will 
be compelled to carry out the trust, for he has induced the 
testator to leave him the property; if A. had not accepted 
the trust, the testator would not have made the gift to him, 
or, if it was already made, would have revoked it (s). 
No doubt it would be sufficient to prevent fraud in such 
a case to compel A. to hold on trust for the persons who 
would have taken the property if there had been no gift 

(r) Rochefoucauld v. Boustead, 1897, 1 Ch. 196, ovorruUng Bart¬ 
lett V. PiokeregiU (1759). 1 Edea, 615. 

(») Jonte V. Badley (1868), L. R. 3 Ch. 362; Re Maddock, Llewellyn 
V. Washington, 1902, 2 Ch. 220; Re Falkiner, 1924, 1 Ch. 88. 
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to A. in the will. But the Court has not been content 
merely to prevent A. from profiting by his fraud; it has 
gone further, and compelled A. to hold upon trust for 

B. (t). 

The secret trust, however, is not enforced unless the legatee 
or devisee has expressly or impliedly accepted it. If the gift 
to him is, on the face of the will, a beneficial one, and he 
only hears of the intended trust after the testator's death,. 
e.g.y by findin g an unexecuted document setting forth the 
trust, he is entitled to keep the property for himself. The 
trust is not contained in any will or codicil, and it would 
be no fraud on his part to set up the Wills Act as a bar 
to the enforcement of the trust. Moreover, the trust must 
be a definite one; it is not sufficient for the legatee or 
devisee to know that he is to hold upon trust; he must 
also know in the testator’s lifetime for whom or for what 
purpose he is to hold the property, and must accept that 
particular trust; if he agrees to hold upon some trust to 
be afterwards declared to him by the testator, and only 
discovers the nature of the trust after the testator’s death, 
he will be a trustee for the residuary legatee or devisee, 
or, if the gift to him is a gift of residue, for the persons 
entitled under an intestacy. To enforce the trust in such 
circumstances would enable a testator in effect to alter his 
will from time to time by means of an unexecuted codicil (w). 
Finally, the trust must not be illegal; if it is, there will be a 
resulting trust in the same way as when it is indefinite. 

Where the property is given by the will to two legatees 
or devisees, and one only of them accepts a secret trust, 
sometimes the other is, and sometimes he is not, bound 
by the trust. The authorities on the point were reviewed 
by Farwell, J., in Re Steady Witham v. Andrew {v)r 
and they establish the following points:—(1) If A' 
induces B. either to make, or to leave unrevoked, a ^vill 
leaving property to A. and C. as tenants in common, by 
expressly promising, or tacitly consenting, that he and C. 


(0 McCormick v. Grogan (1869), 4 H. L. 82. , 

(u) Rc Boyes, Boyes v. Carritt (1884), 26 Ch. D. 631; Re Haurkesley^ 
Trusts, 1934, Ch. 384. 

(v) 1900, 1 Ch. 237. at p. 241. 
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will carry out the testator’s wishes, and C. knows nothing 
of tJie matter until after B.’s death, A. is bound, hut C. 
is not bound, for to hold othenvise would enablo one bene¬ 
ficiary to deprive the rest of their benefits by setting up 
a secret trust. (2) If the gift is to A. and C. as Joint 
tenants, and A.’s promise is made before the will, the 
trust binds both A. and C., on the ground that no pci-son 
oan claim an interest under a fraud committed by another; 
but (3) if A.’s promise is made after tlic execution of the 
will, A. is bound, but not 0., on the ground that the gift 
is not tainted with any fraud in procuring the execution 
of the will. It is difficult to see any difference between a 
gift made on tlio faith of an antecedent promise and a 
gift left unrovoked on the faith of a subsequent promise 
to carry out the testator’s -wishes, but the cases establish 
such a difference. 


Where property is given by will to A. with an express 
direction in the will itself that he is to hold upon trust, but 
the particular trust is not disclosed in any testamentary 
document, there is no chance of his committing a fraud by 
claiming the property for hunself. Nevertheless, it is now 
established that if the particular trust on which he is to 
hold the property is communicated to him before or at the 
time when the will is made and the will states that it has 
been so communicated, he must carry it out (w). In 
this case, however—u n l i ke the case where the will makes 
no inention of any trust at all—the trust cannot be com¬ 
municated after the will is made; the testator cannot 
reserve to himself a power of making future unwitnessed 
dispositions by merely naming a trustee and leaving the 
purposes of the trust to be supplied afterwards (x). If the 
purposes are not communicated before or at the time of 
the making of the will, the beneficial interest in the property 
will belong to the residuary legatee or devisee, or, if it is a 
residuary gift, to the persons entitled on an intestacy. 


In Re Gardner's Will Trusts (y), where a will gave propert 
to A. to be disposed of as already directed, it was held tha 


Blachoell v. Blackwell, 1929, A. C. 318. And see 
Ue Wultarni, Williams v. Parochial Church Council of the Pariah of All 
Souls, Hastings, 1933, Ch. 244. 

{X) Re Blackwell, ubi sup. at p. 339; Re Keen, 1937, Ch. 236. 

(y) (1936).3 AnE. R. 938. 
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a memorandum drawn up by A. after the testator’s death 
was not admissible in evidence after A.’s death to prove 
the terms of the trust, for the memorandum was not against 

A. ’s pecuniary or proprietary interest. But such a memo¬ 
randum would seem to be admissible now by virtue of 
s. 1 of the Evidence Act, 1938. 

The principle on which a secret trust is enforced apphes 
also where the owner of property has refrained from 
disposing of it by will, relying on the promise of A., who 
takes the property on an intestacy, to dispose of it in 
favour of B. (y). Here, too, A. holds on trust for B., or for 

B. ’s representatives if B. has died before the owner of the 
property (z). 

It was laid down by Lord Langdale (a) that for the 
creation of a trust three tilings are necessary:—(1) The 
words must be so used that on the whole they ought to be 
construed as imperative; (2) the subject-matter of the 
trust must be certain; (3) the objects or peraons intended 
to have the benefit of the trust must be certain. These 
are called ‘‘ the three certaintiefi.” 

(1) No particular form of expression is neoessary for 
the creation of a trust, if, on the whole, it can be gathered 
that a trust was intended. Trusts may be constituted by 
precatory words, as where a person gives property to 
another and accompanies the gift with words of wish, 
hope, desire or entreaty, that the donee will dispose of the 
property in some particular way. Such cases cMefly arise 
under wills, and it is often very difficult to determine 
whether the testator intended an absolute gift, leaving it 
in the discretion of the donee to comply -with his wishes 
or not, or whether he intended that the donee should be a 
trustee of the property, and, as such, bound to dispose of 
it in accordance with the wish or desire expressed. The 
answer to this question must be sought from an examina¬ 
tion of the whole of the instrument, and though at one 
time the Court of Chancery was very ready to infer a trust 
from the use of precatory words, the current of decisions 


(y) Re Oardjier^ 1920, 2 Ch. 623. 

(z) Re Gardner, 1923, 2 Ch. 230. 

(a) Knight ▼. Knight (1S40), 3 Beav. 148. 
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has now changed, and the strong tendency in modern times 
has been against construing precatory words as creating 
a trust, and undoubtedly many of the older cases would 
not now be followed. 


The leading modern case on the subject is Re Adams 
oJid the Remington Vestry (6), where a testator gave all 
his real and personal estate to the absolute use of his wife, 
her heirs, executors, administrators and assigns, in full 
confidence that she would do what was right as to the 
disposal thereof between his children, and the Court of 
Appeal held that the wife took the property beneficially. 
SincG tha.t ddcision there have been very few cases (c) in 
which precatory words have been held to create a ti'ust, 
though there have been many in which the Court has 
negatived a trust (d). Thus, in Re Conolly (e), whore 
a testator gave “to my sisters, Anne and Louisa, equally 
the rest of my stocks and shares,” adding, “I specially 
d^ire that the sums herewith bequeathed be specifically 
left by the legatees to such charitable institutions of a 
distinct and undoubted Protestant nature as my sisters 
may select, and in suoh proportions as they may deter¬ 
mine, the sistera were held to be beneficially entitled. 
Agam, in Re Hill (/), where a testator gave the residue 
or his jiersonal estate to his five named brothers and 
sisters for the benefit of themselves and their respective 
amines. Eve, J., held that it was a gift to the legatees 
absolutely, and not as trustees for their children. 


It is impossible to reconcile all the cases on the subject, 
but the principle is clear. “You must,” said Lindley, 
L.J., m Re Hamilton (p), “ take the will which you have 
0 construe and see what it means, and if you come to the 
conclusion that no trust was intended, you say so, although 


(6) (mi), 27 Oh. D. 394. 

Hurley, 1910, 1 Oh. 215; Re Jevons, J evens 
Pu6hc Trustee (1911), 56 S. J. 72. 

IRQ^ 0 ^ 99 les (1888), 39 Oh. D. 253; Re HamUto 

o n Williams, 1897, 2 Oh. 12; Hill v. im. 18£ 

1 Oh. 549. 

lift, Ch. 219. Seo also Dobie v. Edwards (1912), 80 L. J. 

ro 1935, W. N. 151. 

597 ’ following Lambe v. Eame$ (1871), Ls- li. 6 C 

(. 9 ) 1895, 2 Oh. at p. 373. 

S. y 
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previous judges have said the contrary on some wills more 
or lees similar to the one which you have to construe.” 
And the whole of the instrument must be considered. A 
gift which is stated at first to be “ absolute ” may be 
modified by subsequent words (A). 

(2) There can be no trust unless the property to which 
it is to attach is certain. Thus, in Curtis v. Rippon (i) 
the testator, after appointing his wife guardian of his 
children, gave all his property to her, “trusting that she 
would, in fear of God, and in love to the children com¬ 
mitted to her care, make such use of it as should bo for 
her own and their spiritual and temporal good, remem¬ 
bering always, according to circumstances, the Church of 
God and the poor.” It was hold that the wife was abso¬ 
lutely entitled to the property, there being no ascertained 
part of it provided for the children or for the Church or 
for the poor. For the same reason, if a testator gives 
property to A. and directs that so much of it as may not 
be required by A., or may be possessed by A. at A.’s 
death, shall go over to B., B. will take nothing (k). 

(3) If the objects are uncertain the trust will fail. 
This may be illustrated by the case of Re BoyeSy Boyes v. 
Carritt (?), in which a solicitor agreed to hold a legacy 
for the benefit of a person whose name was to be disclosed 
to him subsequently. The testator did not communicate 
the name in his lifetime, but after his death a letter was 
discovered among the testator’s papers mentioning the name 
of the intended beneficiary. It was held that the trust 
failed, and the legacy fell into the residue. It seems, however, 
that the trust would have been effective if the letter had 
been given to the solicitor in the testator’s lifetime, although 
in a sealed envelope marked “ Not to be opened imtil after 
my death ” (m). 

In connection with the three certainties, it should be 
noted that, where the first is absent, the person in posses- 

(^) Comiskey v. Bowring-Hanbury, 1905, A. C. 84. , 

(t) (1820), 5 Mad. 434. And see Buggins v. Yates (1724), 9 Mod. 
122 . 

(k) PamaU v. Pamall (1878), 9 Ch. D. 96; Mussoorie Bank v. 

(1882), 7 App. Cas. at p. 331; Re Jones, Richards v. Jones, 1898,1 Ch. 43o- 

(l) (1884), 26 Ch. D. 531. See ante, p. 78. 

(m) Re Keen, 1937, Ch. at p. 242. 
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sion of the legal estate takes beneficially, for no trust was 
intended, as he does also in the absence of the second 
certainty, for, though a trust was intended, it fails owing 
to there being no definite property to which it can attach; 
while, in the absence of the third certainty, the person in 
possession of the legal estate cannot take for his own 
benefit, but holds as a trustee for the settlor, or, if the 
settlor is dead, as he generally will be, for the person 
entitled to his property under his will or intestacy. “ Once 
estabhsh that a trust [of definite property] was intended, 
and the legatee cannot take beneficially ” (m). 


(B) Executed atid executory trusts. 

Although the objects of a trust must be certain, it is Executed 
not essential that the instrument creating the trust should oxocutory 
mark out precisely the interests which the objects are to 
take in the trust property; that may be left to be done 
by a formal settlement to be prepared afterwards. For 
instance, on the marriage of A. and B. it may be agreed 
between them that certain property shall be settled on 
t^st for them and their children. Or a testator may 
^rect his executors to lay out a certain sum of money 
in the purchase of land and to settle it on X. and his 
children. In these cases, although a valid trust is created, 
a further instrument is necessary to carry into effect the 
general intention expressed in the first instrument, and 
the trust is said to be executory. On the other hand, a 
trust is said to be executed when no further instrument is 
necessary, but the trust is finally declared in the first 
instance, as where the trust funds are vested in trustees 
on trust for A. for life, and after his death for B. absolutely. 


The expressions “ executed ” and “ executory ” are often Te8t to dutei-- 
misunderstood. In this connection they refer to the wtiich 
creation of the trust, not to the carrying out of it. In a ^ 
sense every trust is executory until it is over. The test 
for determining whether it is executed or executory is, 
according to Lord St. Leonards (n), to ask whether the 


(m) Per Lord Truro, In Brigge v. Penny (1$61), 3 Mac. & G. 640. 
W,f 9 «rton y. Brownlow (1S53), 4 H. L. Ca. 210. And seo 
naekville-WeH v. Viscount Holmesdale (1870), L. R. 4 H. L. 543. 
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settlor has been his own conveyancer, or whether he has 
left it to the Court to make out from general expressions 
what his intention is. 


importance of the distinction Ues in the fact that 

fallows the m the case of an executed trust equity follows the law, or, 

I«<v. in other words, puts the same construction on the words 

of limitation of the equitable interest as a Court of Law 

would put on the same words if the limitation were of a 

legal estate. Therefore, if by an instrument which came 

into operation before the 1 st January, 1926 (o), land 

was vested in trustees in fee simple in trust for A. for 

life, with remainder in trust for the heirs of the body of 

A., A. took an equitable estate tail by virtue of the rule 
in Shelley's case (^). 


the other hand, in the case of an executory trust, 

eqiiity follows always construe with legal strictness the 

theintfiitioii technical expressions in the document declaring the trust, 

but will mould the trusts according to the intention of 

the setUor, if such intention can be ascertained ( 5 ). “ In 

oon^ruing the words creating an executory trust, a Court 

01 Jtquity exercises a large authority in subordinating 

the l^guage In the intent” (r). If, however, no such 

intention can be collected from the instrument itself or 

from the nature of the case, the Court is bound to construe 

the t^hnical words in strict accordance with their legal 
meaning. 


DificieinMJ 
between exe¬ 
cutory triu>t9 
in iiiurriage 
articles and 
in wills. 


Executory trusta are found mostly, though not exclu¬ 
sively, m marriage articles and wills. The trusts in the 
foiroer are always executory; in the latter they may be 
either executed or executory. Whatever the instrument 
may be in wluch the executory trust appears, it is con- 
strued according to the settlor’s intention, but there is 


in^^umenta commg into operation on or after that 

It 1925 ‘’y 

(p) Jervoise y. of No^humberland (1S20), 1 J. k W. 559; 

Pa^llon y. Voice (1725). 2 P. W. 471. As to the necessity fo^ 
worda of limitation, eee ante, p, 29. ^ 

(g) Qlenorchy v. Bosvilte 0733), Ca. t. Talb 3 
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this great difference between marriage articles and wills, 
that, in the case of marriage article>s, the intention of 
the settlor (to provide for the issue of the marriage) is 
apparent from the nature of the instrument itself, wheroiis, 
in the case of wille, the intention can only be gathorod 
from the words used by the testator. Therelbie the rule 
in Shelley's case has never been applied to marriage 
aaticles, though it does apply to executory trusts con¬ 
tained in wills of testators who died before 192G, unless 
its application would clearly defeat the testators 
intention. For instance, if by marriage articles signed 
in 1925 it was agreed that realty should be settled on the 
husband for life, and then on the heirs of his body, the 
rule in Shelley's case would not have been applied so as lo Rule m 
give the husband an estate tail, for, if this had been done, 
he could immediately have barred the entail, alienated the 
property, and thereby defeated the provision intended for artirlos; 
the issue. The property would have been settled on the 
husband for life only, with remainder to his eldest and 
other sons successively in tail as purchasere in the usual 
way («). But if a testator who died in 1925 devised realty but ;ipi»)ieil to 
to trustees, in trust to settle it on A. for life, and after liis 
decease on the heirs of his body, the rule of law prevailed, u,)|os.^ oou- ’ 
and A. took an estate tail, uiiless on the face of the will tn^ry intmi- 
an intention was shown that the issue of A. were to take as 
purchasei-s (i), e.p., by the testator directing the settle¬ 
ment to be made on the beneficiai-y’s marriage (m), or that 
the settlement should be made “ as counsel shall 
advise " (x). 


{€) Completely and incompletely constituted trusts. 

The question whether a trust is executed or executory Compleieiy 
can only arise if there is an enforceable trust; granted that a 
trust has been created, how is it to be construed? We tii^cmniTs.'' 
come now to the question whether there is an enforceable 
trust at all, and in this connection a distinction has been 
drawn between completely and incompletely constituted 


(*) Re Spicer (1901), &4 L. T. 195. 

(O Trevor v. Trevor (1720), 1 P. W. 622. 

(u) Sxoeetapple v. Bindon (1706), 2 Vern. 506. 

(ar) Bastard v. Proby (1788), 2 (3ox, 6. See aUo Papillon v. Voice 
(1728;, 2 P. W. 471; Leonard v. Sussex (1705), 2 Vern. 526; 
Thompson v. Fisher (1870), L. R. 10 Eq. 207. 
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trusts. A trust is said to be completely constituted when 
the trust property has been vested in trustees for the 
benefit of the beneficiaries; until that has been done the 
trust is incompletely constituted, or in fieri, as it is some¬ 
times called. This distinction is by no means the same 
as that between executed and executory trusts. A 
completely constituted trust is not necessarily an executed 
trust, nor is an executory trust the same as an incompletely 
constituted trust. For instance, if a testator bequeaths 
£10,000 to A. and B, upon trust to lay it out in the purchase 
of land and to settle the land on A* and his children, the 
trust is executory, for the testator has not “ been his own 
conveyancer, but it is nevertheless completely constituted, 
for the trust property is vested in trustees on trust for A. 
and his children. 


liicoiupletely 
constituted 
trusts not 
euforcetl in 
favour of 
volunteers, 


though 
enforced 
if complete. 


The question whether a trust is completely constituted or 
not is of the utmost importance where no valuable con¬ 
sideration is given for its creation. If value is given, it is 
immaterial whether the trust is completely constituted or 
not, for, as equity looks on that as done which has been 
agreed to be done, an imperfect conveyance for value will 
be treated as a contract to convey, and the Court w ill see 
that it is perfected. But there is no equity to perfect an 
imperfect voluntary trust. As was said by Lord Eldon 
in Ellison v. Ellisonfiy): If you want the assistance 

of the Court to constitute you a oestui que trust, and the 
instrument is voluntary, you shall not have that assist¬ 
ance, adding, however, that if there is a oomplete trans¬ 
fer of the property, although it is voluntary, yet the legal 
conveyance being effectually made, the equitable interest 
will bo enforced by the Court {z ). This is well illustrated 

V. Jefferys (<j), where a father by voluntary 
deed conveyed certain freeholds and covenanted to sur¬ 
render certain copyholds to trustees in trust for his 
daughters, and afterwards devised the same freeholds and 
copyholds to his widow, and died without having sur¬ 
rendered the copyholds in pursuance of his covenant. The 


(y) (1802), 6 Ves. 656. 

(z) See also Paul v. Paul (1882), 20 Ch. D. 742- 
V. Bowden, 1936, Ch. 71. 

(o) (1841), Cr. & Ph. 138. 


Re Bowden, Hulbert 
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daughters, after his death, claimed to have the trusts of 
the deed canned into effect, and to compel the widow to 
surrender the copyholds to which she had been admitted 
The Court enforced the trusts as to the freeholds, as they 
had been duly conveyed to the trustees, but refused to 
order the widow to surrender the copyholds, as the deed 
did not operate to vest them in the trustees, and, the 
father s covenant being voluntary, the daughters had no 
equity to compel the widow to pait with the legal interest 
which she had properly acquired. At common law the 
trustees of the deed could have claimed damages against 
the father’s executors for breach of his covenant to surrender, 
the absence of consideration being immaterial at law where 
a contract is under seal; but equity will not grant specific 
performance of a voluntary contract, even thougli it is 
contained in a deed, and will even direct the trustees not 
to sue for damages for breach of the covenant (6). 

There are two ^vay3 in which a trust may be com- Trust may be 
pietely constituted. The settlor may either convey the completely 
property to trustees or declare himself to be a trustee of by 

It. If the conveyance upon trust for the beneficiary has ance^or*''' 
been actually and effectually made, equity will enforce the (b) declaration 
trust, even in favour of a volunteer; and the rule is the 
same where the settlor simply declares himself a trustee 
ot the property in favour of the beneficiary. 

Where the settlor is both legal and equitable owner (a)Trustcou. 
or trie property, and is intending to constitute the stituted bv 
trust by conveyance, the conveyance to the trustees must ^^“'^eyanJe. 
bo effectual to pass the legal interest, and, if any act d-) Where 
rmains to be done by the settlor to make the conveyance feglund 
e ectual, the trust is not completely constituted unless the equitable 
instrument contains a declaration of trust (c). And the 
same rule applies where the intention is, not to create a 
trust but to make a toect gift to the donee. The gift will 
ai anything remains to be done by the donor to divest 
mmself of the legal interest. Thus, freehold property 
must be conveyed by deed of grant, leaseholds by deed of 


Settlement (1938), 55 T. L. R. 332. 

86ttlem«nf intended to create a 

it doea not ^ estate because 

192‘> I requirements of the Settled Land Act, 

and li ^ ^ trust instrument, and the trustees may. 

/ **o fo'' ‘‘f®- ®^®®“‘® the proper 

vesting deed (s. 9; see ante, p. 75). 
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{ii.) \Miere 
settlor ie 
equitable 
owner only. 


assignment, personal chattels capable of passing by 
delivery either by deed or by delivery (d\ and registered 
shares by the proper form of transfer. Accordingly, in 
Antrobus v. Smith (e), where the owner of shares in a 
compan} indorsed on the share certificate a memorandum 
to the effect that he assigned it to his daughter, it was held 
that the gift failed, as the attempted assignment passed 
no legal interest, and it was not a declaration of trust. 
And the same result was arrived at in Richards v. Del- 
bridge {f)i where the intending donor indorsed and signed 
on a lease the following note not under seal: “ This deed, 
and all thereto belonging, I give to E. B. Richards from 
this time forth, with all the stock-in-trade.” 


Where the settlor (or donor, in the case of a direct gift) 
has only the equitable interest in the property, as 
where the legal estate is vested in trustees for him, it is 
not necessary that he should, even if he can, procure 
a conveyance of the legal interest; it is sufficient 
for him to assign his equitable interest, or to direct the 
trustees to hold that interest for the benefit of the donee (g). 
Thus, in Gilhertv. Overton (A), A., who was holding land under 
an agreement for a lea^e, by deed assigned the agreement 
to trustees upon certain trusts. Afterwards a lease was 
granted to him in accordance "with the agreement. It was 
held that the trust was perfect. Again, 'in Eekemch v. 
Manning (i), certain shares were vested in trustees upon 
trust for A. for life, and then for B. B. by deed assigned 
her equitable reversionary interest in the shares to the 
trustees of her marriage settlement. This was held to 
create a perfect trust. In these two cases it will be noticed 
that a deed was used, but a deed is not necessary for the 
assignment of an equitable interest in property, whether 
it be realty or personalty, though writing is essential, 
whatever the property may be {j). 


id) Cochrane v. Moore (1890), 25 Q. B. B. 57 
(e) (1806), 12 Ves. 39. 

(/) (1874), L. R. 18 Eq. 11. And see Re WiUiame, WiUionis v. 
Ball. 1917. 1 Ch. 1; Re Swinburne, 1926, Qi. 38 

ig) Re Chrimes, 1917, 1 Ch, 30; TimpsorCe Exore. v. Yerbury, 1936, 
1 K. B. at p. 664. (1864), 2 H. & M. 110. 

(*) (1861), 1 De G. M. & G. 176. 

(j) SUtute of Frauds, e. 9; Law of Property Act, 1925, a. 53; 
antCt p. 76. 
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The second method of completely constituting a trust is 
for the settlor to declare himself to be a trustee of the 
property for the cestui que imst, and this he may do 
whether his interest is legal or equitable. Such a declara¬ 
tion must be evidenced by writing signed by him if it 
relates to land, but may be made by word of mouth, or 
may be inferred from conduct, if it relates only to personal 
chattels (/c). It need not be a formal declaration; the 
settlor “need not use the words, ‘I declare myself a 
trustee,’ but he must do something which is equivalent 
to it, and use expressions which have that meaning, for 
however anxious the Court may be to carry out a man’s 
intentions, it is not at liberty to construe words otherwise 
than according to their proper meaning’’(/). If the 
settlor or donor has attempted to constitute the trust or 
make the gift by transfer of the property to trustees or 
to the donee, and the transfer is ineffectual, and there 
is no express declaration of trust, the Court will not 
treat the attempted transfer as being such a declaration, 
for the two things are very different. By attempting to 
transfer the property the settlor or donor has shown an 
intention to divest himself of it, not to hold it himself 
as trustee (w). 

There is, however, one case in which an attempted 
voluntary transfer of property, though imperfect, will be 
effectual, and that is where the donor appoints the donee 
his executor or one of his executors, for the vesting of the 
property in the donee as executor completes his title at 
law, and the testator's intention to give him the beneficial 
interest overrides the equity of the beneficiaries under 
the will (n). For this doctrine to apply, however, the 
donor must have shown an intention to make a present gift 
of definite property, not, e.g.^ an indefinite sum of money, 
and this intention must continue until his death; a mere 
promise to give in the future is not sufficient (o). It is not 
confined to executors, but is applicable also where the 

{k) See ante, p. 76. 

Jessel, M.R., in Richards v. Delbridge (1874), L. R. 

18 Eq. 11. 

(m) Ibid. And see Mxlroy v. Lord (1862), 4 De G. F. & J. 264. 

(n) Strong v. Bird (1874), L. R. 18 316; Re Stewart, 1908, 

2 Cli. 251. See also Carter v. JIungerford, 1917, 1 Oh. 260. 

(o) Re Innes. 1910, 1 Ch. 188. 


(b) TriKst con¬ 
stituted by 
declaration of 
trust. 
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Sumuiiiry 
the law as 
voluntarr 
trusts. 


What is 
meant by a 
settlement 
for value. 


donee is the donor’s administrator or one of his admini¬ 
strators (o). The doctrine originally applied only to 
personalty; but it applies now to freeholds also, for they 

vest m the personal representative if the donor died after 
lo97 (j)). 

The whole law as to the constitution of voluntarv 
truste was su^arised thus by Turner, L.J., in Milroy 

V. I^d(q):~ In order to render a voluntary settle- 
ment vahd and effectual, the settlor must have done 
everythmg, which, according to the nature of the pro- 

^ * T n^i, was necessary to be 

done m order to transfer the property, and render the 

settlement bmdmg upon him. He may, of course, 
do this by actudly transferring the property to the 
persons or w om he intends to provide, and the provision 
will then be effectual; and it will be equally effectual if 
he transfers the property to a trustee for the purposes of 
the ^ttlement, or declares that he himself holds it in trust 
for toose purposes; and if the property bo personal, the 
rus may, a^ I apprehend, be declared either in writing or 
by parol But in order to render the settlement binding 

these modes must, as I understand the law 
of this Court, be resorted to, for there is no equity in this 
Court to perfect an imperfect gift.” 

There being, then, this difference between voluntary 
settlements and settlements for value, it is necessary to 
know when a trust is for value and when it is voluntary. 
JVow, lawful considerations are either (1) meritorious con¬ 
siderations (sometimes called good considerations), being 
considerations of blood and natural affection, or of gene¬ 
rosity and moral duty; or (2) valuable considerations, 
such as money, marriage, and the like, which the law 
esteems an equivalent for money. A settlement supported 
by the former kind of consideration only is regarded as 
voluntary, and of the latter kind it is only marriage that 
IS in practice given as the consideration for the creation of 
a settlement. A settlement made before and in oonsidera- 


(o) Re James, 1935, Ch. 449. 

. Transfer Act, 1897, s. 1; Administration of Estates 

Act, 192o, s. 1; Re Comberbach (1929), 73 Sol. Jo. 403. 

(q) (1862), 4 De G. F. & J. at p. 274. 
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tion of marriage is made for value, and so is a settlement 
made after marriage if it is executed in pursuance of an 
ante-nuptial agreement; but a settlement made after 
marriage ^ritbout any ante-nuptial agreement for such a 
settlement is voluntary. In this connection it must be 
remembered that an ogi’eement made in consideration of 
marriage is required by s. 4 of the Statute of Frauds to be 
evidenced by writing signed by the party to be charged 
or his agent, so that if A., before his marriage with B., 
agrees by word of mouth only to make a settlement and 
fails to do so, B. cannot compel him to make the settlement 
unless, before the action is brought, A. signs a sufficient 
memorandum to satisfy the statute. The statute, however, 
only lays down a rule of evidence, and it has been held, 
therefore, that if A. does in fact make the settlement after 
marriage, and the settlement contains a recital of the 
ante-nuptial agreement, the settlement is not voluntary, 
but made for valuable consideration, the recital being 
sufficient to satisfy the statute (r). 

But, though marriage is valuable consideration, it is not 
every object of the marriage settlement who can claim to 
be a purchaser. It is settled now, after considerable con¬ 
flict of judicial opinion, that the only persons ^vithin the 
marriage consideration are the husband, the wife and the 
issue of the marriage (s). Any provision made by the 
settlement in favour of the issue of the settlor by a possible 
second maiTiage, or in favour of the children of either 
party by a former marriage, or of the parties’ illegitimate 
children or of the settlor’s next of kin, is purely volun¬ 
tary, and the old cases which seemed to decide that 
some, at any rate, of such persons might be treated as 
purchasers 0), can only be supported now on the ground 
that, in the special circumstances of the cases, the interests 
of the volunteers were so mixed up with those of the issue 
of the intended marriage that it was impossible to separate 
them. 


(r) lie Holland, Gregg v. Holland, 1902, 2 Ch. 360; Re Gillespie 
(1914), 20 Manson, 311. „ , 

(•) Dc Mestre v. West, 1891, A. G. 264; Att.-Gen. v. Jacoba-Smith, 
1896, 2 Q. B. 341. 

(0 E.g., Newstead v. Searles (1737), 1 Atk. 265; Clark v. Wnght 
<1861), 6 H. k N. 849. 


Who are 
within tiie 
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lUustratioD. 


The position may be iUustiuted by conti-aeting the case 
ot Ke Plumpres Marriage Settlement (u) with the case 
ol Pullan V. Eoe (v). In the first case, the husband and 
vile on mw-nage in 1878 covenanted vdth the trustees of 
their marriage settlement to settle the wife’s after-acquired 
property on the usual truste for herself and her l^sband 
su^ssively for life, then for the issue of the marriage 
JsS ih "Itiimte trust in favour of her next of kin. In 

died without 
obtained axlministi-ation to her 
estate It was held that the next of kin, being voluntoere 

eSorcl'^hf° marriage consideration! could not 
^ 7'^*" 8 covenant to settle the stock against the 
husband as her administrator; nor could the trustees of 
the settlement sue for damages for breach of covenant, for 
the claim was statute-barred (x). In Pullan v. Koe Iv) a 
similar covenant to settle after-acquired property of the 
wife was entered into on mamage in 1859. In 1879 the 
wife received £28o, which she paid into her husband’s 
an mg account, and the money was used to buy some 
bonds, which remain^ in the husband’s possession until 
his death in 1909, and wore in his executor’s hands at the 
date of the action. There were several children of the 
/narrwge. t was held that the money was specifically 
bound by the covenant the moment it was received, and' 
was subjwt to a trust enforceable by all the persons within 
e mairiage consideration, unless it had passed to a bona 
fide purchaser without notice, and that the trustees, there- 
ore, were entitled to recover the bonds from the husband'e 

executor, although their right of action on the covenant 
was long since statute-barred. 


(D) When a trust may be set aside. 

When a settle- Onoc a settlement is completely constituted, the settlor 
reTolt^Ty ®8nnot rwoke it merely on the ground that it is voluntary, 
settlor. unless, of course, a power of revocation is inserted in it. 


ooq“^ ^ ? following Jie D^Angibau (1880), 15 Oh. D. 

i \ 1 m o 1 NevxlU V. Pryce, IQl?, 1 Ch. 234. 

{V) 1 Oil. 9. 

(a:) Even if it had not been statute-barred, the Court would have^ 

directed the trustees not to sue. (i?c Pryce, vbi sup. : Re Kay's: 
Settlement (1938), 55 T. L. R. 332.) ^ i sup., ne i^ay 
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He may, however, i-evoke it if it wa:5 obtained from him 
by fraud or undue intluence, or if ho executed it under 
a fundamental mistake or misapprehension as to its effect. 
The mere absence of a power of revociition from a volun¬ 
tary settlement, or the presence in it of unusual provisions, 
is no ground for setting it aside, provided the provisions 
of the settlement were brought to the settlor’s attention 
and understood by him(^). “It is not the province of 
a Court of justice to decide on what terms or conditions 
a man of competent underatanding may choose to dispose 
of his property. If he thoroughly understands what lu> 
is about, it is not the duty of a Court of justice to sot 
aside a settlement which he chooses to execute on the 
ground that it contains clauses which are not proper ’’ ( 2 ). 
If the settlor seeks to set the settlement aside, the burden 
of proving fraud, undue influence, or mistake is on 
him (a), except where the relation between him and the 
beneficiary is such as to raise a presumption of undue 
influence, in which case the settlement will be set aside, 
unless the beneficiary can prove that the settlor was in 
fact a free agent and thoroughly understood and intended 
the settlement (b). Where value has been given for a 
settlement, it can very rarely be set aside, for the valuable 
consideration usually consists in marriage, and ,it is a rule 
that the Court will not interfere unless the parties can be 
restored to their original position, which is obviously 
impossible when the marriage has taken place (c). 

But though a perfect trust cannot be revoked by the 
settlor, it may, by virtue of certain statutes, be avoided 
in certain circumstances by third parties. These statutes 
are (1) the Law of Property Act, 1925, s. 172; (2) the 
Law of Property Act, 1925, a. 173; (3) the Bankruptcy 
Act. 1914, 8. 42. 

(1) S. 172 of the Law of Property Act, 1925, takes 
the place of 13 Eliz. c. 5, which is repealed by that Act. 
The section enacts that:—“(1) Save as otherwise pro¬ 
vided in this section, every conveyance of property made, 

(y) Phillips V. Mullinffs (1871), L. R. 7 Ch. App. 244. 

( 2 ) Per Je8.sel, M.R., in Dutton v. Thompson (1883), 23 Ch. I), 
at p. *281. See aUo James v. Couchman (1885), 29 Ch. D. 212. 

(a) Henry v. Armstrong (1881), 18 Ch. D. 068. 

(&) Powell V. Powell, 1900, 1 Ch. 243. See post, in Chapter on 
“ Constructive Fraud.” 

(e) Johnston v. Johnston (1885), 52 L. T. 70. 


Trust, though 
perfect 
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be avoided by 
third perfHoiiM. 


By creditors. 

(1) Under 
8. 172 of 
Law of Pro* 
petty Act, 
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1925. whether before or after the commencement of this Act, 

c 5 intent to defraud creditors is voidable at the instance 

of any person thereby prejudiced. (2) This section does 
not affect the operation of a disentailing assurance [this 
means apparently that a disentailing assurance will be 
effective to bar the entail, although it may be intended to 
defraud creditors], or the law of bankruptcy for the time 
being in force. (3) This section does not extend to any 
estate or interest in property conveyed for valuable con¬ 
sideration and in good faith or upon good consideration 
and in good faith to any person not having, at the time 
of the conveyance, notice of the intent to defraud 
creditors.” The wording of the section is different from 
that of the old statute, and it is not clear how far the 
alteration in the wording may have affected the law 
established by the cases decided on the old statute, espe¬ 
cially as regards the position of persons taking an interest 
in the property in good faith. The new section seems 
to put persons taking for valuable consideration and 
persons taking for good consideration {d) on the same 
footing. This was not so under the old statute, under 
which good faith protected a person taking for valuable 
consideration, but not one taking for merely good 
consideration. 

It will be noticed that the section speaks of conveyances 
made with intent to defraud creditors, and not of volun¬ 
tary conveyances, though the marginal note (which is no 
part of the section) does say “voluntary.” A settlement 
for value, therefore, may be voidable under the section, 
as it was under 13 Eliz. c. 5. It was established, how¬ 
ever, under 13 Ehz, c. 5, that settlements for value could 
only be avoided by creditors if the persons taking for 
value knew of the fraud (e), and this is so also under the 
new section. Therefore, an ante-nuptial settlement, or a 
settlement made after marriage in pursuance of an 
ante-nuptial agreement, cannot be avoided so far as 
concerns the interests of persons within the marriage 
consideration (/), even though it may be proved that the 


(a) Settle* 
mentis for 
value. 


(d) See ante, p. 90. 

{e) Kevan T. Crawford (1877), 6 Ch. P. 29; Re Holland, Gregg 
V. Holland, 1902, 2 Ch. 360. 

(/) See ante, p. 91. 
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settlor intended to defraud his creditors, unless it can also 
be shown that the purchasers were aware of the fraudulent 
intent. It is naturally impossible to show this so far as 
the children are concerned, but there have been several 
cases in which the wife has lost her interest under the 
settlement to the husband’s trustee in bankruptcy, owing 
to her comphcity in the fraudulent intent. Thus, in 
Columbine v. Penlwll (g)^ where a man who had been living 
with a woman for several years, being in dilliculties with 
his creditors and desiring to save what remained of his 
property, settled his property on her in consideration of 
marriage, and married her, the settlement was set aside, 
the Court being of opinion that she knew of his intention 
to defeat his creditors, and only married him to enable 
him to do so {h). If any interest had been given by the 
settlement to the children of the marriage, the husband’s 
creditors could not have touched that interest, for the 
children would have been innocent purchasers, though the 
wife was not. 

Where the settlement is voluntary, the rule established 
under 13 Eliz. c. 5, was that it might be set aside, 
although the beneficiaries were entirely ignorant of the 
settlor’s intention to defeat his creditors. It was only 
the intention of the settlor that was material. But 
sub-s. (3) of B. 172 appears to have altered the law on this 
point, when there is good consideration; for persons 
taking (i) upon good consideration and in good faith 
without notice of the intent to defraud creditors are 
protected. 

The burden of proving the intent to defraud is on 
the creditors seeking to set aside the settlement, but 
the intent may be inferred from evidence of the circum¬ 
stances in which the settlement was made. Thus, in 
Maclcay v. Douglas (/c), a voluntary settlement made by 

(ff) (1853), 1 Sm. & Giff. 228. 

(A) See also Bulmer v. Hunter (1869), L. R. 8 Eq. 46; Re Pen¬ 
nington, Ex parte Cooper (1889), 59 L. T. 774. 

(») Grammatically, the ‘*good faith” is that of the person convey¬ 
ing, but the words must refer to the beneficiaries, for ex hypotheai 
the conveyance is made to defraud creditors. This was always the 
interpretation of the similar wording of 13 Eliz. o. 5. 

(A) (1872), L. R. 14 Eq. 106. And see Re Butterworth, Ex parte 
Rustell (1882), 19 Oh. D. 588. 
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a man shortly before engaging in a hazardous trade 
WM held fraudulent and void, although no debt was 
still owing which had been incurred before the 
date of the settlement. Here the intention to defraud 
creditors was inferred from the fact that the settlement 
was made with a view to a state of things in which the 
settlor might become indebted at a future time. And the 
fraudulent intention will be presumed from the fact that 
the settlor was indebted at the time when he made the 
settlement, and that without the property settled he was 
not in a position to pay his debts (1). 


Whether 
indebtedness 
raises a 
presumption 
of fraud. 


Mere indebtedness will not raise the presumption of a 
fraudulent intent; nor, on the other hand, is it necessary 
to prove absolute insolvency. But the settlor must have 
been at the time so largely indebted as to induce the Court 
to believe that the intention of the settlement was to 
defraud the creditors of the settlor ” (m). The mere fact 
that a creditor is defeated or delayed by the settlement is 
not sufficient ground for setting it aside (n). If the settlor, 
though indebted at the time, was in a position to pay his 
existing creditors without the aid of the settled property, the 
Court is not boimd to presume fraud from the fact that, in 
the event, some creditors go unpaid. Thus, in Re Wise, 
Ex parte Mercer (o), Wise broke off his engagement to 
marry one lady and married another. Soon after the mar¬ 
riage, the disappointed lady started an action for breach 
of promise of marriage. About the same time as Wise was 
served Avith the wnt, he became entitled to a legacy which 
he at once settled on his Avife. Judgment was obtained 
against him for £500 damages in the action, and the plain¬ 
tiff, being unable to obtain payment, made him bankrupt. 
When he made the settlement he was able to pay his debts 
without the legacy, and he satisfied the Court that he was 
not, in making the settlement, influenced by the action, 


(0 Freeman v. P<ype (ISTO), L. R. 5 Ch. App. 538. 

(m) Per Wood, V.-C., in Holmes v. Penneu (1857), 3 K. & J. ^0, 
at p. 99. 

(n) But it might bo void os an act of baukrnptcj’ under s. 1 of 
the Bankruptcy Act, 1914. See, e.g.. Re David and Adlard, 1914, 
2 K. B. 694. 

(o) (1886), 17 Q. B. D. 290. And see Re Lane-Fox, Ex parie 
QimbleU, 1900, 2 Q. B. 508; Re Baker, 1936, Ch. 61. 
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which he regarded very lightly. The Court of Appeal 
refused to set the settlement aside (p). 

If a settlement is set aaide at the iiislance of creditors 
whose debts existed when it was made, the property 
will be available for payment of all the creditors when¬ 
ever their debts arose. And so long as any debts 
which existed at the date of the settlement are unpaid, 
subsequent creditors can themselves apply to have the 
settlement declared void ( 5 ), but, if all the then existing 
debts have been paid> they can apparently only do so if 
they can show an actual intention to defraud them, or 
that money lent by them has been applied in paying ofl 
the creditors whose debts were in existence at the date 
of the settlement, in which case they would have a right 
to stand in the shoes of those creditors (r). 

The avoidance of a settlement is only for the purpose 
of paying the creditors, so that, so far as not required 
for that purpose, the property still belongs to the bene- 
iiciaries (s). And the rights of a bond fide purchaser 
from the beneficiaries of any interest, legal or equitable, 
are not affected by the subsequent avoidance of the 
settlement (t). 

(2) A voluntary settlement of land was formerly liable 
to be avoided also by a subsequent conveyance by the 
settlor to a purchaser for value. This was owing to the 
construction placed by the Court upon the provisions of 
27 Kliz. c. 4. That statute enacted that every conveyance 
of land —not chattels personal—made with the intent to 
defraud persons who should afterwards purchase tlie land 
was to be deemed to be void against such purchasers. 
If A. settled land on B. without consideration, or for the 
consideration only of natural love and affection, and after¬ 
wards sold the land toiC., the Court inferred A* s intention 


(p) 'Phe provisions of the Bankruptcy Act us to voluntary settle¬ 
ments {post, p. 98) did not apply, for the settlement was made more 

than two years before bankruptcy and the settlor was solvent at the 
time. 

(g) Freeman v. Pope (1870), L. R. 5 Ch. App. 538. 

(r) Spirett v. IVillotos (1S04). 3 De G. J. & S. 293. See Taylor 
V. Coenen (1876), 1 Oh. D. 636. 

(s) Ideal bedding Co., Ltd. v. Holland, 1907, 2 Ch. 167. 

(0 Harrode v. Stanton, 1923, 1 K. B. 516. 

S. 


When subse¬ 
quent credi¬ 
tors may 
apply to set 
settlement 
aside. 


Etfeot of 
avoidance of 
settlement. 


(2) By subse¬ 
quent pur¬ 
chasers under 
8. 173 of Law 
of Property 
Act, 1925, 
replacing 
27 Eliz. c. 4, 
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but onlj in 
case of actual 
fraud. 


to defraud C. from the mere fact that he sold the property 
to him after making the voluntary settlement; and C. 
therefore took the land, even though he knew of the 
voluntary settlement at the time of his purchase. This 
curious interpretation of the statute, however, was 
negatived by the Voluntary Conveyances Act, 1893, which 
enacted that no voluntary conveyance in fact made bond 
fide and without any actual fraudulent intent should thence¬ 


forth be deemed fraudulent and void wit hin the meaning of 
Provisions of 27 Lliz. c. 4- Both statutes have now been repealed and 
he sec ion. replaced by s. 173 of the Law of Property Act, 1925, 

which provides that every voluntary disposition of land 
made Avith intent to defraud a subsequent purchaser is 
voidable at the instance of that purchaser; but for the 
purposes of the section, no voluntary disposition, when¬ 
ever made, is to be deemed to have been made with intent 
to defraud by reason only that a subsequent conveyance 
for valuable consideration was made, if such subsequent 
conveyance waa made after the 28th June, 1893. 


(3) Under 
Bankruptcy 
Act, 1914, 
voluntary 
settlements 
are voidable 
in certain 
circumstances 
without proof 
of fraud. 


(3) Further, under s. 42 of the Bankruptcy Act, 1914, 
a voluntary settlement of any property may, under certain 
conditions, be avoided on the subsequent bankruptcy of 
the settlor, although it is not fraudulent. Such a settle¬ 
ment Avill be void against the trustee in the settlor’s 
bankruptcy if the settlor becomes bankrupt (m) within 
two years after the date of the settlement (a;), and 
proof of the settlor’s solvency at the date of the settlement 
Avill not save it in this case. Further, eA^en though the 
settlor ^capes bankruptcy for the two years, the settle¬ 
ment Avill still be void against his trustee in bankruptcy if 
he becomes bankrupt (m) at any subsequent time within 
ten years after its date, unless the parties claiming under 
the settlement can prove (i) that the settlor was, at the 
time of making the settlement, able to pay all his debts 
Avithout the aid of the property comprised in the settle- 
ment (y ); and (ii) that his interest in such property passed to 
the trustee of such settlement on the execution thereof {x)- 
But the section does not apply to settlements made before 


* 


(m) /.tf., commita an available act of bankruptcy: Re Reu. 1904, 
1 K. B. 451; 1904, 2 K. B. 769. 

{x') Bankruptcy Act. 1914. s. 42 (1). 

(y) See Re Baker, 1936, Ch. 61. 
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and in consideration of marriage, or made in favour of a 
purchaser m good faith and for valuable consideration 
or made on or for the wife or children of the 
settlor of property which has accrued to the settlor after 
marriage m right of his wife {y). The last exception 
includes property which devolved on the husband jure 
,mnli on his wife’s death intestate in 1925, so tliat, if he 
settled such property on trusts for himself and Ids children, 
and became bankrupt within two years, the children’s 
interests would not pass to the trustee in his bankruptcy ( 2 ). 
The section is confined to settlements of the settlor’s own 
property, or property in which he has a beneficial interest, 
and does not apply to settlements made in exercise of a 
power of appointment, even if it is a general power (a). 

Although the section declares that the settlement shall 
be void. It hM been held to mean “ voidable ” only, so 
that the trustee in bankruptcy must make an application to 
the Court to have the settlement set aside, and the order 
will only be made subject to the rights of third parties 
bona fide acquired for value from the beneficiaries under 
the settlement If, therefore, a beneficiary has sold his 
mter^t, even though he has sold it after the date to which 
the title of the trustee in bankruptcy relates back (6), the 
purchwer is entitled to retain the benefit of his purchase 
If he had no notice of an act of bankruptcy (c). And, 
tor the same rMson, the trustees of the settlement have 
a lien lor their costs, charges and expenses properly 
incurred before the settlement is sot aside, e.g., for the 
costs ol defending an action by the settlor to avoid the 
settlement (d). An order setting the settlement aside 
do^ not necess^ily transfer the property to the trustee 
in bankruptcy’ for the settlor may have attempted to deal 
with the property for value after making the voluntary 
settlement, e.g., by creating a charge on it; in such a case 


W '914, 8. 42 (1). 

1925 1927, 1 Ch. 441. 


Quare, as to deatlis after 


(o) Re Mathienon. 1927, 1 Ch. 2S3. 
ruptcy Act. 1914. g. 37. 

Wreii 1897. 1 Ch. 776; Re Hart, Ex pari 

the rereivinw^^i' rcgi.stration of the petition o 

(rf) Re Holden (1888), 20 Q. B. D. 43. 


7 


Such j«oltle- 
inents arc 
voidaMo, not 
void. 
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the iaterest of the holder of the charge will be let in by the 
settlement being set aside (e). Moreover, the avoidance 
is not absolute, but only to the extent necessary for 
satisf}’ing the settlor’s debts and the bankruptcy costs (/). 


Whcu 0 cove¬ 
nant to Kettle 
contained in 
an ante- 


Settlements made before and in consideration of mar¬ 
riage, being made for value, are not within the provisions 
of tlie Bankruptcy Act just considered. But a covenant 


nuptial settle- or contract contained in such a settlement for the future 

payment of money for the benefit of the settlor’s wife or 
eettlor’e husband or children, or for the future settlement on or 


trueteein for the settlor’s wife or husband or children, of property 
bankruptcy, ^^horein tlie settlor had not, at the date of the marriago, 

any estate or interest, whether vested or contingent, in 
possession or remainder, and not being money or property 
in right of the settlor’s wife or husband (g), will, if the 
settlor is adjudged bankrupt and the covenant or con¬ 
tract has not been executed at the date of the 


commencement of the bankruptcy (h), be void against 
the trustee in bankruptcy, except so far as it enables 
the persons entitled under the covenant or contract to 
claim for dividend in the settlor’s bankruptcy, but 
such claim will be postponed until all claims of the 
other creditors for valuable consideration in money or 
money’s worth have been satisfied (t). Moreover, even 
if the money has been paid or the property transferred 
bcfoi'e the commencement of the bajikruptcy, the pay¬ 
ment (not being payment of premiums on a policy of lif© 
insurance) or transfer will be void against the trustee in 
bankruptcy, unless the persons to whom the payment or 
transfer was made prove either (a) that it was made more 
than two years before the commencement of the bank¬ 
ruptcy; or (b) that at the date of the payment or transfer 
the settlor was able to pay aU his debts without the aid 
of the money so paid or the property so transferred; or 
(c) that the payment or transfer was made in pursuance 
of a covenant or contract to pay or transfer money or 


(<?) Sanffuinetti v. Stuckey's Bank, 1895, 1 Ch. 176. 

(/) Re Parry, Ex parte Salaman, 1904. i K. B. 129. 

(g) See Rt Bower Williams, 1927, 1 Ch. 441, ante, p. 99. 

(A) As to when the bankruptcy oommenoes, see Bankruptcy Ac , 

1914, 8. 37. . 

(i) Bankruptcy Act, 1914, 8. 42 (2). See Re BuUeeVs SettUrr^, 
1917, 1 Ch. 251; Re Deni, 1923, 1 Ch. 113; Re Gumming and West, 
1929, 1 Ch. 534. 
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property expect<^ to come to the settlor from or on the 
death of a specified person, and was made witliin throo 
months after the money or property came into the posses¬ 
sion or under the control of the settlor. If the payment 
or transfer is declared void, the persons to whom it was 
made can claim for dividend under or in rospoot of tiie 
covenant or conbact in like manner as if it had not l>een 
executed at the commencement of the bankruptcy (k). 


{E) Trusts in favour of creditors. 

To the general rule that a completely oonstiluted trust 
is irrevocable by tlie settlor, even though it is voluntary, 
unless he has reserved to himself a power of revocation, 
there is an exoepbon, which was formerly of greater 
im[)ortance than it is now, in the case of a conveyance by 
a debtor to a trustee upon trust for his creditors. Such a 
trust may sometimes be revoked by the debtor, and the 
creditors have not always a right to compel the trustee to 
carry out the trusts of the deed (1). Such a trust, 
therefore, has been caUed “ illusory.” 


i he reason of this exception is well stated in Garrard 
V. Lauderdale {m ):—“I take the real nature of the .deed 
to be, not so muoh a conveyance vesting a trust in A. for 
the benefit of the creditors of the grantor, but rather an 
arrangement made by the debtor for his own personal 
convenience and accommodation—-for the payment of his 
o\vn debts in an order prescribed by himself, over which 
ho retains power and control, and with respect to which 
the creditors can have no right to complain, inasmuch as 
they are uot injured by it—they waive no right of action 
and are not executing parties to it.” And in Acton v. 
^oodgate (n) it was said that the deed ‘‘has the same 
effect ^ if the debtor had delivered money to an agent to 
pay his creditors, and before any payment made by the 
agent, or communication made by him to the creditors, 
had recalled the money so delivered.” 


(A) Bankrupt <7 Act, 1914, s. 42 (3). 

(1873), 8 Oh. D. 744; Ellis # Co. 

2 K. 654. 

(ni) (1830), 3 Sim. 1; (1831), 2 R. & U. 451. 

(«) (1833). 2 My. & K. 492. 


V. Cross 
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o®nUt‘U'ro‘ however, four cases in which such a deed does 

voM cfreato a true trust in favour of the creditors or some of 

them:— 


debtorpayment of debts is not to arise 
death; after the debtor’s death, aud the debtor dies 

without revoking it. The right to re\'okc the trust is 
personal to the debtor, and is not open to the beneficiaries 
entitled under the debtor’s ^vi^, for, being merely 
volunteers, they take subject to the provision made by the 
testator for the pa^mient of his debts (o). 

frLtS' is party to the deed, and executes 

execute it; jl'* l^he deed will be irrevocable as to him, and enforceable 

by him (p). 


(3) Ah against 
creditors to 
whom it is 
communicated 
and AS ho act 
on it; 


(3) If it is communicated to any creditors and they 
Signify their as^nt to or acquiescence in the deed, and 
are thereby induced to a forbearance in respect of their 
clamis^ which they would not otherwise have exer¬ 
cised (g), the deed is irrevocable as to them. Mere com¬ 
munication to the creditors is not sufficient to make tlie 
deed irrevocable; they must have either acted under its 

provisions or forborne to enforce their remedies on the 
faith of the deed (r). 


(4^ When it 
was clearly 
the debtor’fci 
intention to 
create a truwt 


(4) If it clearly appears to have been the debtor’s 
intention to create a trust and not merely to provide 
a convement method of paying his debts, the creditors 
^n enforce the trust. Thus, in New's Trustee v. 
Hunting (s), where A. transferred property to B. upon 
trust to raise a sum of money out of the property, and 
therewith make good certain breaches of trust committed 
by hi™* it was held tliat the trust could not be revoked 
by A. or A. s trustee in bankruptcy, although it had not 


(o) (1854). 5 H. L. Oa. 121; Re Fitzgerald's 
Settlement (ISSl), 37 Ch. D, 18; Prie.<itley v. EUu, 1897, 1 Ch. 489. 

(p) 1 Sim. N. S. 76; Monlefior^ 
V. Brawn (1858), 7 H. L. Oa. 241. 

(q) Acton v. Woodgate (1833), 2 My. & K. 492. 

(1844), 1 J. & Lat. 635; Biron 9. Mount 

(1857), 24 Beav. 642. 

(5) 1897, 2 Q. B. 19; {euh nom. Sharp v. Jackson), 1899. A. C. 419. 
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been oommunioated to tJie beneficiaries; for A .’3 object was 
to escape the consequences of his breach of trust, and this 
could not be aocomplislied if the trust was to b<^ revocable. 

An assignment for the benefit of the assignor’s 
creditors generally, or, where he is insolvent, of any three 
or more of them, is void, unless it is registered vith the 
Board of Trade within seven days after execution (0, 
and, if it is for the benefit of the creditors generally, it 
is also void, unless before or within twenty-one days 
after registration it receives the assent of a majority i!i 
number and value of the creditors (w). Consequently, 
the rule, that a trust in favour of creditors can be revoked, 
is of less importance that formerly; for, as already stated, 
such a trust cannot be revoked as against creditors who 
have assented to it. 

Kot only must an assignment for the benefit of creditors 
be registered with the Board of Trade, but, if it affects 
land, it must also be registered in the Land Registry 
under the Land Chargee Act, 1925, ss. 8 and 9, otherwise 
it will be void against a purchaser for value. And, even 
though the deed is duly registered, the execution of it 
constitutes an act of bankruptcy if it comprises the whole, 
or substantially the whole, of the debtor’s property, and 
is made for the benefit of his creditors generally (x); 
so that it can be used to support a bankruptcy petition 
by anj" creditor who has not assented to it or done any 
act amounting to an acquiescence in it or to a recogni¬ 
tion of the trustee’s title under it {y), or even by an 
assenting creditor if the deed has become void under the 
Deeds of Arrangement Act, 1914 ( 2 ). But it ceases to 
bo available as an act of bankruptcy when three months 
have elapsed since its execution (a), and even within those 
three months a creditor cannot present a petition founded on 


Why the 
revocability 

of a trust for 
creditors is 
not 80 
important 
as formerly. 


As.si^Tiinent 
for c reditors 
mu8t be regis¬ 
tered not only 
with Board of 
Trade, but 
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concerns land, 
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and is an 
act of bank¬ 
ruptcy. 


(0 Doods of Anrangoment Act, 1914, ss. 1, 2 and 4, as amended 
by Administration of Justice Act, 1925, s. 22. See ]te JIalaied, 
Ex parte lUchardeon, 1917, 1 K. B. 695. 

(«) Ibid. a. 3. 

(x) Bankruptcy Act, 1914, a. 1 (1) (a). 

iy) Rt Brindley, 1906, 1 K. B. 377; Re a Debtor, 1936, Ch. 165; Re a 
Debtor, 1936, Ch. 728; Re a Debtor (1939), 1 Cb. 145. 

(*) See 8. 24 (2) of the Act. 

(a) Bankruptcy Act, 1914, a. 4 (1) (o). 
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Title to 
Forplns aseete. 


the deed if he has failed to do so within a month after he 
has been served by the trustee of the deed with the notice 
prescribed by the Act (6). If the debtor is adjudicated 
bankrupt on a petition presented within three months 
after the execution of the deed, it is void against the 
trustee in bankruptcy, so that it cannot be safely acted 
upon by the trustee of the deed until the expiration of that 
time, unless all the creditors have assented to it, or are 
debarred by the notice above referred to from presenting 
a petition; but any payment or delivery of property made 
to the trustee of the deed before the date of the receiving 
order, and without notice of the petition, is a good discharge 
if made in the ordinary course of business or otherwise 
bom fide (c). 

If any property remains in the hands of the trustee after 
payment of the debts in full and all expenses, the surplus 
will usually result to the debtor, or, if he is dead, to his 
personal representative, or will belong to the pei'son to 
whom it is given by the deed (d). If, however, the pro¬ 
perty was assigned by the deed to the trustee for the 
benefit of the creditors absolutely^ there will be no resulting 
trust, but the surplus will belong to the creditors (e). 


(6) Deeds of Arrangement Act. 1914, s. 24 (1). 
(e) Bankruptcy Act. 1914, s. 46. 

(d) See, e.g.j Re Rieeik, 1936, Ch. 68. 

(e) Cooke V. Smith, 1891, A. C. 297. 
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CHAPTER VIl. 

EXPRESS PUBLIC (OR CHARITABLE) TRUSTS. 

Trusts in favour of charities, or express public trusts as 
they are sometimes called, are, for the most part, subject 
to the same rules os express private trusts. CiiariUble 
gifts, however, have sometimes received a more liberal 
oonstruotion than gifts to private individuals, and have 
sometimes, on the grounds of public policy, been treated 
with a certain illiberality. They require, therefore, 
separate treatment. 

It is difficult to give a satisfactory answer to the what in a 
cjuestion, What is a charity? The popular meaning of charity? 
the word does not coincide with its legal meaning. In 
determining its legal meaning the Courts have boon (i)Auyobject 
guided by the list of charitable objects set out in the specifiwl in 
preamble to the statute 43 Eliz. c. 4, which comprises 
the following:—The relief of aged, impotent and poor 
people; the maintenance of sick and maimed soldiers and 
mariners; the maintenance of schools of learning, free 
schools and scholars in universities; the repair of bridges, 
ports, havens, causeways, churches, sea-banks and high¬ 
ways; the education and preferment of orphans; the relief, 
stock or maintenance of houses of correction; the mar¬ 
riage of poor maids; the supportation, aid and help of 
young tradesmen, handicraftsmen, and persons decayed; 
the relief or redemption of prisoners or captives; the aid 
or ease of any poor inhabitants concerning payment of 
taxes (a). A gift for any of the objects or purposes set (a) Auy 
out in the statute is clearly charitable. But the list is not object ana- 
^haustive. Various other objects have been held by the {hereto 
Court from time to time to be charitable as being within 
the spirit and intendment of the Act. 

Eliz. o. 4 is repealed by the Mortmain and 
yharitablo Uses Act, 1888, but the list of charities is repeated in 
«. 18 (2) of the latter Act. 
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eumman-of f desouption of_charitable purposes is to be 

cLaritahie Macnaghten s judgment in Commissioners 

purpose,. oj Income Tax v. PmseZ (6);—“ ‘ Charity ' in its legal 

sense comprises four principal divisions: trusts for the 
relief of poverty; trusts for the advancement of education; 
trusts for the advancement of religion; and trusts for 
other purposes beneficial to the community, not falling 
under any of the preceding heads. The trusts last 
referred to are not the less charitable in the eye of tlie 
law, because incidentally they benefit the rich as weU as 
the poor, as mdeed, every charity that deserves the name 
must do either directly or indirectly ” (c) The fourth 
head IS very vague, and it must not be taken to include 
every object of public general utility; the object must 
come, if not within the words of the statute of Elizabeth, 
at any rate within the spirit or intention of it(d). 
Whether a gift is charitable as being for the public benefit 
IS a question to be decided by the Court on tlie evidence- 

the opinion of the donor that his gift will benefit tlie 
public IS not material (e). 


amplesVf , examples of objMts which liave been held to bo 
charitahie charitable as being within the spirit of the Act the follow- 
objeote. mg may be given:-The erection or repair of memorial 

windows in churches, and the repair of monuments and 
vaults in churches, but not of a particular tomb or vault 
in a churchyard (/); the repair of churchyards or burial 
grounds, even though restricted to members of a particular 
religious sect (g), or of all the headstones to the graves 
therein (A); the maintenance of a village club and reading- 
room to be used for the furtherance of consermtive 
principles and religious and mental improvement, and to 
be kept free from intoxicants and dancing ”(i), or of a 
public institute erected for the general benefit of the 


(b) 1891, A. C. at p. 583. 

/Si 2' 1924, A. C. 496. 

(rf) Re Macduf 1896, 2 Ch. 451, at pp. 466, 467. 

(e) Re numyrusltenberg, 1923, 1 Ch. 237. 

1 '"b L. R. 1 kq. 585; Re King, 1923, 

1 Ch. 243; Re Hooper, 1932, 1 Ch. 38. ^ » 

(^) Re Manser, Au.-Oen. v. Lucas, 1905, 1 CL 68; Re Eighmie, 1936, 


5^^ V. Att.-Gen., 1906, 2 Ch. 184. 

(i) Re hoowcroft, Ormrod v. RUhop's Itchingtcm, 1898. 2 Ch. 638. 
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parish (j); the erection of a public hall to be used by a 
municipal corporation for such public ]>urj)osos as it may 
consider desirable (^); the protection and benefit of animals, 
provided that the execution of the trust necessarily 
involves a benefit to the community (1), e.g., a gift for the 
total suppression of vivisection is charitable, because it 
promotes humanitarian ^de^vs(w); the encouragement of 
good domestics (w), or of poor emigrants (o), but not of 
emigration generally (oo); the benefit of the oldest respect¬ 
able inhabitants of a village where the smallness of the 
amounts payable indicated intent to assist the aged 
poor(^); the foundation of lectureships and professor¬ 
ships (^), or the erection and endowment of a Shakespeare 
Memorial National Theatre with the object of performing 
Shakespeare's plays, re\dving English classical drama, 
and stimulating the art of acting (r), but not the 
foundation of a college for training mediums (s), nor 
of prizes for yacht-racing or any other sport (0 except 
at an educational establishment (w) or in a regiment (x); 
nor the restocking of waters fished by an angling society (y). 
A gift to the vicar, or to the vicar and churchwardens, 
of a parish, without any definite statement of the purposes 
for which the gift is made, is necessarily a charitable gift, 
for it can only be used for religious purposes (z), and so is 
a gift to a vicar “ for such objects connected with the 

(j ) lie Mann, Hardy v. AU.-Gen., 1903, 1 Ch. 232. 

(k) Re Spence, Barclays Bank. Ltd. v. Mayor, dec. of Stockton-on-Tees, 
1938, Ch. 90, distinguishing Houston v. Burns, 1918, A. C. 337. 

(/) Re \\ edgeu'o^, 1915, 1 Oh. 113; Re Grove-Grady, Ploxcden v. 
Lawrence, 1929, 1 Ch. 557. The latter case was compromised on appeal 
to the House of Lords {AU.-Gen. v. Plowden, 1931, \V. N. 89). 

(m) Re Foveaux, Cross v. London Anti-Vivisection Society, 1895, 

2 Ch. 601. ^ 

(n) Losconibe v. Winiringham (1850), 13 Bcav. 87. 

(o) Barclay v. Maskelync (1858), 4 .lur. N. S. 1294. 

(oo) Re Sidney, 1908, 1 Ch. 488. 

(p) Re Lucas, 1922, 2 Ch. 52. 

(?) Att.-Gen. v. Margaret and Regius Professors at Cambridge 
(1682). 1 Vorn. 55. 

(r) Re Shakespeare Memorial Trust, 1923,2 Ch. 398. 

(») Re Hummeltenberg, Beatty v. London Spiritualistic Alliance, 
1923, 1 Ch. 237. y y 

(t) Ro Nottage, Jones v. Palmer, 1895, 2 Ch. 649. 

(m) Ro Mariette, Mariette v. Aldenham School, 1915, 2 a>. 2S4. 

(x) Re Gray, 1925, (^. 362. 

(y) Re Clifford, Mallam v. MoFie (1912). 81 L. J. Ch. 220. 

( 2 ) Re Garrard, Gordon v. Craigie, 1907, 1 Ch. 382. 
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church as he shall thiui fit ” ( 2 ); but a gift to him " for 
parish work ” or “ for parochial purposes ” is not charitable, 
tor It w not confined to work or purposes connected with the 
church (a). A gift which may, by the express terms 
01 It, be used for some non-charitable object is not 
rendered charitable by being given to a charitable 
corporation, e.g., a bishop (b). 


K^npecls in 
which chari¬ 
ties are 
favoured. 

(1) General 
intention ie 
ert’ectuated, 
provided the 
intention ia 
charitable. 


The following are the respects in which a charitable 
trust IS treated more favourably than a private trust: — 

(1) Where the objects of a private trust are indetioite, 
the trust fails; but a charitable trust will never fail for 
uncertamty of objects. Provided that the trust instrument 
shows a clear mtentiou to devote the property to charity. 
It is immaterial that the particular mode in which t4 
intention is to be carried into efifect is left uncertain. 
A testator may simply direct the property to be applied 
for charitable purposes or for such charitable purposes as 
his executors or trustees may select (c). But in all 
cases where the particular objects are left indefinite, the 
intention must be exclusively charitable, or the gift will 
fail. For instance, if a testator directs the property to 
be used for such “ charitable or deserving,” “ charitable or 
philanthropic, “ charitable or benevolent,” or “ charitable 
or patriotic ’’ objects as his executor may select, the gift 
will whoUy fail for all deserving, philanthropic, benevolent 
or patriotic objects are not charitable, and it would 
therefore be open to the executor, without committing any 
breach of his duty, to apply the whole of the property to a 
non-charitable object. The trust cannot in such a case 
be said to be charitable, or. at any rate, not exclusively 
charitable (d). If, however, the executor is directed to 


( 2 ) Re Bain, 1930, 1 Ch. 224. 

(6) Duutu V. Byme, 1912, A. C. 407 

Moggridge v. Thackwell 

Ravidson, 1909, 1 Ch. 567; Rs 
C(W(a 1912 1 Ch. 337; AtL~Gen. for New Zealand v. Brown, 
1917, A. C. 393; So^ton Burne, 1918, A. C. 337; Rt Chapman, 
Hales T. Att.’Gen., 1922, 2 Ch. 479; Re Davis, Thomas v. Davie, 
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■apportion the property between undefined cliaritable and 
non-charitable objects, so that he could not, without breach 
of duty, appropriate all of it to the non-charitable objects, 
the trust will not wholly fail, for, in default of apportion¬ 
ment by the executor, the Court would apportion the 
property equally between the two classes of objects, 
equality being equity, and the trust will only fail as regards 
the part apportioned to the undefined non-charitable 
objects (e). Also, objects described as “charitable and 
deserving,” or as “ charitable and benevolent,” will 
occasionally be construed simply as charitable objects, the 
added words being treated as merely restrictive of the 
class of charities to which the property can be devoted ( f). 


(2) Just in the same way as a charitable trust will b(* 
effectuated, in spite of the settlor not having specified any 
particular object, so, if he does specify an object, but 
that object is, or afterwards becomes, impossible or 
impracticable of performance, the gift will not fail, but 
the property ^vill be used for some similar purpose as 
much resembling as possible the specified object, provided 
the settlor has expressed, or the Court is able to gather, 
as it generally can, from the trust instrument, a para¬ 
mount intention of charity. This is called the application 
of the cy-pres doctrine to charities {g). Thus, if a para¬ 
mount charitable intention appeal’s, a charitable gift will 
not be void simply because there never was such an institu¬ 
tion as the testator has named in his will (h). So, too, if 
the property either is originally, or afterwards becomes, 
more than sufficient to carry out the donor’s selected 


• 'I, If pui ticu- 
liir object 
solecttKl by 
settlor fails, 
the trust will 
be CHrri(Kl out 
oy-pris, jiro- 
vided u 
geuerul chari- 
tableinteiitiou 
appears. 


1923, 1 Ch. 225; Att.-Oen. v. National Provincial Bank of England, 
Lid., 1924, A. C. 262; AU.-Qen.for NewZealand v. New Zealand Insurance 
Co. (1936), 3 All E. R. 888. 

2 (1857). 3 K. & J. 529; Be Clarke, 1923, 

(/) Be Be$t, Jarvis v. Birming/tam Corporation, 1904, 2 C'h. 354. 
Cp. Re Eades, 1920. 2 Ch. 353. 

(<0 dtt.^Gcn. V. The Ironmongers’ Co. (1840), 10 Cl. Sc F. 908: 

no Cunningham, 1914, 1 Ch. 427. For the Court’s power to autho- 

nso an extension of the area of town charities, see Charitable Trusts 
Act, 1914. 

{h) Re Davis, Hannen v. UiUyer, 1902, 1 Ch. 876; Re Harwood, 

1936. Ch. 285; Re Knox, Fleming v. Carmichael, 

19<>7y Oh» 100, 
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object, the surplus will be applied cy~pres, provided there 
IS a general charitable intention shown (i). 


Two re¬ 
quisites for 
application of 
fy-prcs doc¬ 
trine. 


But It must be remembered that, for the application of 
cy-pr'es doctrine, two conditions are requisite. In the 
first place, it must be impossible, or at least highly un¬ 
desirable, to carry out the donor’s intention literally For 
the encouragement of charitable gifts, it is of the first 
importance that the donor’s wislies should only be dis¬ 
regarded in cases of necessity (/c). In the second place, 
the donor must have manifested a paramount inlention of 
charity. If lie had only one particular object in his mind, 
as to build a church or found a school at a particular 
place, and that object cannot be carried out, the gift will 
fad, and the property will revert to the settlor, or, if the 
gift IS made by wll, fall into the residue (/). And where a 
testator selects a particular charity and takes some care 
to identify it, it is very difficult for the Court to find a 
general charitable intention if the named society ceases to 
exist before the testator’s death; if the Court cannot find 
a general charitable intention, the property falls into the 
residue, just as it would lapse if it were a gift to an 
individual who died before the testator (»i). Where, 
however, the institution is in existence at the testator’s 
death, but ceases to exist afterwards before receiving the 
legacy, there is no lapse; the legacy belongs to the 
institution, and with the rest of the property of the 
institution passes, on its dissolution, to the Crown, which, 
of its clemency, will allow the legacy to be applied 

cy-pres, irrespective of any question of general charitable 
intention (n). 


(3) Cbarities 
partly 
exempted 
from rule 


(3) Gifts to charities are, in some respects, not subject to 
the ^ perpetuity rule. Property may be devoted to 
charity for ever, although the effect of such a gift may be 


. 0^0 Charities (1881), 18 Ch. D. 310; Re Kxng, 1923, 

1 Ch. 243; Rz Robertson, 1930, 2 Ch. 71. 

(/;) Re The Weir Hospital, 1910, 2 Ch. 124. 

(0 Re White’s Trusts (1886), 33 Ch. D. 449; Re Wilson. Twenty^ 
many. Sunpson, 1913, 1 Ch. 314; Re Packe. Campion x. AU,.Qen., 
1918, 1 Ch. 437; Re Monk, Qiffen v. Wtdd, 1927, 2 Ch. 197. 

(m) Re Rymer, Rymer x. Stanfield, 1895, 1 Ch. 19; Re Harwood, 
Coleman x. Innes, 1936, Ch. 285. 

(n) Re Slevin, Slevin x. Hepburn, 1891, 2 Ch. 236. 
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to prevent the free alienation of the property (o), and 
tliere is nothing to prevent property from being given 
so as to pass from one charity to anotiier at any distance 
of time. Thus, a testator who wishes to have his tomb 
repaired in perpetuity—an object which, as has been 
stated above (p), is not charitable if tho tomb is not in a 
church—may give property to a charity upon condition 
that his tomb is kept in repair, with a gift over to another 
charity if at any time the tomb is not repaired (q). Hut 
a gift to a charity, not following after a gift to another 
charity, is void if it is not to take effect until the 
happening of a contingency which is obnoxious to the 
rule against perpetuities (r), and so is a gift over to a 
charity following after a gift to individuals if it is not 
bound to take effect, if it takes effect at all, within tho 
time allowed by the rule (s). 


Where property is given to trustees upon trust to carry 
out some pui-pose which is not charitable, e.g., to repair a 
tomb in a churchyard, or is given to some institution or 
society for a non-charitable pui*pose, e.g., to an angling 
society to be applied in restocking the waters fished by the 
society, the gift is void as tending to a perpetuity if only 
the income is to be used and no limit of time is fixed for its 
application to the purpose named (<). If, however, the 
trust were limited to a time allowed by the perpetuity rule, 
it would be good, though, there being no beneficiaries, it 
could not be enforced, and, so far as the trustees did not use 
the property for the purpose named, there would be a 
resulting trust for the settlor (w). And where the property 
IS given to an institution or society for its general purposes 


(o) Ckamberlayne v. Brockdl (1872), L. R. 8 Ch. App. 206. 

(;>) Ante, p. 106. 

(?) 1891, 3 Ch. 252. But a gift over to a non-charitable 

^ void: Re Daviee, Lloyd v. Cardigan County Council, 

another method of effecting the desired obicct, 

see Chardon, 1928, Ch. 464; but the decision in that case has been 
much cnticised. 

(r) Alt V. Straiheden, 1894, 3 Ch. 265. 

D 1 Phillipe V. Davis, 1893, 2 Ch. 491; Rf> Peel’s 

Release. 1921, 2 Ch. 218. 

(0 Clifford, Mallani v. McFie (1912), 81 L. J. Ch. 220; Re 
Urunmorul, Ashworth v. Drummond, 1914, 2 Ch. 90. But see He 
t^hardon, Johnston v. Davits, 1928, Ch. 464. 

1 Cooper-Dean v. Pferens (1889). 41 Ch. D. 

002 , and Re Thompson, Public Trustee v. Lloyd, 1934, Ch. 342, ante, p. 68. 


agai?J^t per¬ 
petuities. 


liift iu per¬ 
petuity for 
nou-chari- 
table purpose 
void. 
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without any fetter as to the particular purpose to which it 
IS to be applied, the gift is vaUd. although the objects of the 
institution or society are not charitable, for the property 
18 in such a case freely alienable, and there is no tendency 

to a perpetuity (d). But the objects of the institution or 
society must not be illegal (a;). 


(4) VoluntarT 
conveyances 
to a charity 
g’ood notwith¬ 
standing 
27 Eliz. c. 4. 


(4) Voluntary conveyances of land to a charity were 
never liable to be upset by the donor subsequently con- 
veying the land to a purchaser, for they were held not 
to faU within 2i Eliz. c. 4(t/). This is, however, of 
bttie importance now, since by s. 173 of the Law of 
Property Act, 1925, no voluntary conveyance of land 
whoever the alienee may be, is now void against a subse¬ 
quent purchaser, in the absence of actual fraud ( 2 ). 


e«“om 's apphcable to 

income tax. c 3,n able purposes only, and is, in fact, applied for 

charitable purposes only, is exempt from income tax (a). 

i^Thirh^^'^** ^ compared with individuals, are treated 

charities are With disiavour in the following respects:_ 

dis-favonred : 

(i)Sutute (1) Eestrictions have been placed by the legislature 
{“he "nv"v conveyance to charities of land or of pereonal 

auce of land estate to be laid out in the purchase of land. The con- 
tocharity: veyance, if made inter vivos, must comply with the 

requirements of the Mortmain and Charitable Uses Act, 
1888, as amend^ by s. 29 (4) of the Settled Land Act, 
1925, except when the charity is exempted from the 
provisions of those Acts. Testamentary gifts to charity 
of land or of money to be laid out in the purchase of 
land were formerly prohibited by statute in most cases, but 
now by the Mortmain and Charitable Uses Act, 1891, 
^ 3, money secured on land or other personal estate arising 
from or connected with land can be given by will to a 
charitable use, and land itself may be assured by will to 


n ^ 1930, 2 Ch. 383. Cp. Re 

Ogden, 1933, Ch. 678. 

(x) See Bowman v. Secular Society, Ltd., 1917, A C 406 

(y) Ramay v. Oilchriet, 1892, A. C. 412. 

(z) Ante, p. 98. 

(a) Income Tax Act, 1918, s. 37; Finance Act, 1921, s. 30: Finance 
Act, 1927, 9. 24. 
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or for a charitable use, though it will usually have to bo 
sold within a year after the testator’s deatii. unless an 
order is obtained from a judge of the High Court or the 
Charity Commissioners, allowing its retention when 
required for actual occupation for the purposes of the 
charity, and not as an investment (b). If the land 
remains unsold at the end of the year without any such 
order having been made, it will vest in the ofiicial trustee 
of charity lands, who will see to its being sold (c). The 
Act, however, does not apply where land is devised on 
trust for sale, and only the proceeds of sale are given to 
the charity; in such a case, the trustees need not sell 
within a year (d). Where a testator gives money to a 
charity, with a direction to lay it out in tlie purchase of 
land, the gift of the money is good, but it must not 
be laid out in purchasing land unless an order is 
obtained from a High Court judge or the Charity 
Commissioners (e). 

Charities are also subject to restrictions against making nml the 
dispositions of their property. It is usually unlawful for 
the trustees of a charity to make any disposition of the tlpeliy. 
charity estate except under the express authority of an 
Act of Parliament or of a Court or judge of competent 
jurisdiction or according to a scheme legally established 
or with the approval of the Charity Commissioners (/). 

But numerous charities, e.g.j those wholly maintained by 
voluntary contributions, are exempt from this restric¬ 
tion {g). The provision of s. 29 of the Settled Land 
Act, 1925, which gives trustees of charity land all 
the powers conferred by that Act on a tenant for life 
and on the trustees of a settlement, does not dispense with 
the necessity for obtaining any consent or order required 
apart from the Act; on the other hand, it does not make 
charity land settled land for all purposes, e.g., it does not 


(6) Mortmain and Charitable Uses Act, 1891, ss. 5, 8. 

(o) Ibid. a. G. 

(d) Sidebotlom, Beeley v. Waterhons0, 1902, 2 Oh. 389. 

{e) Mortmain and Charitable Uses Act, 1891, s. 7. 

loiy ,^1***^*^^® Act, 1855, 8. 29j lie Mason’s Orphanage, 

ioyo, 1 Oh. 696. 

(ff) Chyitable Trusts Act, 1853. b. 62; Charitable Trusts Act. 

594, 8. 4. As to mixed chariUos, i.e.^ those partly maintained 

contributions, see Jie Shakespeare Memorial Trust, 
U)23, 2 Oh. 398. 

S. 


8 
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prevent a sole trustee from receiving capital money if the 
scheme governing the charity allows him to do so {h). 


(2) Gifti* to 
diarities of an 
obnoxious 
character not 
valid. 


(2) In the case of a trust for private individuals, the 
character of the beneficiaries is immaterial, but the nature 
of a charitable trust is sometimes very material. If it 
offends against the provision of any statute, or against 
morality or public policy, it ^vill not be enforced. For 
instance, gifts for superstitious uses are void as offending 
against the statutes 23 Hen. VIIL c. 10, and 1 Edw. VL 
c. 14, but the saying of masses for the dead is not now 
regarded as a superstitious use within those statutes (i), 
and a gift for such a purpose is charitable (j). A gift of 
money for the purpose of paying the fines of persons 
convicted of offences against the game law's is void as 
being contrary to public policy (k). 


These are the respects in which a charitable trust is 
treated differently from a private one. In other respects 
the two are treated exactly alike, e.g., in the application 
a level with of tho Statut^ of Limitations as a bar to their enforce- 

^g ill appli-' ^lius, if land held on trust for a charity is wrong- 

cation of fully conveyed or leased to a purchaser or lessee, the right 
Statutes of of the charity to recover the land will be barred at the 
Limitation^ expiration of twelve years from tho date of the conveyance 

or lease, just as the right of private beneficiaries would be 
barred (n ); and, of course, if the purchaser or lessee 
acquired the legal estate for value without notice of the 
trust, he would hold free from it at once. And s. 8 of 
the Trustee Act, 1888, which allow's trustees themselves, 
except in a few cases, to plead the Statutes of Limitations 
in answer to an action for breach of trust, applies appa¬ 
rently to charity, as much as to private, trustees (o). 
But if the property is still in the possession of the trustees, 
or of volunteers claiming under them, the charitable trust 
may be enforced at any distance of time (p). 

(A) Me Booth and Soutkend-oi^-Sea Company's Contract, 1927, 

1 Ch. 679. 

(>) Bourne v. Keane, 1919, A. C. 815. 

(j) Be Cans, 1934, Ch. 162. 

(A) Thrupp V. Collett (1868), 26 Beav. 125. 

(ti) Real Property Limitation Act, 1833, e. 25; Real Property 
Limitation Act, 1874, s. 1; Mary Magdalen v. Att.^Qen. (18S9), 

6 H. L. C. 189. See p* 189. 

{p) Re Robert Gwynne'a Charity (1694), 10 T. L. R. 428. And see 
Smith V. Kerr, 1902, 1 Ch. 774. 


In other 
re.specta chari¬ 
table trusts 
are treated on 
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So, too, the rule laid down in Saunders v. Vautier{p) 
applies to a charity, corporate or unincorporate, equally 
as to an individual (g). The rule is that where there is an 
absolute vested gift made payable on a future event, with 
a direction to accumulate the income in the meantime and 
pay it with the principal, the Court will not enforce the 
trust for accumulation in which no person but the 
beneficiary has any interest, or, in other words, that a 
beneficiary may put an end to an accumulation which is 
exclusively for his benefit, and demand the property the 
moment he is sui juris. The reason of the rule is that a 
man who is sui juris may do what he likes ^vith his own 
property. If, then, a testator gives a legacy to a charity, 
but directs his executors to accumulate the interest on the 
legacy for ten years, and then hand the capital and 
accumulations to the charity, the charity can claim the 
legacy at once, as its interest is vested and indefeasible, 
and no one but the charity has any interest in the legacy. 
But the rule does not apply if other persons have possible 
interests in the property (r). 


Charitable ti’usts being a matter of public concern, the 
proper person to take proceedings for their enforcement 
IS the Attorney-General, but a private individual may 
sue if he obtains the certificate of the Charity Commis- 
sioners allowing him to do so (s), a certificate which he 
may obtain even pending the action (<). 


Very often it becomes necessary to draw up a scheme for 
the administration of a charitable trust, as, for instance, 
when the cy-prhs doctrine is applied (m), or when property 
has been given to charity without any specification of the 
particular object to which it is to be applied (x). In such 
a case, the scheme is directed by the Court or the Charity 
Commissioners, or, in the case of educational charities, 


Jo^lf ^ approved in Gosling v. Gosling (1859). 

(?) ^VfiarUmv. Masterman. ms, A.C.18Q; He Knapp. 192Q, 1 Ch. Z41. 
V. Oeen, 1938, A. C. 575. 

1895 1 

(0 Kendall v. Slair (1S90), 45 CL. D. 139. 

(M) Btscoe V. Jackson (1886), 35 Ch. D. 460. 

(x) He White, 1893, 2 Oi. 41. 

8 ( 2 ) 


and of 
Saunders v. 
f’'autiei' rule. 


Knforoc'ment 
of charitable 
trust. 


Settling of 
suhemes. 
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the Board of Education {y). When a scheme has been 
settled by the Charity Commissioners or Board of Educa¬ 
tion, the Court will not interfere with the details of the 
scheme, unless the Commissioners or the Board have 
exceeded their authority or the scheme contains some¬ 
thing wrong in principle or wrong in law {z). When the 
trustees of a charity wish to have a scheme established 
for the administration of the trust, they should apply to 
the Court by originating summons, making the Attorney- 
General a party, and no other party has a right to 
intervene, though after the matter has been referred to 
chambers to settle a scheme, the Court may allow persons 
to intervene {a). 


(y) See, e.y., Re BerkJwmsted Grammar School, 1908, 2 Ch. 26. 
(?) Re Campden Charities (1881), 18 Ch. D. 310: Re The Weir 
IIoBpital, 1910, 2 Ch. 124. 

(a) Re Hyde Park Place Charity, 1911, 1 Ch. 678. 
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CHAPTER VIII. 

IMPLIED OR RESULTING TRUSTS. 

By an implied trust is here meant a trust foujided upon 
tlie unexpressed but presumed intention of the party. 
Such trusts are also “resulting,” because the beneficial 
interest in the property comes back or results to the person, 
or the representatives of the pereon, who transferred the 
property to the trustee or provided the means of obtaining 
it. Some writers make the term “ implied ” trust include 
all trusts which are not express, and divide implied trusts 
into (a) resulting, i.e., dependent on the supposed inten¬ 
tion, and (b) constructive, i.e., arising by operation of law 
independently of intention. The diflei^ence is purely one 
of terminology. The following are the chief kinds of 
implied trust in the sense explained above:— 

(1) A veiy common case of implied or resulting trust 
arises where a settlor conveys property upon trusts which 
do not exhaust the whole of the beneficial interest in the 
property; here the beneficial interest, so far as it is not 
effectually disposed of, results to the settlor, or, if ho is 
dead, to his residuary devisee, or residuary legatee, or the 
persons entitled under his intestacy. Thus, if a testator 
gives the residue of his property to A. upon trusts to bo 
afterwards declared, and he dies without executing any 
further testamentary document setting out the trusts, A. 
holds as trustee for the persons entitled as under an 
intestacy. Again, if the testator bequeathed the residue to 
A. upon trust to pay the income to B. for life without saying 
what was to be done with the property on B.’s death, A. 
would on B.’s death hold as trustee for the persons entitled 
as on an intestacy of the testator. And the same result 
would follow if, and so far as, the trusts declared offended 
against any rule of law, such as the perpetuity rule. By 
giving the property to A. expressly upon trust the testator 
has shown that he does not wish A. to take beneficially. 


What implied 
and resulting 
trusts are. 


' 1) Resulting 
trust where 
‘‘xpressed 
trusts do not 
exhaust whole 
beneficial 
interest. 
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and it would not be open to A. to produce external 

evidence to contradict the intention expressed in the will. 

If. however, it appears on a consideration of the whole 

will that the testator meant to give the property to A 

for his OTO benefit, subject merely to his carrying out the 

expressed trusts, A. will take the unexliausted residue 

beneficially, e,g., where a testator gave all his property to 

his sister absolutely on trust to pay his wife an annuity, 

and the income was more than enough to pay the annuity’ 

the sister was held to be beneficially entitled to the 
balance (/). 


What becomes 
of property 
when bene- 
ticiary is dead 
intestate 
without repre¬ 
sentatives. 


Crown takes 
personalty as 
bona raeantia. 


Trustee used 
to take realty 
beneficially, 
but it now 
^oes to the 
Crown as 
boua vacanCui. 


If property is vested in trustees upon trust absolutely 
foi- a person who is alive at the date when the instrument 
comes into operation, the fact that he afterwards dies 
intestate without leaving anyone in whom his equitable 
interest may vest does not give rise to a resulting trust, 
tor the settlor has effectually parted with his whole bene- 
ncial mterest. In such a case, if the property is personalty 
the trustee has never been allowed to keep it for himself, but 
equity has followed the law in holding that the beneficial 
interest, being without an owner, belongs to the Crown as 
bona vacantia (g)\ but with regard to realty the rule used 
to be that the trustee took it beneficially, the legal rule of 
escheat not being applied by the Court of Chancery to 
eqmtable interests in realty (A). By the Intestates^ 
Estates Act, 1884 (i), however, the law of escheat was made 
to apply to equitable interests in realty, so that on the death 
of the beneficial owner before 1926 without an heir and 
intestate his interest passed to the lord of the fee, Lc.y 
usually, in the case of freeholds, the Crown, and, in the case 
of copyholds, the lord of the manor. In the case of deaths 
occurring after 1925, escheat is abolished, and in lieu of 
any right of escheat the intestate’s estate belongs as bona 
dacaniia to the Crown, or to the Duchy of Lancaster, or to 


i/1 ^ V. Dtnison (1813)^ 

1 \es. & Eea. 260; Croomev. Croome (1889), 61 L T 814 

{g) See,e.g., Pan^ v. Att.-Gen.y 1901, 1 Oh. 15, where the roJe 
wafl applied to capital money in the hands of trustees under the- 
Settled Land Acts, 1882—1890. 

(A) Burgess v. fFAeate (1759), 1 Eden, 177. 

« Wood, Att.-Gan. y. Anderson, 1896» 

2 Ch. 596. 
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the Duke of Cornwall, subject to the prior payiueiit of the 
debts of the deceased (k), 

A trustee, then, can never take beneticially, but the ease 
used to be different with an executor who was executor 
simply, and not also a trustee. Before the Executors 
Act, 1830, the executor of a testator who died without 
making an express disposition of residue became at law 
entitled to the residue so far as it consisted of poi-sonalty, 
and Courts of Equity so far followed the law as to allow the 
executor to retain the residue for his own use, unless it 
appeared from the -will to be the testator's intention to 
exclude him from the beneficial interest, in which ease he 
held as trustee for the persons entitled under the Statute 
of Distributions. It was provided, however, bv the 
Executors Act, 1830, that the executor should hold the 
undisposed-of residue as trustee for the persons (if anv) 
entitled under the Statute of Distributions, unless it appears 1 
by the will, or any codicil thereto, that the executor was 
intended to take such residue beneficially. And this is still 
the law as regards deaths which occurred before the 
1st January, 1926, but as regards deaths occurring on or 
after that date the law is governed by the Administration 
of Estates Act, 1925. 

Under ss. 46 and 49 of the Administration of Estates 
Act, 1925, any property not effectively disposed of by 
the will of the deceased is, after payment of debts, &c., 
to be distributed to or held in trust for tlie persons 
mentioned in s. 46, unless it appears by the will that 
the personal representative is intended to take the 
property absolutely (1). Where the persons who take the 
undisposed-of residue are the issue of the deceased, any 
beneficial interest taken under the will by any of them 
must be brought into account, but other relatives do not 
have to account for beneficial interests taken under the 
will. Even if there are no relatives and no husband or 
wife, the executor is not entitled to the undisposed-of 
residue unless the will shows an intention that he should 
take it; he must hand it over to the Crown, or the Duchy 
of Lancaster, or the Duke of Cornwall. 

(Aj) AdminUtration of Eatatea Act. 1925, sa. 46 and 46. 

(0 lie Sktats, 1936, Ch. 683; Re Corville (1937), 4 All E. R. 464. 


Before 18:U) 
executors 
took uiidU- 
posed-of 
persoualty 
unless con¬ 
trary inten¬ 
tion shown. 
Imt after IS30 
only if no 
relations. 


Effect of Ad. 
ministration 
of Estates 
Act. 1925. 
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^ (2) Another common ease of an implied or resulting 
chaser upon IS -where On a purchase property is conveyed into the 

conveyance name of some one other than the purchaser. “ The clear 

perLn. a single e.xception, is, that 

the trust of a legal estate, whether freehold, copyhold or 

leasehold, whether taken in the names of the purchaser 
and others, or in the names of others without that of the 
purchaser, whether in one name or several, whether jointly 
or successive, results to the man who advances the pur¬ 
chase-money; and it goes in strict analogy to the rule of 
common law^ that where a feoffment is made without con- 
sideration, the use results to the feoffor ” (Z). Though no 
mention of pure personalty is made in the quotation, it 
IS settled that the doctrine applies to that as weU as to 
imd (m)-, and it also applies where two or more persons 
advance purchase-money jointly and the purchase is taken 
m the name of one only, with the result that there will be a 
1 suiting trust in favour of the other or others as to so much 
of the money aa he or they advanced (n). If the advance of 
the purchaso-monoy by the real purchaser does not appear 
on face of the deed, and even if it is stated to have been 
made by the nominal purchaser, parol evidence is admis¬ 
sible to prove by whom it was actually made, for such evi¬ 
dence, in effect, shows that the nominal purchaser was really 
the agent of the true purchaser, a purpose for which parol 
evidence is always admissible (o). Even in the case of 
knd, such evidence is admissible, for s. 53 of the Law of 
Property Act, 1925, which requires a declaration of trust 
respecting any land to be manifested and proved by 

siting, does not affect the creation or operation of resulting, 
imphed or constructive trusts (p). 


trust which results, however, where it would be against public 

would defeat policy to permit the presumption, as where one person 

the p^chased an estate in the name of another in order to give 

the grantee a vote at a Parliamentary election (q). In sucli 
a case, as the Court refuses to raise a presumption of a 


(l) J‘er Eyre, C.B., m Dyer v. Dyer (1788), 2 Cox. 92. 

(m) Re A Poh^, 1902, 1 Oi. 282; The Venture, 1908, P. 218. 
(«) Wray v. Steele (1814,) 2 V. A: B. 388. 

V L. R. 4 Ch. App. 548. 

(p) b. 53 takes the place of ss. 7 and 8 of the Statute of Fmurb. 

(q) Groves v. Groves (1829), 3 Y. & J. 163. 175. 
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trust, the person in whom the legal interest is vested holds 
beneficially. 


As this doctrine of resulting trusts is based upon the ResxJting 
unexpressed but presumed intention of tlie true purchaser, 
it will not arise where the relation existing between the thereis a pre- 
truo and the nominal purchaser is sucli as to raise a pre- ^«raption uf 
sumption that a gift was intended. Tiiis presumption 
of advancement, as it is called, applies to all cases in 
which the person providing the purchase-monej' is undei 
an equitable obligation to support, or make provision for, 
the person to whom the property is conveyed, ?.e., where 
the former is the husband or father| of, or stands in loco 
])arentis to, the latter. 


A\ here, therefore, a husband buys property and has it in whuM- 
conveyed to his wife, primu facie this is a gift to her; if it is 
<;onveyed to both of them jointly, pnma facie they hold as .>£ advance- 
beneficial joint tenants. The fact that the marriage is 
aftenvards dissolved, or that a decree of nullitv is afterwards * 

pronounced by reason of the canonical disability (which 
]uakes the marriage voidable only, not void from the start), 
will not do away with the presumption of advancement 
which existed at the date of the conveyance ( 5 ). But no 
such presujuption arises when a wife buys property and 
puts it in her liusband's name; primu facie he holds as 
trustee for her (/). Nor docs it arise when the purchaser 
makes the purchase in the name of a woman with whom 
he has contracted an illegal marriage, or with whom lie is 
cohabiting without any marriage at all (w). Where a wife 
mortgages her property for her own purposes and th<' 
husband joins as surety, no presumption of advancement 
arises if he afterwards pays off the mortgage; he can, 
therefore, claim indemnity from her (t). 

Again, if a father buys property, and has it put in (b) legitimate 
the name of his son or daughter, primd facie it is a gift *=^**^*^: 


o ru ^ V. Thornky, 1893, 2 Ch. 229; Dunbar v. Dunbar, 1909 

« Ch. 639« 

(0 Herder v. Herder, 1903, 2 Ch. 98. 

S2%s^'^202’^’ (1858). 4 K. k J. 152; Tiider v. Kidder (1806), 

(a:) lie SaUsbury.Jonea (mS), 3 All E. R. 459. 
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(c) 5 f<rrji*chil(l 


Presumption 
of trust or 
advancement 
is rebuttable 
by evidence. 


What 
evidence is 
admissible. 


to the child (&). But it has been held that there is no 
such equitable obligation upon a mother, whether the 
father is alive or not, to provide for her children, as to 
raise a presumption of advancement upon a purchase by her 
in the name of her child (c), and, if this is so, the fact that 
statute law {d) has now imposed upon a married woman 
haying property an obhgation to maintain her husband, 
children, ^andchildren, and parents, does not seem to affect 
the question, as it is merely one of equitable obligation. But 
in the case of a purchase by a mother, whether widowed 
or not, very little evidence would be required to rebut the 
presumption of a resulting trust, if it does in fact exist. 

Lastly, there will be a presumption of a gift if the true 
purchaser stands in loco parentis to the nominal purchaser, 
i.e.j if he has taken upon himself the duty of providing 
for the child in life (e). Bor instance, in one case a 
grandfather was held on the facts of the case to be in loco 
parentis to a grandchild whose father was dead (/), and 
in another the purchaser was held on the facts of the case 
to be in loco parentis to an illegitimate son (g). 


It must be remembered, however, that both the presump¬ 
tion of a resulting trust and the presumption of advance¬ 
ment can be rebutted by evidence of the actual intention of 
the purcliaser. In all these cases the Court puts itself in 
the position of a jury, and considei's all the circumstances 
of the case, so as to anive at the purchaser’s real intention, 
and it is only where there is no evidence to contradict it 
that the presumption of a resulting trust, or of advance¬ 
ment, as the case may be, will prevail (A). The acts and 
declarations of the parties before or at the time of the 
purchase, or so immediately after it as to constitute a part 


(6) Dyer v. Dyer (1788), 2 Cox, 92. 

(<t) Bennet v. Bennet (1879), 10 Oh. D. 474; Ite De Visme (1864), 
2 De G. J. & S. 17. But see contra, Sayre v. Hughes (1868), D. R» 
6 Eq. 376; Garrett v. Wilkinson (1848), 2 De G. & Sm. 244. 

{d) The statutory provision is now the Poor Law Act, 1930, s. 14 (4),. 
as amended by the Law Reform (Married Women and Tortfeasors) Act,. 
1935, Second Schedule. 

(«) See Bennet v. Bennet, supra. 

If) Ebrand v. Dancer (1680), 2 Ch. Cas. 26. 

(^) Beckford v. Beckford (1774), Lofft, 490. See also Currant v. 
Jago (1844), 1 CoU. 261. 

(A) Fowkes V. Pascoe (1875), L. R. 10 Ch. App. 343. 
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of the transaction, are admissible in evidence eitlier for or 
against the party who did the act or made the declaration; 
subsequent acts and declarations are only admissible as 
evidence against the party who did or made them, and not 
ill his favour. Thus, if a father buys property, and has it 
conveyed into the name of his son, the father’s declaration 
at the time of the purchase that he wished the son to hold 
as trustee for him would be admissible to rebut the pre- 
sumption of advancement, but the father’s subsequent acts 
and declarations, though they could bo used by the son to 
support the presumption of advancement, could not be used 
in evidence by the father to rebut it(i). Therefore, the 
presumption of advancement will not be rebutted by the 
mere fact that the father retains the property under his 
control, and receives the rents and profits or the dividends 
and interest, and continues to do so even after the son has 
ceased to be a minor (/c). On the other hand, the subse- 
sequent acts and declarations of the sou may be used 
against him by the father, and may rebut the presump¬ 
tion of advancement where there is nothing showng the 
intention of the father, at the time of the purchase, 
sufficient to counteract the effect of those acts or declara¬ 
tions (?). The fact that the son permits his father 
to receive the profits of the property is no evidence 
against him, for it is “ an act of reverence and good 
manners ” (m). Where a husband puts property in his 
wife’s name, he cannot be heard to say that he ^d so to 
defeat his creditors, and that the wife knew this (n). 

It used to be considered that, if the son had already been 
fully advanced and provided for, that was a strong circum¬ 
stance against the presumption of a further advance in his 
favour, but little weight is now given to this circumstance, 
for the father is the sole judge on the question of a eon’s 
provision (o). The fact that the son is acting as his 

(i) Stock V. MoAvoy (1872), L. R, 15 Eq. 55; Iteddington v. 
Reddingtoyi (1794), 3 P. C. ICMi, at pp. 182, 195: SidmoMth v. 

Sxdmouth (1840), 2 Beav. 447. 

(/:) Qrty v. Orey (1677), 2 Swanst. 594; Batstone v. Salter (1874), 

L. U. 19 Eq. 250; Commissioners of Stamp Duties v. Byrnes, 1911. 
A, C* 386. 

(l) Scawin V. Scawin (1841), 1 Y. & C. C. C. 65. 

(m) Grey v. Grey (1677), 2 Swanst. 594. 

(n) Gascoigne v. Gascoigne, 1918. 1 K. B. 223. 

(o) Ilepworth V. llepworth (1870), L. R. 11 Eq. 10. 


What is 
sufiicient to 
rebut the 
presumption 
of advance¬ 
ment. 
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father s solicitor would be sufficient to rebut the presump¬ 
tion of advancement, unless the rest of the evidence shows 
an intention to make a gift (p); and the circumstances may 
show that the property ivas put in another’s name merely 
for convenience, as where a husband in failing health opens 
a banking account in his wife’s name(^). 


Whether 

resuJtiiig 

trust for 

grantor 

arises on a 

voluntary 

conveyance 

(a) freeholds; 


Whether upon a voluntary transfer made by 4 to B of 
property already vested in A. there is a presumption 
of a resultmg trust in favour of A. if he is not the husLnd 
or father of, or in loco parentis to B., is not yet settled. 
Before 1926, if the property was freehold and it was not 
expressly conveyed to the use of B., a use was implied in 
favour 01 A., and this use was executed or turned into 
the legal estate by the Statute of Uses, so that the con¬ 
veyance passed no interest to E. Consequently it was the 
practice of conveyancers liefore 102G to make 4 convey 
unto and to the use of B. The expression of a use in 
favour of B. prevented any resulting use being implied in 
favour of A.; B. took the legal estate and the equitable 
interest also unless a trust was engrafted on the use (r). 

1 Qor V repealed as from the 1st January, 

ly-b, It is no longer necessary in a voluntary conveyance of 

freeholds to state that the land is conveyed to the use 

of the grantee in order to pass the legal estate. Xor is it 

necessary to do so in order to prevent a resulting trust from 

arism^ for it is provided by s. 60 (3) of the Law of Property 

Act, 1925, that in a voluntary conveyance a resulting trust 

for the grantor shall not be implied merely by reason that 

the property is not expressed to be conveyed for the use or 
benefit of the grantee. 


(b) othei It seems, then, that on a voluntary conveyance of 
P P ^ freeholds no trust in favour of the grantor arises unless the 

property is expressly given on trusts which do not exhaust 
the whole beneficial interest. And this would appear to be 
so as regards leaseholds also, for the section appears to 
^pplj to them. But on a voluntary transfer of property 


(p) Garrett v. IFilkinson (1848), 2 De G. & Sm. 244. 

( 3 ) Marshal v. CruUwdl (1875), L. R. 20 Eq. 328. 

(r) The contrary view is expressed in Maitland’s Lectures on Equityi 
2ud cd., p. 77. 
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otLer than land it is perhaps the better opinion that the 
transferee is presumed to be a trustee for the transferor 
unless the transferor is the husband or father of, or in loco 
lyarentis to, the transferee; this presumption is, liowever, 
rebuttable (s). There is certainly a resulting trust if a! 
transfers stocks and shares voluntarily to himself and B., 
unless the implication of a trust is rebutted by the cir¬ 
cumstances. Thus, in IRc ^ i^^oQYcidoff it)^ A. transferred 
some War Stock into the joint names of herself and her 
grand-daughter who was four years old and to whom A. 
was not in loco parentis. Farwell, J., held that there was a 
presumption that A. intended the stock to be held on trust 
for herself, although the grand-daughter, being an infant, 
could not be appointed a trustee. 

(3) Closely connected with the trust which results to a 
purchaser on a purchase in another’s name is the result¬ 
ing trust which often arises out of a joint jiurchase or 
joint mortgage, the sundving purchaser or mortgagee 
being treated as a trustee of the share of the purchase 
or mortgage money advanced by the deceased purcliaser 

or mortgagee. This has already been fully discussed in 
Chapter HI. (w). 

(4; Where two persons make an arrangement as to the 
disposal of their property and execute mutual wills in 
pursuance thereof, giving each other a life interest with 
remamder over to a third person on the survivor’s death, 
the one who predeceases the other dies with the implied 
promise of the survivor that the arrangement shall hold 
good, the survivor, after taking the benefit given to him 
by the other s will, holds the property of his own, to which 
the arrangenient applies, on an implied trust for the third 
person, and, if he alters his will, his personal representative 
wU take the property subject to the trust (x). But 
there must be independent evidence that the mutual 


V (1885). 31 Cb. D. 282, at p. 287; 

rVfiS^ V. Howard (1819), 7 Price, a 

(1906),’ 2i‘t*L 1*^ 843, at p. 348; lie Hoioe 

it) 1935. W. N. 68? 

(«) Ank, p. 21. 

(X) Dufour V. Pereira (1769), I Dick. 419; lie Ilagger, 1930, 2 Cb. 190. 


(3) liesiiltiu;^ 
trimt ill case 
of joint pur¬ 
chases or 
mortgages. 


Jfutual 

wilts. 



THE PRINCIPLES OF EQUITY. 


wilk were made in pursuance of arrangement; the 
arrangement will not be presumed merely from the mutual 
character of the two wills (t). And even if the mutual 
wills are made in pursuance of arrangement between the 
testators, there will apparently be no trust if each gives 
his property to the other absolutely, even though each 
gives his property to the same third person in the event 
of the other testator dying before him. In such a case 
the survivor, although he has taken the other testator’s 
property, having taken it absolutely, can make what 
disposition he likes of that property and his own property (w). 


(0 Re Oldham, Iladwen v. Myles, 1925. Ch. 15- 
Trustee Co.y 1928, A. C. 391. ^ 

(u) Re Oldham, Radwen v. Myles, 1925, Ch. 75. 


Gray v. Perpetual 
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CHAPTEJl IX. 


CONSTRUCTIVE TRUSTS. 


A CONSTRUCTIVE trust, as distinguished both from express 
and from implied h'usts, may be defined as a trust which is 
raised by construction of equity, in order to satisfy the 
demands of justice and good conscience without reference 
to any presumed intention of the parties. The following 
are tlie principal kinds of such trusts:— 


(1) Where a binding contract for sale is entered into, 
the beneficial ownei-ship of the property passes at once to 
the purchaser, but the vendor has a lien on the property 
for the purchase-money and a right to retain the property 
until the money is paid. Even if the vendor executes an 
absolute conveyance of the property to the purchaser, 
he still has a lien on the property in equity in respect of 
any part of the purchase-money which may not have been 
paid. The purchaser is a constructive trustee for the vendor 
to the extent to which the purchase-money has not been paid, 
for it is against conscience for him to keep the property 
without paying the full consideration. The lien arises 
independently of any implied agreement between the 
parties, and attaches on a sale not only of realty, but also of 
leaseholds (a) and other personalty, such as a reversionary 
interest in a trust fund (6). The lien is not excluded by the 

fact that the purchase-deed contains a receipt for the 
purchase-money (c). 



Occasionally, however, the vendor will have no lien, 
receives all that he bargained for—if, for instance, 1 


If 

iC 


V. Thomas. 1900, 2 Ch. 462. 

(6) Re Stuoley, Stuoley v. Kekewieh, 1906, 1 Ch. 67. 
Dansk V. Snell, 1908, 2 Ch. 127. 

vendor’s lion, Mackreth 
( 808), 2 TVhito & Tudor’s Equity OcLsea, pp. 848 et seq. 


V. 


And ace 
Symtnons 


Definition, 


(1) Vendor’s 
lieu for 
unpaid pur¬ 
chase-money. 


When no lion 
arises. 
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sells t[ie property in consideration of the purchaser giving 
him a promissory note or a bond to pay him an annuity, 
and the promissory note or bond is duly given—there will 
be no lien on the property sold, even though the note is 
not met at maturity or the annuity is not paid (d). More¬ 
over. the nature of the contract may exclude the vendor’s 
lien; as where the existence of a lien would prevent the 
purchaser from selling the property (e), or where the 
intention of the parties is that the purchaser shall resell or 
mortgage the property and pay off the vendor out of the 
proceeds (/). 


When lien is 
waived by 
taking 
security. 


The vendor may waive his lien by taking a security 
for the purchase-money; but a mere personal security, 
such as a bond {g) or a bill of exchange or promissory 
note {h)y will not, of itself, be sufficient to discharge the 
lien. “It depends upon the circumstances of each case, 
whether the Court is to infer that the lien was intended 
to bo reserved, or that credit was given, and exclusively 
given, to the pereon from whom the other security was 
taken ’’ (i). 


Against 
whom the 
lien is or is 
not enforced. 


The vendor’s lien may be enforced not only against the 
purchaser himself and his representatives after his death, 
but also against all persons taking under him or them as 
volunteers, and against the trustee in bankruptcy of the 
purchaser, for he takes the bankrupt’s property subject 
to all the equities affecting it in the hands of the bank¬ 
rupt (A:). Also, if it is a lien on property other than land, it 
may be enforced even against a purchaser, unless the 
purchaser obtained the legal interestfor value without notice, 
actual or constructive, of the lien, or unless, as in Bice v. 
Rice {l)t though his interest is only equitable, he has a better 
equity than the vendor. But after the vendor has parted 


(d) Parrott v. Sweetland (1834), 3 My. & K. 655; Buckland t. 
Pocknell (1843), 13 Sim. 406. 

(e) Dixon v. Gayjere (1857), 1 De G. & J. 655, a sale in considera¬ 
tion of an annuity to be paid tor three lives. 

(/) Re Brentwood Brick Co. (1876), 4 Ch. D. 562. 

{g) ColHne v. Colline (1862), M Beav. 346. 

(A) Hughes v. Kearney (1803), 1 Sch. k. Lefr. 132. rr 

(») Per Eldon, C., in Mackreih v. Symmone (1808), 2 White & Tu o 
Equity Cases, pp. 848 et seq. 

(k) Ex parte Hanson (1806), 12 Ves. at p. 349. 

(i) (1853), 2 Drew. 73. See ante, p. 49. 


CONSTRUCTIVE TRUSTS. 


129 


with the title deeds, his lieu on land appears to be a " general 
equitable charge ” within the meaning of s. 10 of the Land 
Charges Act, 1925 (■/»), and it is registrable as a land charge, 
and if not so registered it will be void against a purchaser! 

2 .e., any person (including a mortgagee or lessee) who, for 
valuable consideration, takes any interest in the land (tz). 
and it wiU be void even if the purchaser has notice of 
it (o). On the other hand, if it is registered, it will bind 
everyone who takes the land, even though he takes the 
legal estate for value without notice of it in fact(p). 

ysndor may lose his lieu, not only by waiving it lluw iir*u 
or by the passmg of the property into the hands of a 
person who takes free from it, but also by the operation 
of the Statutes of Limitation. The puruliaser, though a 
trustee for the vendor, is only a constructive trustee, and 
can therefore plead the statute. An equitable lien on 
land IS barred at the expiration of twelve years by the 
provisions of the Real Property Limitation Act, 1874. 

8. 8 (r), but an equitable lien on pure personalty is not 
subject to any Statute of Limitations (s). 

fi ^1?,®enforce his lien by issuing a ^vrit in How lien is 
the bhancery Division, claiming a declaration that he is enforowi. 
entitled to a lien, and on such declaration being made he 

^ such remedies for enforcing payment 
of his purchase-money and interest as he would have been 
entitled to under an express mortgage or charge (^). 

(2) Purchaser s lien. —Somewhat analogous to the ( 2 ) Pur- 
\endor8 lien for unpaid purchase-money is the lien which ('haser'ri linu 
a purchaser has upon the property in the hands of the 
vendor for any instalment of his purchase-money which piu-cha^.^* 
he has paid without obtaining a conveyance. The pur- “^oney. 
chaser has this lien not only when the contract goes off 


(»») See ante, p. 35. 

(n) Uind Chargtjs Act, 1925, as. 13, 20. 

(o) iMw of Property Act, 1926, s. 199. 

(p) Ibtd. s. 198. 

J'’? y-Stephan^on (1848), 7 Plare, 1. 

/A if Slucley v. Kekewich, 1906, 1 Cb. 67. 

nil,; L. C. 672 (purchasor’d liea); 

Jfe&tucley, Stuol^y v. Kek^ioh. 1906, 1 Ch. 67 (vendor’s lien). 

^ A 


s. 
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LeHHce'R lien. 


(3) rerson 
occuj'ving 
fiduciary 
poMtion is 
coDBtructive 
trustee of 
profit made 
through his 
position: 

e.g.y if he 
renews a lease 
iorming part 
f»f the trust 
property, he 
holds the 
renewed lease 
as trD8t4>e. 


for want of title, but also where it is rescinded under a 
condition enabling the purchaser to rescind (m); but if 
the contract goes off through the purchaser’s default the 
lien is gone (x). The lien extends not only to the pur¬ 
chase-money actually paid, but also to interest thereon, 
and to money paid' as interest on the unpaid purchase- 
money, and to the costs properly incurred by the pur¬ 
chaser (y). The lien will prevail against all persons 
against whom^ a vendor’s lien would prevail, and like the 
vendor’s lien it must apparently now be registered as a 
land charge in order to bind subsequent purchasers 

A similar lien exists if an intended lessee enters on 
the land under a contract to grant him a lease and expends 
money in repairing the premises in accordance with his 
contract, and the lessor fails to grant the lease (a). 

(3) It is a general principle of equity that a trustee or 
other person occupying a fiduciary position must not take 
advantage of his position to make a personal profit for 
himself in any case where to do so might create a conflict 
between his duty and his interest. Any profit he may 
make in such a case he holds as constructive trustee for the 
person to whom he owes the duty. A common instance of 
this occurs where a trustee of a lease obtains a renewal in 
his o^vn name and for his own benefit, the invariable rule 
being that a lease so renewed must he held upon trust for 
the cestui que trust, even though the trustee honestly 
endeavoured to renew the lease for the benefit of the cestui 
que trust. The leading case on the point is Keech v. 
Sandford (6), where a trustee, who was holding a lease of 
Romford Market upon trust for an infant, applied to the 
lessor before the expiration of the term for a renewal for 
the benefit of the infant. The lessor refused to grant such 
a renewal, whereupon the trustee got a lease made to him¬ 
self. It was held by King, L.O., that he was trustee of 


(u) Whitbread v. Watt, 1901, 1 Gh. 911, at p. 915; affirmad, 1902, 
1 Ch. 835. 

{x) Driver v. Grant (1852), 5 D« G. & Sm. 451; Ridout v. Fowler, 
1904, 2 Ch. 93. 

(y) Rose v. Watson (1864), 10 H. L. 0&. 672. 

(z) See anle, p. 129. 

(a) Middleton v. Maanay (’1864). 2 H. & M. 233. 

(5) (1726), Cha. Oa. 61. 
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the lease for the infant, and must assign the lease to him 
and account for the profits, the Lord Chancellor oynicaUy 

. • » 1 — see, if a trustee, on the refusal 

to renew, might have a lease to himself, few trust estates 

would be renewed to cestui que use." The principle is 

not confined to trustees properly so called, but ext<‘nds also 

to other persons who clearly occupy a fiduciary position 

such as executors, administrators, and agents, and the rule 

le, in their case, an absolute one, just as it is in the case of 

ail express trustee, that, however bond fide they may act 

they cannot keep the benefit of a renewal. But a diJ p.h a 

tuiotion has bGon drawn botwsGii tbs rsnewal of a leaso aiid jjiin hjiKr 

a purchase of the reversion on the lease, and it has been 

held that a trustee who purchases the reversion is entitled i fr'au.7 

to the benefit of his purchase, unless he has been guilty <>f 

of fraud or unless the lease is renewable (<?), the ground 

of the distinction being alleged to be that a renewed 

lease is merely, as it were, a continuation of or graft upon 

the trust property, whereas the reversion is something- 
different. ® 


The rule laid dowjj in Keech v. Sandford(d) hae been 
extended to pereons who have a partial interest in a leas<' 
euch as tenant for life (e), partners (/), mortgagors and ra™'",, 

^ (p)> joint tenants and tenants in com- iutcrent 

mon [h), although such persons do not stand in a definite 
nduciary relation to the other persons interested. But in 
these cases the rule is only applied in a modified form; it 
iH not an absolute rule that such persons must hold the 
renewed lease as constructive trustees. The presumption 
ot a trust IS in their case rebuttable, and, if they can show 
nat they did not in any way abuse their position, or in 
any way intercept an advantage coming by way of acore- 


190?^ ^ And see Grtfith v. Oic.n, 

^ cannot now be perpetually renewable 

^ Act, 1922, 8. 145). 

(d) (172«), dm. Oa. 61. 

* (1810), 17 Vee. 298, 311; Clegg 

r Rdmou^on (1857), 8 De G. M. & G. 787. 807. 

n885), 2?Si: 


9(2) 
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tion to the estate, they can keep the reiierwed lease for 
their own benefit, though it is very difficult for a partner, 
and, in a less degree, for a mortgagor or mortgagee, to 
rebut the presumption (i). The matter was fully discussed 
in He Biss, Biss v. Biss (fc). There the owner of a shop 
held under a yearly tenancy died intestate, leaving a 
widow and three children, and the widow obtained a giunt 
of administration and continued with one of the sons to 
carry on the business. The widow applied unsuccessfully 
to the landlord for a new lease, and the son thereupon 
obtained a lease for himself. It was held by the Court of 
Appeal that he was entitled to keep the lease for himself, 
for he did not stand in any fiduciary position to the other 
persons interested in the estate, and he had not deprived 
the estate of any expectation of renewal, and he liad not 
in any way abused his position. 


I’urciia.He of 
revornion by 
pcrhon Imviug 
a partiat 
interest iit 


If a tenant for life or other person having a partial 
interest in a lease purchases the reversion, he will hold it 
for his own benefit, imless he is guilty of fraud, or there is 
an express trust for renewal in the settlement (1). A 
tenant for life who purchases adjoining land under a right 
of pre-emption annexed to the settled land must hold it 
as a trustee (m). 


Ijieu fur 
OKpenftOM of 

rPtifwal, See. 


Where a person, who has renewed a loase or purrhase^f 
the reversion on the lease in his own name, is held to be a 
trustee, he has a lien upon the estate for the costs and 
expenses of the rene^N^l or purchase with interest at 4 per 
cent.; and if he has expended money in permanent 
improvements he is primd facie entitled to be recouped 
his expenditure to the extent of the improved value, and 
the fact that he is beneficially entitled as tenant for life 
under the constructive trust does not displace his right to 
recoupment (m). 


(i) Re Biss, Biss v. Biss, 1903, 2 Ch. 40. 

(A,) 1903, 2 Ch. 40. 

(l) Bavdall V. Rustell (1817), 3 Mer. 190; Re Lord 
Will (1884), 26 Ch. D. 590; Phillips v. Phillips (1885), 29 
673; Longton v. WUsby (1887), 76 L. T. 770; Bevan y. IVebb, 
i Ch. 620. 

(m) Rowley y. Ginnever, 1897, 2 Ch. 503. 
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(4) A constructive trust also soinetinies arises through a ^ 4 ) stranger 
stranger to a trust already constituted becoming charge- *»* 

able as a trustee. It is clear that any one is a constructive 
trustee if he receives the trust property, even for value, t.uHtee. 
with actual or constructive notice that the property is 
trust property and that the transfer to him is a breach of 
trust, or if, having received the trust property otherwise 
than by purchase for value without notice, he knowingly 
deals with it in a manner inconsistent wdth the trust (o). 

And a stranger to the trust may also incur liability to the 
beneficiaries by assisting, with knowledge, in a fraudulent 
design on the part of the trustee, even though lie does noi 
actually himself receive the trust property (p). But 

strangers are not to be made constructive trustet^s merely 
they act as agents of trustees in transactions 
within their legal powers, transactions perhaps of wliich 
a Court of Equity may disapprove, unless those agents 
receive and become chargeable with some part of the trust 
property, or unless they assist with knowledge in a 
dishonest and fraudulent design on the part of the 
trustees ” {q). 

As regards a trustees partnera, it is pro\ided by s. 13 
of the Partnership Act, 1890, that if a partner, being a 
ti’ustee, improperly employs trust property in the partner- trust, o’s 
ship business, no other pai tner is liable for the trust 'mproj.'r i iu- 
property to the beneliciaiies; but the section does not 
^ect any liability incurred by any partner by reason of 
hie having notice of a breach of trust, nor does it prevent j>ui 
trust money from being followed and recovered from the 
firm if still in its possession or under control. 

(o) I'heie are many other cases, too numerous to sjtotdfy, (5) otim 
in which a constructive trust is raised in equity. Every 
cose, not being a case of express or implied trust, in which 
the legal owner of property is compelled in equity to hold 

(o) See, e.g., Lee v. Sankey (1872), L. R. 15 Eq. 204, at p. 211; 

2 Q. B.. 390, at p. 396; Re Blundell (1888). 

40 Ch. D. 370, at p. 381. 

(/>) Barnes v. Addy (1874), L. R. 9 Ch. App. 244, at p. 251. 

(?) I^rd Selborne, L.C., in Barnes v. Addy, ubi sup.; 

approved in Mara v. Br(none, 1896, 1 Ch. 199, at p. 209. Sw also 
Ije Barney, 1892, 2 Ch. 2^; Col^an v. Bucks and Ozon. Union 
Bank. 1897, 2 Ch. 243; and Stokes v. Prance, 1898, 1 Ch. at p. 224. 
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it, either wholly or in part, for the beaefit of some other 
person, is, strictly speaking, a case of coastructive trust. 
For instance, a mortgagee who has sold under his power 
of sale is a constructive trustee for the mortgagor of any 
surplus of the purchase-money remaining after he has 
paid himself his principal, interest and costs; and his 
solicitor who receives the purchase-money is equally a 
trustee (r). 


(r) Re Bell (1886), 34 Ch. D. 462. 
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CHAPTER X. 

TRUSTEES. 


(1) Their appointment, retirement, and removal. 

Ability to be a trustee is, generally, co-extensive with who may bo 
the capacity to hold property. Thus, a corpoiatioii 
may always be a trustee of pure personalty (a), and of 
land also if it has authority to hold land by virtue of 
some statute or of a licence in mortmain (6), e.g., if it is 
a company registered under the Companies Act, 1929 (c). 

A corporation may be a co-trustee with an individual or 
another corporation, for the Bodies Corporate ;^Joi[it 
Tenancy) Act, 1899, has removed the former inability 
of a corporation to hold property in joint tenancy. 

The appointment of a corporation to be a trustee is 
much encouraged by the Trustee Act, 1925, and other 
Acts of 1925. “Trust corporation” in those Acts 
means the Public Trustee or a corporation either 
appointed by the Court in any particular case to be a 
trustee, or entitled by rules made under s. 4 (3) of tlie 
Public Trustee Act, 1906, to act as custodian trustee (d). 

The Public Trustee is entitled to hold land, though no 
express power to do so is given to him by the Public 
Trustee Act, 1906 (e). An alien, also, being allowed by AUeu^. 
the British Nationality and Status of Aliens Act, 191^1, 

8. 17, to hold real or personal property of every descrip¬ 
tion, except a British ship, can be a trustee. And so 

(o) Att.-Oen. v. St. John's Hospital, Bedford (1865), 2 De (J. 

J. A: Sm. 621, 636. 

(6) Mortmain and Charitable Uses Act, 1888, a. 1. 

(c) Rt Thompson, Thompson v. Alexander, 1905. 1 Ch. 229; Companies 
Act, 1929, 8. 14. 

(d) Pod, p. 144. See the Public Trustee (Custodian Trustee) Rules, 

1926, and s. 3 of the Law of Property (Amendment) Act, 1926, which 
makes the expression include also certain other b(^e8 and persons. 

«.y., the Treasury Solicitor, a trustee in bankruptcy, and a trustee 
under a deed of arrau^ment. 

(e) Re Leslie's Tlassop Estates, 1911, 1 Oh. 611. 
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Marriftl Can a married woman, and she need not, since the 

:von;cn. Married Womens Property Act, 1882 (/), obtain her 

husband’s assent to the acceptance of a trust, nor need 
she now make use of a deed acknowledged, or obtain her 
husband’s concurrence, in disposing of trust property 
An infant cannot be appointed a trustee (^), and a pur¬ 
ported conveyance to him of a legal estate on trust will 
operate only as a declaration of trust and will not pass 
any legal estate to him; but if the conveyance is made 
to him and another person of full age, the legal estate will 
vest in the other person alone [i). 

rnrsoiip who Jn connection with the appointment of trustees it 
would not should be remembered that they may be appointed 

‘he settlor on making the settlement, (ii; by 
the beneficiaries if they are all sui juris and between 
them entitled to the w'hole beneficial interest, (iii) by 
some person who has a power, either under the trust 
instrument or under s. 36 of the Trustee Act, 1925, 
to appoint new' trustees, or (iv) by the Court. Where 
the appointment is being made by the settlor or the 
beneficiaries, any competent person or corporation may be 
appointed, but, when it is being made by a person under a 
power to appoint new trustees, no one whom the Court 
wmuld not appoint should be appointed, though such an 
appointment is not necessarily invalid (j). The Court will 
not appoint a person under disability, nor a person who is 
resident out of the jurisdiction, unless the trust property 
is abroad or all the beneficiaries are abroad (h), nor as a 

or a beneficiary's solicitor or husband 
or wife, owing to the fact that the trustee may be placed 
in a position in which his duty and his interest, or two 
inconsistent duties, conflict (/); but a woman of business 


(/) Ss. IS and 24. 

(g) r^w of Property Act. 192o, s. 170; replacing s. 1 of Married 
\\ omen s Property Act, 1907, which overruled Ilarknets and 
Alltfopp, 1896, 2 Ch. 358. 

(A) Law of Property Act, 1925. a. 20. 

(*) Ibid. 8. 19 (4) and (5). 

(;) Re Cotier, Jenningi v. Nye, 1915, 1 Ch. 307. 

(A) Re Freeman’s Settlement Trusts 0887), 37 Ch. D. 148; F* 
Liddiard (1880), 14 Ch. D. 310. 

(0 Fx parte Clutton (1853), 17 Jar. 988: Re Orde (1883), 

Ch. D. 271, at p. 272; Re Coode, Coode v. Foster (1913), 10^ 
L. T. 94. 
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capacity may be appointed, even though it is possible to 
find another trustee (m). Under the poAver of appoint¬ 
ing new trustees given by s. 10 of the Trustee Act, 1893, 
it was held that the appointor could not, owing to the 
wording of the section, appoint himself {n), but he may 
do so now under a. 36 of the Trustee Act, 1925, and there 
has never been any rule that the donee of an express power 
conferred by the settlement cannot appoint himself (o), 
though, such a power being fiduciary, the appointor 
should only appoint himself in special circumstances (p). 

Provision is made by s. 34 of the Trustee Act, 1925, 
to limit the number of trustees of a settlement of land or 
of a trust for sale of land. If at the commencement of 
the Act (i.€., 1st January, 1926) there Avere more than 
four trustees their position was not affected; they aU con¬ 
tinued to act, but no neAv trustee can be appointed until 
the number is reduced to less than four, and thereafter the 
number cannot be increased beyond four. But this 
does not prevent an appointment being made before the 
number is reduced below four if the result of the appoint¬ 
ment is to reduce the number to four or less; e.g.y if 
there were five trustees and tAvo wished to retire, an 
appointment could be made of one trustee (but not tAvo) 
to take their place. If the settlement or trust is made 
after the Act, the number must not in any case exceed 
four, and if more than four are appointed, the four first 
named who are able and willing to act will alone be the 
trustees. The section is confined to land, and does not 
apply even to land if the land or the proceeds of sale 
of it are held for charitable, ecclesiastical or public 
purposes, nor does it apply to the trustees of a term of 
years absolute limited by a settlement on trusts for raising 
money, or of a like term created under the statutory 
remedies relating to annual sums charged on land (^). 
On the other hand, provision has been made by statute (r) 

(m) Re Diekinaon'e TrutU, 1902. W. N. 104. 

(n) Re Sampeon, 1906, 1 Ch. 435. 

(o) MonteHore v. Guedalla, 1903, 2 Ch. 723. 

(p) Skeat’e Settlement (1889), 42 Oh. D. 522; Re Rewpn, Rewen 
V. Barnes. 1894, 2 Oh. 297. 

(q) Soe Law of Property Act, 1925, 8. 121. Op. s. 160 of the 
Judicature Act, 1926, oa to the number of personal representatives. 

(r) Soo I.OW of Property Act, 1925, s. 27 (2); Settled I^nd Acfa, 
1926, B3. 18 (1), 94; Trustee Act, 1925, se. 14, 37. Cp. Judicature 
.4ct, 192.5, 8. 160, as to personal representatives. 


Whether ap- 
piiiutor eau 
appoint him- 
.nelf a new 
trustee. 


Number iT 
triMtees. 
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to prevent a sole trustee of a settlement of land or of a 
trust for sale of land from receiving capital money, except 
where a trust corporation is acting as sole trustee" 


Et^uity uever 
wants ;i 
trustee. 


Wherever a trust exists, and there is no trustee to 
execute it, the person in whom the legal estate vests holds 
the property as trustee, the want of a trustee not afFectiiig 
the beneficial interest. Therefore, if a testator shows an 
intention to create a trust, but does not appoint a 
trustee, the personal representatives are deemed to be 
trustees. In the same way, if a sole trustee appointed by 
the settlor disclaims the trust, this does not put an end 
tx) the trust, but the property reverts to the settlor, or, 
if he is dead, to his personal representatives, who must 
hold upon the trusts specified in the settlement (5). 
Similarly, on the death of a sole or surviving trustee, 
the legal estate, still subject to the trust, vests in his 
personal representatives, whether it is pure personalty, 
leaseholds, or freeholds (i), and, until new trustees are 
appmnted, the personal representatives, though thev are 
not bound to accept the position and duties of trustees (m), 
are capable of exercising or perfonning any power or 
ti ust which the deceased trustee could have exercised or 
pei-formed, unless the trust instrument, if any, contains 
a contrary direction (a;). 


to appoint Trustee Act, 1925 (y), the Court ha? 

new trustees ^ wide power of appointing a new trustee or new trustees 

TrustetAct substitution for or in addition to any existing 

1925 . s. 41 . trustee or trustees, or although there is no existing trustee. 

The appointment can be made whenever it is expedient to 
appoint a new trustee and it is found inexpedientf 
cult, or impracticable so to do without the assistance of 
the Court, e.^., when a trustee is convicted of felony or 
18 a lunatic or defective or is bankrupt or is a 
corporation which is in liquidation or Haa been dis¬ 
solved (z). The Court has also, under ss. 44—56 of the 


C«) Mallott V. Wihonf 1903, 2 Ch. 494. 

(t) Administration of Estates Act, 1925, ss. 1 and 3; replacing 
Conveyancing Act, 1881, s. 30. 

(u) Re Bennett, Ward v. Bennett, 1906, 1 Ch. 216. 

(x) Trustee Act, 1925, s. 18, re-^nactinir s. 8 of Conveyancing Act, 
1911. 

(y) This replaces s. 25 of Trustee Act, 1893. 

( 2 ) Probably, however, unless the corporation is a sole trustee, the 
appointment could be made out of Court under s. 36 (poet, p. 140). 



TRUSTEES. 


130 


saxDe Act {z), very extensive pew-el's of making vesting 
orders with regard to trust land and orders vesting the 
right to transfer trust stock or sue for trust things in 
action, whenever it appoints a new trustee, and on many 
other occasions also. Applications for the appointment 
of a ne\v trustee and for such vesting orders may be 
made by any beneficiary or trustee (a), and in the High 
Court are made by originating summons in the Chancery 
Di\dsion (6). 

A further power of appointing a trustee is given to 
the Court by s. 1 of the Judicial Trustees Act, 1896, 
and the Judicial Trustees Rules, 1897, w-hich enable the 
Court, on the application by s umm ons of the settlor or 
a trustee or a beneficiary, to appoint any fit and proper 
person nominated in the application (c), or an official of 
the Court (usually the official solicitor), to be a judicial 
trustee to act alone or jointly with any other person and, 
if sufficient cause is shown, in place of all or any existing 
trustees. Under this Act the Court may appoint a judicial 
trustee to administer the estate of a testator or intestate 
instead of the executor or administrator (d), but in all 
■cases the appointment of a judicial trustee is absolutely 
discretionary (d). A judicial trustee is an officer of the 
Court, and as such is subject to its control and supervision; 
be can at any time obtain the Court’s direction as to the 
way in which he is to act, without the necessity of a formal 
application by summons; he is entitled to such remxmera- 
tion as the Court allows him; and his accounts are audited 
every year (c). In these respects he differs from an ordinary 
trustee. 

Lastly, by the Public Trustee Act, 1906, s. 5, the Court 
has power, on the application by originating summons of 
any trustee or beneficiary, to appoint the Public Trustee 
to be a new or additional trustee, even though the trust 

(z) These sections take the place of ss. 26—41 of Trustee Act, 1893. 

(а) Trustee Act, 1925, s. 68. 

(б) R. S. O., Ord. LV. r. 14a. 

(c) See Douglas v. Botam, 1900, 2 Ch. 749. 

(d) lie Ratcliff, 1898, 2 Oh. 352. 

(a) Judicial Trustees Act, 1896; Judicial Trustees Rules. 1897. 


(b) Uiiilt'r the 
Judicial 
'rrust*^*^ A 't. 
1896 . 


(c) Under the 
Public Trus¬ 
tee Act, 1906. 
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Rfeuioval of 


Ap]>oiDtiueiit 
of trufltee»out 

(<f 


Tt) wlittt 
tTcrjli- it can 
bt TTj»d#>: 


and how and 

bv whom. 

¥ 


in-strument contains a direction that he shall not be 
appointed (/). 

*41so, apart altogether from legislation, the Court has 
an inherent jurisdiction to remove a trustee, and to 
appoint a new one in his place, and this jurisdiction 
will be exercised whenever the welfare of the beneficiaries 
requires it, the interest of the trust being the matter of 
paramount importance with the Court {g). The welfare 
of the beneficiaries is also the Court’s guide in exercising 
its statutory powers of removal, e.^., on bankruptcy (A); 
a bankrupt trustee ought to be removed from his trustee¬ 
ship whenever the nature of the trust is such that he has 
to receive and deal with trust funds so that he can mis¬ 
appropriate them, but, if there is no danger to the trust 

proj^rty, bankruptcy by itself will not necessarily induce- 
the Court to remove him (i). 

The occasions for having recourse to the Court for the 
appointment of new trustees are not in these days of very 
fiequent occurrence, for the appointment can usually be 
made out of Court under an express power confeiTed by 
the trust instrument, or under the statutory power given 
by B. 36 of the IrusteeAct, 1925 (/), which applies when¬ 
ever the trust was created, unless excluded by the trust 
instrument, if any. The section allows a new trustee or 
trustees to be appointed to take the place of a trustee who- 
is dead (/c), or remains out of the United Kingdom for 
more than twelve months, or desires to be discharged, or 
refuses, or is unfit, to act, or is incapable of acting, or ia 
an infant. For the purposes of the section a trustee who 
has been removed under aj)ower in the trust instrument ia 
treated as if he were dead, or, in the case of a corporation, 
as if it desired to be discharged; and a dissolved corpora¬ 
tion is treated as if it were incapable of acting. The 
appointment is made in writing (not necessarily, though 
usually, by deed) by (1) the person nominated for the 

(/) See further, aa to the Public Trustee, m/ra, p. 143. 

{g') He WrighUon, WrighUon v. Cooke, 1908, 1 Ch. 789. 

(A) Trustee Act, 1925, s. 41. 

(i) lie Barker's Truets (1875), 1 Ch. D. 43: He Adams' Trusts 
(1879), 12 Ch. D. 634. 

(;) Thia replaoea a. 10 of Trustee Act, 1893. 

(k) This iuoludea a person nominated trustee in a will, but dying- 
before the testator: Trustee Act, 1925, s. 36 (8). 
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purpose by the iustrumeiit, ii; auy, creating the trust, or 
(if there is no such pei-sou, or no such person able and 
willing to act) (2) the surviving or continuing trustees or 
trustee, including a refusing or retiring trustee, if willing 
to make the appointment, or (3) the personal represen¬ 
tatives of the last surviving or continuing trustee. When 
the appointment is made by the personal represen¬ 
tatives, the concurrence of any executor who has re¬ 
nounced or who has not proved is not required, but 
a sole or last surviving executor intending to renounce, 
or all the executors where they all intend to renounce, may 
make the appointment, and will not thereby accept the 
office of executor. No appointment of a new trustee to 
take the place of a lunatic or defective trustee, who is 
also entitled in possession to some beneficial interest in 
the trust property, can be made by the continuing trustee 
or trustees without the leave of the Judge or Master in 
Lunacy. 

On an appointment of new trustees the number of 
trustees may, subject to the restrictions imposed by the 
Act on the number of trustees {1) be increased, and a 
separate set of trustees, not exceeding four, may be ap¬ 
pointed for any part of the trust property held on 
distinct trusts. It is not obligatory (except as men¬ 
tioned below) to appoint more than one trustee where only 
one was originally appointed, or to fill up the original 
number where more than two were originally appointed. 
But (except where only one trustee was originally 
appointed, and a sole trustee when appointed will be able 
to give valid receipts foe all capital money) a trustee is not 
to be discharged unless there will be either a trust corpora¬ 
tion or at least two individuals to perform the trust (w). 
The exception placed in brackets in the last sentence can 
only apply where the trust property consists entirely of 
pure personalty, for a sole individual trustee cannot give 
a receipt for capital money arising under a trust for sale of 
land or a settlement of land (n). Nothing in the Act is to 
authorise the appointment of a sole trustee, not being a trust 
corporation, where the trustee, when appointed, would not 
be able to give valid receipts for all capital money arising 

(/) See ante, p. 137. (m) Trustee Act, 1925, s. 37 (1). 

(n) Trustee Act, 1925, s. 14; poet, p. 176. 


Nuinber ot' 
trustees U) b 
appointeii. 
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under the trust (o). Where new trustees of a conveyance 
on trust for sale are being appointed, the same persons 
must be appointed as are for the time being trustees of 
the settlement of the proceeds (p). 

of'lJdditionri^ Formerly, tfeere was no statutory power of appoint- 
tiiistee. additional trustee except where a vacancy had 

occurred in the trusteeship. Now, however, by s. 36 (6) 
of the Trustee Act, 1925, an additional trustee or addi¬ 
tional trustees may be appointed by the person nominated 
by the trust instrument, if any, for the purpose of ap¬ 
pointing new trustees, or, if there is no such person, or 
no such person able and willing to act, by the trustee or 
trustees for the time being. But this is only allowed if 
a sole trustee, other than a trust corporation, is or has 
been originally appointed to act, or where there are not 
more than three trustees, none of them being a trust 
coiporation. ihe number must not be increased beyond 
four. It is not obligatory to appoint an additional 
trustee, unless the trust instrument, if any, or any 
statutory enactment, provides to the contrary (o'). 

Veatiug Where a new trustee is appointed, the trust property 

u\TpcdTtmTnt”*^ vested in him. A useful provision enabling 

new done without any conveyance or assignment is 

truek-ebj contained in s. 40 of the Trustee Act, 1925 (r), under 

which the property may be made to vest in the persons, 
who by virtue of the appointment are now the trustees, 
by a mere vesting declaration by the appointor contained 
in the appointment, which for this purpose must be by 
deed. Where the deed is made after 1925, it operates 
as if it contained such a declaration though none in 
actually inserted, subject to any express provision to the 
contrary therein. The section does not, however, extend 
(a) to land conveyed by way of mortgage for securing 
money subject to the trust except land conveyed on trust 
for securing debentures or debenture stock; or (b) to land 
held under a lease which contains a covenant not to assign 
without consent, unless before the execution of the de^ 


(o) Trustee Act, 1925, s. 37 (2). See post, p. 176. 

(p) Law of Property Act, 1925, s. 24 ; Trustee Act, 1926, s. 35 (!)• 
(^) See, e.ff., Law of Property Act, 1925, s. 27 (2); Settled Laad 

Act, 1925, 83. 30 (3). 94; Trustee Act, 1925, s. 14 (2). 

(r) This replaces s. 12 of Trustee Act, 1893. 
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the requisite consent has been obtained, or unless by virtue 
of any statute or rule of law the vesting declaration, 
express or implied, would not operate as a breach of 
covenant or give rise to a forfeiture; or (c) to any 
share, stock, annuity, or property which is only trans¬ 
ferable in books kept by a company or otlier body, or in 
manner directed by or under Act of Parliament (r). 

Where it is difficult or impossible to obtain a transfer 
of the legal interest in trust property, application must 
be made to the Court for a vesting order (s). 

The difficulty frequently experienced in times past of 
finding a person willing to act as trustee is now met by 
the Public Trustee Act, 1906, which established a Public 
Trustee. The two chief advantages derived from appoint¬ 
ing him to act as a trustee are that, beingacorpomtion (C. 
he never dies, and the State is responsible for any loss to 
the trust estate caused by his breaches of trust (m). He 
may act as a custodian trustee, or as an ordinaiy trustee, 
or as a judicial trustee, and may act alone or jointly 
with another person or other persons; he may decline to 
accept any trust, except that he must not decline solely on 
the ground of the smallness of the trust property; he can¬ 
not accept any trust exclusively for religious or charitable 
purposes (v), or any trust under a deed of aiTangement for 
the benefit of creditors, or the administration of any estate 
known or believed by him to be insolvent; nor can he, as 
ordinary trustee, carry on a business without the leave of 
the Treasury, unless he carries it on (a) for not more than 
eighteen months, and (b) with a view to sale, disposition, 
or winding-up, and (c) if satisfied that it can be carried on 
without risk of loss (w). Nor can he accept the trustee¬ 
ship of any settlement other than an English one (a?). 

The appointment of the Public Trustee to act as cus¬ 
todian ti’ustee may be made by the Court, or by the sottlor, 

(r) The legal estate in registered land will not pass until the Registrar 
gives effect to the declaration on the register in accordance with s. 47 
of the Land Registration Act, 1926. 

(fi) Trustee Act, 1925, ss. 44 e< seq. See ante, p. 139. 

fO Public Trustee Act, 1906, s. 1. 

<«) Ibid. B. 7. 

(v) Se© Re Hampton, Public Trustee v. Hampton (1919), 88 L. J. 
Ch, 103. 

(w') Public Trustee Act, 1906, s. 2; Public Trustee Rules, 1912,r. 7. 

(*) Re Hewitt. 1915, 1 C5h. 228. 


Vesting ov(Ur. 


Tin- Public 
Trnstee. 


Public Trus¬ 
tee acting as 
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trustee. 
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or by the person who has power to appoint new trustees. 
U hen appointed, the trust property must be transferred to 
him as if he were sole trustee, and all the securities and 
documents of title relating to the ti’ust property are to be 
in his sole custody, and all sums payable to or out of the 
income of the trust property are to be paid to or by him, 
except that he may allow the dividends and other income 
to be paid to the other trustees (called the " managing 
trustees”)^ or as they may direct. The management of 
the trust property and the exercise of any power or 
discretion exerciseable by the trustees under the tiust 
remain vested in the managing trustees. Where it is 
desired to appoint a custodian trustee, it is not necessary 
to appoint the Public Trustee, for certain companies 
incorporated in the United Elingdom and having their 
place of business there may be so appointed, even if the 
trust is religious or charitable (y), and can charge certain 
fees ( 2 ). A company cannot be appointed to be managing 
I rustee and also to be custodian trustee, with a view to 
enabling it to charge in the latter capacity (a). 


Public Trus¬ 
tee actinjr aw 
ordinnrv 

W 


The Public Trustee may be appointed to bean ordinary 
trustee, either as an original or as a new trustee or as an 
additional trustee, in the same cases and in the same 
manner and by the same persons or Court as if he were 
a private trustee, with this addition, that, though the 
trustees originally appointed were two or more, the Public 
Trustee may be appointed sole trustee, notwithstanding a 
direction in the trust instrument that on appointment of 
new trustees the number shall not be reduced below 
three (6). But he may not be appointed a new or addi¬ 
tional trustee if the tnist instrument contains a direction 
to the contrary’', unless the Court othenvise orders; and, 
when it is proposed to appoint him as a new or additional 
trustee, notice must be given to the beneficiaries, any one 
of whom may apply to the Court, and the Court may pro" 


(y) Re Cherry*s Trusts, Robimon v. Trustees of Wesleyan Methodist 

Chapel FurposeSf 1914, 1 Ch. 83. 

(z) Public Trustee Act, 1906, s. 4; Public Trustee (Custoaia 

Trustee) Rules, 1926. 

(а) Aming v. James, 1936, Cb. 158, post, p. 170. 

(б) Re Moxon, 1916, 2 Ch. 595. 
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liibit the appointment if. liaWng regard to the interests of 
all the benedciaries, it considei-s it expedient to do so (6). 

The Public Trustee is also given ])ower to obtain probate 
of a -will or letters of administration (c), and an executor 
who has obtained probate, or an administrator who has 
obtained letters of administration, may, with the sanction 
of the Courts transfer to the Public Trustee the whole 
future administration of the estate, and in that way escape 
from all liability in respect of the further administra¬ 
tion (d). 

A person appointed trustee is not bound to act, but may 
disclaim the trust at any time before he has done anything 
showing his intention to accept it. The disclaimer is 
usually effected by deed, though a deed is not essential, 
except perhaps to enable a married woman to disclaim 
an estate or interest in land, which she may do without 
acknowledgment and without the concurrence of her 
husband (e). In other cases, a disclaimer may even be 
by word of mouth or inferred from conduct (/), or from 
the fact that a long time has elapsed since the appointment 
and the trustee has done nothing (g). The disclaimer 
must be of the whole of the trusts; a disclaimer of part, 
even though distinct and separate from the rest, is 
ineffectual (A). A disclaimer of the trust operates also 
as a disclaimer of the property, which thereupon reverts 
to the settlor or his representatives, if the person disclaiming 
is a sole trustee, or, if there are other trustees, remains 
in them (i). 

A trustee who has accepted the trust cannot afterwards 
disclaim it; and an executor-trustee, by proving" the will, 
is deemed to have accepted the trusts of the will (A). A 
trustee may, however, obtain a release from his trusteeship 

(f/") Public Trustee Act, 1900, s. 5. See Firth, 1912, 1 Ch. 80(>. 

(c) Ibid. s. 6 (1); Rule (5. 

{d') Public Trustee Act, 190C, s. C (2). 

(c) Law of Property Act, 1925, ss. 167 and 168. 

(/) SUiooj V. Elph (1833), 1 My. & K. 195. 

(j7) lie Clout and Frewer, 1924, 2 Ch. 230. But see Re BxrchaV. 
Birrhall y. Ashton (1889), 40 Ch. D. 436. 

(/i) Re Lord a^xd Fullerlon^e Contract, 1896, 1 Oh. 228. 

(«) Re Birohallf mpra; Mallott v. Wilson, 1903, 2 Ch. 494. 

(*) Muoklov? y. Fuller (1821), Jac. 198. 

S. 


Dischumer by 
trustee. 


Rotirenieut 
of trustee. 


10 
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(a) Under 
Trustee Act, 
1925, e. 39. 


(b) Under 
Public 
Trustee Act, 
1906, 8. 5. 

(c) Under 
Judicial 
Trustees Act, 
1896. 


in various ways. Formerly, he could not retire from the 
f rust, except under a power to that effect specially given 
by the trust instrument, or by the consent of the cestuis 
que trust if they were sui juriSy or under an order of 
the Court (0- But now, under the Trustee Act, 1925, 
s. 39 (tw), which applies to all trusts, w'henever created, 
unless negatived by the trust instrument, if any, a 
trustee may by deed retire from the trust, provided 
that after his discharge there -will be either a trust 
corporation or at least two individuals to perform the 
trust, and provided that his co-trustees and the 
person, if any, entitled to appoint new trustees con¬ 
sent by deed to his retirement. Everything requisite 
for vesting the trust property in the continuing trustees 
alone must be done, and this vesting may be effected by 
a vesting declaration inserted in the deed of retirement 
by the retiring and continuing trustees, and by the other 
person, if any, empowered to appoint new trustees, except 
in the case of those properties already mentioned, which 
cannot be made so to vest on the appointment of a new 
trustee {n). Where the deed is made after 1925, a vest¬ 
ing declaration is implied unless the contrary is stated (o). 
Further, by s. 5 of the Public Trustee Act, 1906, a 
trustee may retire, on or after the appointment of the 
Public Trustee as an ordinary trustee, without leaving 
two trustees and without the consents required by s. 39 ol 
the Trustee Act, 1925; and under the Judicial Trustees 
Act, 1896 (p), a judicial trustee may retire on giving 
notice to the Court stating what proposals he makes as to 
the appointment of a successor. 


In what sense 
the trustee is 
the servant ^— 
and in what 
sense the con~ 
troller ,—of his 
eettui que 
truet. 


(2) The duties and discretions of trustees. 


A trustee must observe all the rules of equity relative 
to trustees, and he departs therefrom at his own particu¬ 
lar peril, unless he is directed to do so by all the cestuis 
que trusty being sui juris and between them entitled to 
the whole beneficial interest. On receiving such a direc¬ 
tion the trustee is bound to comply with it, for he is ® 



{1) Manson v. Baillie (1855), 2 Macq. H. L. Cas. 80. 

(m) This taJies the place of s. 11 of Trustee Act, 1893. 

(n) See supra, p. 142. 

(o) Trust^ Act, 1925, s. 40. 

\p) S. 4; Judicial XAstees Hules, 1897, r. 23. 
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servant to his cestnis que trust. For instance, "where 
trustees are directed at their absolute discretion to apply 
the whole or any part of a fund for the benefit of A., 
and are told to apply for the benefit of B. any part of 
the fund not applied for A.’s benefit, A. and B., if both 
sui juriSf can together compel the trustees to apply the 
whole fund for their benefit (^). 

But a trustee is not a servant to any one cestui que trust 
in the sense that he must comply with directions given 
by the cestui que trust to disregaixl the terms of tho trust 
instrument or the rules of equity; so that A. alone in the 
above example could not control the trustees’ discretion. 
Any cestui que trust may, however, assign his beneficial 
interest without the consent of the trustee (r); and the 
ccstuis que trusty or any one or more of them, may compel 
tho trustee to execute any particular duty; and if a cestui 
que trust has reason to suppose that the trustee is about 
to do an act not authorised by the trust, he may have 
an injunction to restrain him (s). 

Where pure personal property is vested in trustees on 
trust for sale and conversion, and to hold the proceeds for 
a class of persons, Tsdth power to postpone the sale and 
conversion, any member of the class who is absolutely 
entitled to a share may, in the absence of special circum¬ 
stances, call for immediate payment or transfer of his 
share, notwithstanding the power of the trustees to post¬ 
pone conversion (f). But it is otherwise in the case of 
land; the vesting in possession of the share of one of the 
beneficiaries does not put an end to the power of post¬ 
ponement, or entitle that beneficiary to call for an imme¬ 
diate sale of the land; and even when undivided shares 
in land were possible, he could not call for the conveyance 
of an undivided share in the land (?<). 

As regards trusts for sale of land which arise by 
statute, e.g., the trust for sale created by the Law of 


( 7 ) Jie Smith, Public Trustee v. As'piuall, 1928, Ch. 915. 

(r) Donaldson v. Donaldson (1854), Kay, 711. 

(«) Palls V. Strutt (1841), 1 Hare, 146. 

(0 lie Marshall, 1914, 1 Ch. 192. 

(«) Re Horsnaill, Womersley v. Ilorsnailt. 1909, 1 Oh. 631; Pe, 
1914, 1 Oh. 62. 


Whether (me 
of u clafw of 
beneficiaries 
can claim his 
share of pro¬ 
perty directed 
to be con¬ 
verted, in 
spite of power 
to postpone 
conversion. 


How far 
trustees for 
sale of land 


10 ( 2 ) 
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mugt consult 
the wishes 
of the 

beneficiaries. 


How fMr 
Court controls 
trustee'!. 


Property Act, 1925, where land was held in undivided 
shares when the Act came into operation (t»), the trustees 
axe directed by s. 26 (3) of that Act (w), so far as 
practicable, to consult the persons of full age for the time 
being beneficially interested in possession in the rents 
and profits of the land until sale, and, so far as consistent 
with the general interest of the trust, to give effect to 
the wishes of such persons, or, in the case of dispute, of 
the majority (according to the value of their combined 
mterests) of such persons. But this provision does not 
apply to a trust for sale created by an instrument unless 
the instrument shows an intention that it shall apply. 
\^ere it applies, it requires the trustees to regard the 
wishes of the beneficiaries not only as to the exercise of 
the trust for sale, but also as to the exercise of all other 
trusts and powers conferred on the trustees by statute 
or by the trust instrument (w). 

The Court exercises, as regards all trustees, a general 
controlling influence over them, even in respect of their 
discretionary powers. The Court will see that they carry 
out their duties, one of which is to exercise bond fide any 
discretion given to them. If they refuse to exercise their 
discretion, the Court will interfere (x). But if they have 
an absolute discretion as to the mode of executing the 
trust, the Court will not interfere with their discretion, 
provided they exercise it in good faith (y). For instance, 
if a testator gives property to A., B. and C. to hold upon 
certain trusts, with power to sell it if they shall think fit, 
and A. and B. and some of the beneficiaries desire a sale, but 
C., in the bona fide exercise of his discretion, refuses to sell, 
the Court will not interfere, and the property cannot be 
sold (z), for in the case of a private trust no majority of 
trustees can bind a minority. If the gift were upon 
trust to sell with power to postpone conversion, and A. 
desired, but B. and C, did not desire, to sell, the Court would 


(v) Law of Ppoporty Act. 1925, s. 39; Ist Sebod.. Part IV. 

(w) As ainendeil by the Schedule of the Law of Property (Amend¬ 
ment) Act, 1926. 

(u) Be Jones, Jones v. Cusdck-Smith, 1931, I Ch. 375. 

(a?) Klug V. Klug, 1918, 2 Ch. G7. 

(y) Gisborne v. Gisborne (1877), 2 A. C. 300; Be Charterii, 191L 
2 Ch. 379. 

(e) See Tempest y. Lord Camoys (1882). 21 Ch. D. 571. 
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compel B. and C. to join in the sale, for here the trust for 
sale must prevail xmless all the trustees are agreed to 
exercise the discretionary power to postpone the sale (a). 

In connection with the Court’s control over trustees, it When trust 
should be noted that, when judgment has been given in 
an action for the administration of the trust, the trustees the Court, 
cannot exercise any of their powers without the sanction trustees 
of the Court (6); and that on an originating summons 
taken out by a beneficiary under Order LV., r. 3, the sanction to 
Court may in a proper case, without directing the execution exercise their 
of the trusts, order an inquiry whether a particular 
investment ought to be continued, notwithstanding that 
the trustees claim to exercise their discretion without 
the Court’s interference (c). 

The ollice of trustee, being one of personal confidence, Trustee 
cannot, in general, be delegated, for trustees who take 
upon themselves the management of property for the ^ 
benefit of others have no right to shift their duty on to 
other persons. Delegatus non potest delegare{d). But 1925,8.23; 
this does not mean that trustees must themselves per¬ 
sonally do every act which is necessary to be done in the 
execution of the trust. They have always been allowed 
to administer the trust through the instrumentality of 
others whenever there is a moral or legal necessity for so 
doing, or where as prudent men of business they would 
do so on their own behalf (e). And this rule of equity is 
now recognised and indeed extended by statute, for s. 23 
of the Trustee Act, 1925, has provid^ that trustees or 
personal representatives, instead of acting personally, may, 
unless forbidden by the trust instrument, employ and pay 

(«) Re mUon, Gibbes v. Hak-Hilton, 1909, 2 Ch. 548. As to enforcing 
a statutory trust for sale, see Re Buchanan-WoUaston's Conveyance, 

1939, 1 Oh. 217. 

(b) ilinora v. Battiaon (1876), 1 App. Cas. 428. 

(o) Re B'Epinouc'a Settlement, 1914, 1 C3i. 890. 

(rf) A temporary exception was creat^ by the Execution of Trusts 
(War Facilities) Acta, 1914 and 1915, allowing a trustee or executor 
or administrator engaged on war, service to appoint an attorney to 
act for him. But a trustee could not appoint his co-trustee (^Re 
Wella and Ilopkinaon, 1916. 2 Oh. 289), though an executor or 
administrator could appoint his co-executor or co-administrator. 

(«) Speight V. Gaunt (1883), 9 App. Gas. 1; Re De Poikonier, Dent 
V. De Pothonier, 1900,2 Ch. 529; Field v. FieU, 1894, 1 Ch. 425. 
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an agent, whether a solicitor, banker, stockbroker or other 
)erson, to transact any business or do any act required to 
)e transacted or done in the execution of the trust or the 
administration of the testator’s or intestate’s estate, 
including the receipt and payment of money, and will be 
entitled to be allowed and paid all charges and expenses 
so incurred, and will not be responsible for the default 
of any such agent if employed in good faith (/). 

The same section also gives trustees and personal 
representatives a wide power of appointing an agent or 
attorney in connection with property, real or personal, 
outside the United Kingdom, and provides that, without 
prejudice to his general power of appointing agents, a 
trustee may appoint a solicitor to receive money, or 
valuable consideration, or property receivable by the trustee 
by producing a deed containing a receipt, and may depute 
a banker or solicitor to receive money payable under a 
policy of assurance by producing the policy with a receipt 
signed by the trustee. 


(b) under s. 8 
of Trustee 
Act, 1926; 


Ihe same Act (^) also allows a trustee, when lending 
money on the secui’ity of any property on which he can 
properly lend, to delegate the duty of valuing the proposed 
security, by providing that the trustee is not to be char^- 
able with breach of trust by reason only of the proportion 
borne by the amomit of the loan to the value of the 
property provided the Court is satisfied (a) that the trustee 
in making the loan was acting upon a report as to the 
value of the property made by a person whom he reason¬ 
ably believed to be an able practical surveyor or valuer, 
instructed and employed independently of any owner of 
the property (/i), whether a local man or not; and (b) that 
the amount of the loan does not exceed two third parts 
of the value of the property as stated in the report; 
and (c) that the loan was made under the advice of the 
surveyor or valuer expressed in the report. The principle 
underlying this provision is, that if an independent 
valuer of reputation, sufficiently instructed to make a just 


(/) See Oreen v. Whitehead, 1930, 1 Ch. 38; Be Vickery, 1931, 1 Ch. 
672. 

(y) Trustee Act, 1925, s. 8, repeatuie Trustee Act, 1893, s. S. 

(4) Shaw V. Cates, 1909, 1 Ch. 389. 
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valuation, will represent the value as sulTicient, and ^yill 
expressly advise the acceptance of the security, knowing 
the consequent liability which he will thereby personally 
incur if his representation and advice are erroneous, the 
trustee may safely be taken to liave done ad that his duty 
in this particular requires (i). If the trustee has given 
proper instructions to the valuer, he need not himself make 
inquiries as to the personality of the mortgagor or the 
details concerning the property, nor need he inquire 
whether the valuer has at any time acted for the mort¬ 
gagor (;■). 

Further, by s. 25 of the Trustee Act, 1925 (fc), a (o) under 8.25 
trustee {1) who intends to remain out of the United King- 
dom for a period exceeding one month, may by power of during 
attorney delegate to any person (including a trust absence 
corporation) the execution or exercise during his absence ^ttroad. 
of ad or any trusts, powers or discretions vested in him 
as such trustee, either alone or jointly with any other 
person or persons; but he cannot appoint his sole co-trustee 
under this section unless the co-trustee is a trust corpora¬ 
tion. He wid, however, remain liable for the acts or 
defaults of the attorney as if they were his own. The 
power of attorney wid not come into operation unle^ 
and untd the trustee is out of the United Kingdom, and 
wdl be revoked by his return. It must be attested by at 
least one witness, and must be filed at the Central Office 
within ten da^s after its execution (or where not executed 
in the United Kingdom, within ten days after its receipt 
in tlie United Kingdom), together with a statutory 
declaration that the trustee intends to remain out of the 
United Kingdom for more than a month. 

Lastly, it may be mentioned that under s. 29 of the Delegation 
Law of Property Act, 1925, trustees for sale of land tenant 
may, untdeale, revocably delegate by writing their powers lif^, 
of leasing, accepting surrenders of leases and management 
to any person of fad age (not being merely an annuitant) 


(*) Somenet v. Earl Paulett, 1894, 1 Ch. 231. 

(/) Re Solomon, Nore v. Meyer, 1912, 1 Ch. 261; 1913, 1 Ch. 200. 
(A‘) As slightly amended by the Law of Property (Amendment) 
Act, 1926, Schod. _ , 

{1) Including a tenant for life and a statutory owner (see Settled 
Land Act, 1925, s. 117 (1) (xxri);. 
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for the time being beneficially entitled in possession to 
the net rents and profits during his life or for any less 
period; and the trustees will not be liable for the acts 
or defaults of the person to whom such powers are 
delegated. 


Agent must 
be employed 
in good faith 


Direction in 
will to 
employ 
specified 
solicitor is 
not binding. 

The care and 
diligence 
required of 
trustees, as 
regards,— 


Before the Trustee Acts it was held that in all cases 
of delegation trustees must exercise common prudence 
in their original selection of the agent, and in their 
subsequent supervision of his acts, and in business 
matters must not employ him outside his usual business (tn). 
But these decisions appear to be now of doubtful authority, 
for s. 23 of the Act (?i) provides that a trustee is not to be 
responsible for the agent’s default if employed by him in 
good faith, and s. 30 (1) exempts the trustee from liability 
for any loss unless it happens through his own wilful 
default (o). The trustee would, however, apparently still 
be held liable for loss arising through his leaving trust 
money in the agent’s hands for an unnecessarily long period, 
for that would seem to be wilful default (p). 

If a testator directs the executors and trustees of his 
will to employ X. as their soHcitor in the administration of 
the estate, this direction is not binding on them; they 
have a right to select their own agents (y). 

If trustees take the same care of the trust property that 
a man of ordinary prudence would take of his own, they 
will not be liable for any accidental loss, whether by a 
theft of the property while in their own possession (s), 
or by a theft of the property while in the possession of 
others to whom it has in the ordinary course of business 
been entrusted (t ); or by a depreciation in the value of the 


(m) Speight v. Gauni (1883), 9 App. Cas. 1; Learoud v. Whiteky 
(1887), 12 App. Ca. 727; Fry v. Tapaon (1884), 28 Ch. D. 268; 
WeaU (1889), 42 Ch. D. 674. 

(n) Ante, p. 150. 

(o) See Re Vickery, 1931, 1 Ch. 572, for a full discussion of the 
subject. As to “ wilful default,” see poat, p. 181. 

{p) Robinson v. Harkin, 1896, 2 Ch. 415; Wyman v. Paterson, 1900, 
A. C. 276; Re Sheppard, Dt Brimont v. Harvey, 1911, 1 Ch. 50. And 
see 8. 23 (3) of Trustee Act, 1925. 

(r) Foster v. EUUy (1881), 19 Ch. D. 518. 

{a) Morley v. Horley (1678), 2 Ch. Ca. 2. . 

(0 Speight v. Gaunt (1883), 9 App. Ca. 1. And see s. 23 of 
Trustee Act, 1925. 
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securities upon which the trust fuiids have been rightfully 
invested (s). In determining the liability or non-habihtv 
of a trustee for any other loss sustained by the trust estate, 
the Court distinguishes between the duties imposed upon 
him and the discretions vested in him as a trustee. As (i. Uutir,.. 
regards his duties, the utmost diligence in observing them, 
or exacta diligentia, as it is called, is his only protection 
against liabihty for any loss. In other words, a trustee 
must do what he is told to do by the trust instrument, or 
by the rules of equity, if it is possible to do it, unless all 
the beneficiaries, being sui juris, otherwise direct hini, or 
the Court otherwise orders, as it may do under s. 57 of 
the Trustee Act, 1925 (0. As regards his discretions, (b, Di^^ re- 
a trustee must act honestly (u), and must use as much ^iouh. 
diligence as a prudent man of business would exercise in 
dealing with his own private affairs, or, if the discretion 
concerns the selection of an investment for the trust funds, 
as much care as a prudent man would take if he were 
making an investment for the benefit of persons for whom 
he felt morally bound to provide (x). 


The primary duty of a trustee is to carry out the 
directions of the person creating the trust, and, subject 
to that, to place the trust property in a state of security, property. 

If, therefore, the trust fund be an equitable interest, of (a) Reduction 

which the legal interest cannot for the moment be got in, poBses 

it is the trustee’s duty to lose no tune in giving notice to 

the person in whom the legal interest is vested; and if the 

trust fund be a thing in action which may be reduced into 

possession, it is the trustee’s duty to get it in, and if he 

neglects to do so for so long that the debt becomes statute- 

barred, or otherwise irrecoverable, he will bo liable, unless 

he can show a well-founded belief that an action would have 

been fruitless (y). And the same rule appUes where there 

is a covenant by a wife to settle after-acquired property, 

the trustee of the settlement being bound to see that 

carries out her covenant if he has notice or reasonable 

ground for suspecting that property has come to her which 


(•) Jte Chapman, Cocka v. Chapman, 1896, 2 Ch. 763. 

(t) Poai, p. 161. 

(«) Re Smith, Smith v. Thompton, 1896, 1 Ch. 71. 

(») Learoyd v. Whiieley (1887), 12 App. Ca. 727. 

(y) Re Brogden, Billing v. Brogden (1888), 38 Ch. D. »>4 d. 
Trustee Act, 1925, s. 22 (2), post, p. 178. 


But see 
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she ought to settle (z). Similarly, an executor ought not 
to allow the assets of the testator to remain outstandin®' 
on pereonal security, though the debt was a loan by the 
testator himself on what he deemed an eligible invest¬ 
ment, and ought not usually to allow money to remain in 
the hands of a banker more than a year after the testator’s 
death, and after the debts, &c. have been paid (a). But 
there is no positive rule of the Court, that executors or 
trustees must, without exercising their otm judgment in 
the matterj call in their testator s mort*^a^es, even riskv 
ones, within twelve calendar months from'the death; nor 
is there any rule that trustees retaining a security, 
authorised by their trust, are liable to make good a loss 
sustained through any fall in the value of the security, the 
question in every case being, flave the trustees acted 
honestly and prudently, and in the belief that they were 
doing what was best for all parties? (b). 


Trutft pro¬ 
perty should 
be under 
control of all 
truHteeM. 


Where there are two or more trustees, the trust property 
should be reduced into the joint control of all the trustees, 
and it will be a breach of trust for the trustees to leave 
one of their number in sole control of it. For instance, if 
the trust funds are invested in bearer bonds, and A. and 
B., the two trustees, agree each to hold half of the bonds, 
and A. makes away with the bonds in his custody, B. is 
liable for the loss (c). The proper course to pursue in the 
case of securities payable to bearer is to deposit them at a 
bank in the joint names of the trustees (tZ). One trustee 
may, however, safely be left in possession of non-negoti- 
able securities and title deeds; indeed, the others have no 
right to interfere with his possession, except in special 
circumstances (e). Trustees are now authorised by 
statute (/) to deposit any document relating to the trust 
or to the trust property with any banker or banking com- 
pany, or any other company whose business includes the 
undertaking of the safe custody of documents, and any 


(z) Re Straban. Ex parte Geaves (1856). 8 De G. M. & G. 291. 

(а) Darke v. Martyn (1839), 1 Beav. 525. 

(б) Re Chapman, Cocks v. Chapman, 1896. 2 Ch. 763; Rawathornc v. 
Rowley^ 1909, 1 Ch. 409, n. Contrast Re Brookes^ 1914, 1 Ch. 558. 

(<?) Lewis V. Nobbs (1878), 8 Ch. D. 591. 

{d) Re De Pothonier, Dent v. De Pothonier, 1900, 2 Oj. 529, now 
made statutory by s. 7 of Trustee Act, 1925. 

(<) Re Sisson's Settlemenl, Jones v. Trappes, 1903, 1 Ch. 262. 

(/) Trustee Act, 1925, a. 21. 
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sum payable in respect of such deposit is to be paid out of 
the income. 

As regards investmeuts, the Trustee Act, 1925, s. 1, 
authorises a trustee (including an executor or adininis- tru.Ht fuuds. 
trator\ unless expressly forbidden (^ 7 ) by the instrument 
(if any) creating the trust, to invest any trust funds, 
whether at the time in a state of investment or not, in 
any of the following investments (^inter alui)'- Parlia¬ 
mentary stocks or public funds or Government securities 
of the United Kingdom (/i); securities in the United 
Kingdom {h)\ stock of the Bank of England or the Bank 
of Ireland; India Seven, Five and a half, Four and a 
half, Three and a half. Three and Two and a half per 
Cent. Stock, or any future issues of such stock; securities 
the interest of which is guaranteed by Parliament, 

London County Council stock or Metropolitan 5\ ater 
stock; debenture, or rent-charge, or guaranteed or prefer¬ 
ence stock of any railway company in the United King¬ 
dom (/i) incorporated by special Act of Parliament, and 
having during each of the ten years last past before the 
date of investment paid a dividend at the rate of not less 
than three per centum on its ordinary stock (y); debenture 
stock of any company owning or operating a railway in 
India the interest in sterling on which is paid or guaran¬ 
teed by the Secretary of State in Council of India; certain 
Indian Bailway Annuities; debenture or guaranteed or 
preference stock of any company in the United King¬ 
dom (A), established for the supply of water for profit, 
and incorporated by special Act of Parliament or by 
Royal Charter, and having during each of the ten years 
last past before the date of investment paid a dividend 
of not less than five per centum on its ordinary stock, 
nominal or inscribed stock lawfully issued by any 
cipal borough, having, according to the returns of the 


((?) Trustee Act, 1925, a. 69 (2). And sea Re Burke. 1908, 2 CTi. 
248. The Financa Act, 1917, a. 35, and Finance Act. 1918. 
authorUed trusteea to In vest in War I-ioan, although ^ 

bidden by the trust instrument (see Re Head (1919), 88 1j. J- 
236). 

(A) Great Britain and Northern Ireland (Trustee Act, 1925. 

•. 68 (20)). ^ ^ 

(j) Under the Rules of Court any dividend is sufficient: see 

Ord. XXII. r. 17. 
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bearer 

eecuritiee. 


last census prior to the date of investment, a population 
exceeding fifty thousand, or by any County Council, or 
by any Commissioners incorporated by Act of Parlia¬ 
ment for the purpose of supplying water, and having a 
compulsory power of levying rates over an area having, 
according to the returns of the last census prior to the 
date of investment, a population exceeding fifty thousand i 
stock, funds or securities authorised under the Colonial 
Stock Act, 1900, local housing bonds; stock or securities 
issued in respect of any loan raised by the Government 
of Northern Ireland; and any of the securities authorised 
for the investment of cash under the control of the 
Court (/b). regards any investments of the kind 

specified in the Act, whether made under the Act or before 
the Act, the trustees may vary the same for other like 

also, by s. 4 of the Trustee Act, 
19^5, J**ay continue any of these authorised investments, 
notwithstanding that, since the investment of the trust 

funds therein, they may have ceased to be authorised 
investments. 

Trustees may purchase any of the above-mentioned 
securities in spite of their being redeemable, and even at 
a price exceeding their redemption value, except that some 
of the securities (?h) must not be purchased at a price 
exceeding the redemption figure if they are liable to be 
ledeemed within the next fifteen years, or, even if they 
(Ue redeemable more than fifteen years ahead, at a price 
exceeding fifteen per cent, above the redemption figure. 

A trustee may retain until redemption any redeemable 
stock properly purchased {n). 

The fact that a security is payable to bearer does not 
prevent a trustee from purchasing or retaining it unless 
he is expressly prohibited by the trust instrument, but 
bearer securities must, except where held by a trust cor¬ 
poration, be deposited at a bank for safe custody and 
collection of income. The trustee will not be responsible 


(k) Sw Ord. XXII. r. 17. (7) Rums v. LopBM, 1892. A. O. 212- 

(m) Viz., United Kingdom railway stoclc, certain Indian railway 
stock, water company stock, municipal stock, colonial stock. local 
housing bonds, and Government of Northern Ireland stock. 

(n) Trustee Act, 1925, s. 2. 
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for any loss incurred by reason of such deposit, and any 
sum payable in respect of such deposit ami collection 
must he paid out of the income of the trust property (o). 

The expression “ real securities ” includes first, but not 
second (p), mortgages of freehold property, but not lease- 
hold property (g), unless the lease is held for an unexpired 
term of not less than 200 years, and is not subject to 
any rent greater than a shilling a year or to any right 
of redemption, or to any condition for re-entry, except 
for non-payment of rent. It also includes a charge, or 
the mortgage of a charge, made under the Improvement 
of Laud Act, 1864 (r). The security may bo taken in 
the form of a charge by way of legal mortgage (s). There 
is no rule that a trustee cannot lend money on the security 
of a legal sub-mortgage (i), but he must not join in a con¬ 
tributory mortgage, since by so doing he parts with his 
exclusive control over the trust property (^c). And it must 
be remembered that a trustee is not justified in lending 
money on any property simply because it answers to the 
description of “ real security.” fie must exercise a reason¬ 
able discretion. He should not, for instance, lend on the 
security of a freehold brickfield (v), nor on business pre¬ 
mises if the security is really a business plus the premises 
on which it is carried on (x). There is no rule, however, 
that ho cannot lend on security of property let on weekly 
tenancies (t/). 

A power to invest in “ real securities ” does not autho- No power to 
rise the trustee to purchase land, because that is an aliena- 
tion out and out of the trust property, for which an express acquired may 
power is required ( 2 ). If he does purchase land in breach be sold. 

( 0 ) Trustee Act, 1925, s. 7. Cp. Jie Da Fothonier, Dent v. De 
Pothenier, 1900, 2 Ch. 529. 

(j)) Chapman v. Browne, 1902, 1 Ch. 785, at p. 800; Re 2seivwn>.i, 

Bv.tk V. Summers, 1904, W, N. 181. 

(?) Re Chennell (1877), 8 Ch. D. 492. 

(7) Trustee Act, 1025, s. 5 (1). 

(s) Trustee Act, 1926, s. 5 (2). As to this form of mortgage, see 
8. 87 of the Law of Property Act, 1925. 

(<) iSmethurst v. Ilastinga (1885), 30 Ch. D. 490. 

(«) Webb V. Jonas (1888), 39 Ch. D. COO. 

(v) Learoyd v. Whiteley (1887), 12 App. Oa. 727. 

(<r) Palmer v. Etnerson, 1911, i Ch. 768. « a 

(y) Re Solo7non, iVoraV. Meyer, 1912, 1 Ch. 261; 1913, 1 Ch. 200. 

(a) Soo Re Mordan, 1905, 1 Ch. 515, and Re Wragg. 1919, 2 
tJh. 58. Trustees for sale of land may buy land with the proceeds 
(Law of Property Act, 1925, s. 28(1)), and capital money under tbo 
.Settled Land Act, 1925, may be used for the purchase of land (s. 73). 
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of trust, it is his duty to sell it so as to replace the trust 
fund, unless aU the beneficiaries are sui juris and direct 
him to retain the land. He has, therefore, always b^n 
able to make a good title to a purchaser by proving 
that all the beneficiaries are not sui juris or by obtaining 
the concurrence of one of them (a ); and now by virtue 
of s. 23 of the Law of Property Act, 1925, he can make 
a good title without the concurrence of any of the 
beneficiaries even though they are all sui juris. If the 
trustee’s purchase of the land was authorised, there is now 
no difficulty about his selling the land, even though the 
settlement contains no express power enabling him to do 
80 , for it is provided by s. 32 of the Law of Property 
Act, 1925 (5), that where trustees of a settlement of 
personalty or of land held upon trust for sale have bought 
land under an express power to do so, the land is to be 
held upon trust for sale unless the settlement otherwise 
provides (as it would do impliedly if it directed a house 
to be bought as a residence (c)). This enactment, how'- 
ever, only applies to settlements, including wills, coming 
into operation after 1911, but apart from the enactment 
the trustees have a power of sale, since the purchase must 
be regarded as an “investment,” and as such can be 
varied {d). Similarly, by s. 31 of the same Act (c), where 
any property vested in trustees by way of secuntv 
becomes, by virtue of the Statutes of Limitation, or oi 
an order for foreclosure or otherwise, discharged from 
the right of redemption, it is to be held by them up^ 
trust for sale. Until sale the tenant for life is entitled 
to the rents and profits in full, even if the property is 
leasehold and the rents exceed the interest payable on the 
mortgage: on the other hand, if the rents are less than the 
interest, the tenant for life has no claim to be paid the 
deficiency out of capital (/). 

A trustee who is lending trust funds on mortgage must 
careful to leave sufficient margin for depreciation. 


(a) Re Patten and Edmonton Union (1883), 52 L. J- Ch. 787; 
Jenkins and Randall, 1903, 2 Ch. 362. 

(b) Re-enacting s. 10 of Oonveyanoing Act, 1911. 

(<?) Re Jlan^on, 1928, Ch. 96. — 

{d) Re Gent and Eason, 1905, 1 Ch. 386; Re Pope, 1911, 2 Ch. 
(«) Re-enacting s. 9 of Conveyancing Act, 1911. _ ««« 

(/) Re Horn’s Estate, Public Trustee v. Garnett, 1924, 2 Cn. 
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Foimerly the amount to be lent on the security of house 
luoperty or buildings used in trade was not, as a rule, 
illowed to exceed one-half of the value ot the property 
and on the security of agricultural lands, two-thirds ol 
the value of the lands (g). But this 'las bwn 

materially altered by the Trustee Act 192o, s. 8 (ft , 
which allows a trustee to advance up to two-tlnids of the 
value of the property, whatever it may b^whether lands 

or houses, or other property-provided ^ 

on which he can properly lend, and provided that he is 

acting under the advice of a valuer or surveyor ohUined 

in the way mentioned in the section (0- 


The Act provides also (fc) that when the amount invested 
exceeds the authorised amount, the trustee is only to ue is lent, 

liable to make good the sum advanced in excess thcreot 
with interest. This provision applies whether the trustee 
acted on the advdee of a valuer or not, but it only protects 
him if the investment was in all respects a proper one 
for a smaller advance (J). Where the investment is 
wholly unauthorised, the trustee is liable for the whole 
deficiency, having, however, the right to take 

security on replacing the trust fund (m) a 

ho does not possess if the security was an authorised one 

on which he advanced too much {ti ). 


In connection with their powers of investment, certain 
supplementary powers are conferred on trustees by s. 
of the Trustee Act, 1925. When lending ^oney on 
mortgage they may contract that the money shall not be 
called in for a fixed period not exceeding seven years, 
provided interest is paid within a specified imo no 
exceeding thirty days after it becomes due, and provided 
the mortgagor does not break any covenant lor le ma^i^ 

(g) Re Olive, Olive v. Westerman (1886), 34 Ch. D. 70. 

(A) Re-enactinff 8. 8 of the Trustee Act, 1893. c;.,.,,, tr Oales 

(i) Sec «upra, p. 150; and on the section generally, ^ • * 

1909, 1 Ch. 389; Re Solomon, Nore v. Meyer 1912, 1 Ch. -bi, 

1 Ch. 200. 

(ft) Trustee Act, 1925, e. 9. t t tan 

(0 Re Walker, Walker v. Walker (1890), 59 L. 3. Ch 386. 

(m) Re Salmon. Priest v. Uppleby (1889), 42 p- igDs' 

Ex parte Howe Trustees, 1903, 1 K- B- 439; Head v. Gould. 1898. 

2 Ch, 230. 

(n) Re Salmon, Priest y. Vpplehy, supra. 
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to pay calls. 


Effect of 
givinj^a wider 
power of 
investment. 


tenance or protection of the property. Also, on a sale 
of land for an estate in fee simple or for a term having 
at least 500 years to ran, trustees (o) may allow part of 
the purchase price, not exceeding two-thirds, to remain 
on mortgage, but the mortgagor must covenant to keep 
any buildings insured to their full value. No report as 
to value, or advice as to making the loan, is required in 
this case, and the trustees will not be liable by reason of 
the security being insufficient. Further, Avhen any secu¬ 
rities of a company are subject to a trust, and the company 
reconstructs or sells its property and undertaking to, or 
amalgamates (oo) with, another company, or arranges for the 
release, modiheation or variation of any rights, privileges 
or liabilities attached to the securities, the trustees may 
concur in the reconstruction, &c., and may take up any 
new shares without being responsible for any loss so long 
as they act in good faith. Finally, if any conditional or 
preferential right to subscribe for any securities in a 
company is offered to trustees in respect of any holding 
in the company, they may either exercise such right and 
apply capital money subject to the trust in payment of 
the consideration, or renounce such right or sell it to any 
person, including a beneficiary, without being responsible 
for loss if they act in good faith. If they sell the right, 
the purchase-money will be capital money. The powers 
conferred by s. 10 are exercisable subject to the consent 
of any person whose consent to a change of investment is 
necessary. 

Pending the negotiation and preparation of a mortgage, 
or the finding of an investment, trustees may deposit th& 
money at a bank and apply any interest received as 
income. They may also apply capital money subject to 
a trust in payment of the calls on any shares subject to 
the same trust (p). 

The trust instrument may, of course, allow the trustee 
a wider range of investments than is permitted by the 
Trustee Act, 1925. He may even be authorised to 
in such stocks, shares, and securities as he shall thin' 


(o) Tncludlnfr a tenant for life or statntory owner. 

(oo) See Be Walker's Settlement, Corporation of the Royal txc J' 
Assurance v. Walker, 1935, Ch. 567. 

(p) Trustee Act, 1925, s. 11. 
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fit. It is important to remember, however, that such an 
authority gives the trustee an absolute discretion in 
appearance only, and he must, as in the case of ail 
discretionary powers, act honestly and with ordinary 
prudence (pp). If, therefore, he selects an investment 
for the purpose of making a private gain {q), or, if at the 
request of an importunate cestui que trust, he invests the 
trust funds on a.notoriously doubtful security, even thou^^-h 
it may be expressly authorised, he will be'liable for anv 
loss which results (r). The same rule applies to a power 
to lend money on personal security, or to continue a loan 
made by the settlor, so that if he is authorised to continue 
a loan made to a partnership firm it is not a matter of 
course for him to continue such loan after a change in the 
firm(Sy. Special investment clauses are construed 
strictly, and it is for those who allege that a particular 
investment is within the clause to prove it(f). 

An investment which is not authorised either by the Breaches of 
Trustee Act, 1925, or by the express investment clause 
contained in the trust instrument, may be sanctioned by by 

the Court under s. 57 of the Trustee Act, 1925. That 
section provides that where in the management or 
administration of any property vested in trustees any sale, 
lease, mortgage or surrender, release or other disposition, 
or any purchase, investment, acquisition, expenditure, or 
other transaction, is in the opinion of the Court expedient 
U-€.y for the trust as a whole (u)), but the same cannot be 
effected by reason of the absence of any power for that 
purpose vested in the trustees, the Court may by order 
conler upon the trustees the necessary power for the 
puipose. The section is an overriding section, the pro¬ 
visions of which are to be deemed to be read into every 
settlement; therefore, an order givdng trustees power to 
raise capital moneys for the benefit of a person with a 
protected life interest will not cause a forfeiture of his 


VP) See ante, p. 153. 

(V) Re Smith, Smith v. Thompson, 1896, 1 Ch. 71. 

(r) Knox v. Maokinuon (1888), 13 App. Ga. 753. 

(*) lucker V. Tucker, 1894, 3 Ch. 429, at p. 432. 

(<) Re Mary on WiUon, 1912, 1 C^i. 65. 

(M) iff travtn'e Katate, Lloyds Bank. Ltd. v. Cockburn (Xo. 2), 1937 
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interest (/). Formerly, the Court could only sanction a 
departure from the trust instrument in cases of emergency, 
i.e,, if circumstances arose which the settlor probably did 
not foresee (u). 


(c) CoDversin 
of unautho¬ 
rised securi¬ 
ties and 
leversiouary 
property, 
when com¬ 
prised in a 
residuary 
bequest. 


1 It is, as has already been mentioned, the duty of a 
trustee to preserve the trust property. It is also his duty 
to hold the scales evenly between the beneficiaries, and not 
to favour one at the expense of another. It follows from 
these two duties that where there is a residuary bequest 
of personal estate to be enjoyed by persons in succession, 
the trustees must, unless the will shows a contrary inten¬ 
tion, realise such parts of the estate as are of a wasting 
character, such as leaseholds, or of a reversionary nature, 
or are otherwise not investments authorised by the general 
law or by the will, and invest the proceeds in some 
authorised security; and they must do this alithough the 
will does not, as it usually does, contain an express 
direction to convert, the Court assuming, in the absence 
of a contrary intention, that the testator intended his 
legatees to enjoy the same thing in succession, and, 
therefore, requiring the propeity to be converted into 
permanent investments of a recognised character (x). 
Wasting and hazardous securities are to be converted in 
the interest of the remaindermen, reversionary interests 
for the benefit of the tenant for life. But this duty to 
convert does not arise where the property is settled by 
deed (t/), nor where the bequest is not residuary but 
specific, nor does it apply to realty. Where the duty 
exists, the convei*sion must, in general, be effected within 
a year from the testator’s death {z). 


Wlieii no 
duty to 
convert. 


The duty to convert may be excluded (1) by an express 
direction to the contrary in the will, or (2) by sufficient 
indication in the will of the testator’s intention to exclude 
it. For example, the duty to convert does not arise where 


(0 Re Mair, 1935, Ch. 562; Re SaUing, 1932, 2 Ch. 57. 

(u) Re New, 1901, 2 Ch. 534; Re ToUemache, 1903, 1 Ch. 457, 955; 
Re Morrison, 1901. 1 Ch. 701. On s. 57, see Re Hope's HiW Trust, 
1929, 2 Ch. 136; Re Thomas, 1930, 1 Ch. 194. 

(«) Howe V. Lord Dartmouth (1802), 7 Vefl. 137; Macdonald 
Irvine (1878), 8 Ch. D. 101. 

(y) Re Van Straubemee. Bousiead v. Cooper. 1901. 2 (3i. 779. 

(r) See Grayhurn v. Clarkson (1868), L. R. 3 Ch. App. 605. 
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the testator expressly authorises the retention of unautho¬ 
rised investments (a), or where he gives the trustees a dis¬ 
cretionary power to sell xvh67i Qtul us they shull d-eeju 
exyedieni (h), or where he expressly gives the income of 
the residue to be enjoyed in specie (c), or does so impliedly 
by directing his estate to be divided into certain portions 
at the death of the life tenant (d), or (if the estate comprises 
leaseholds but no freeholds) by directing the trustees to 
pay the rents to the t-enant for life. In the last mentioned 
case, the trustees would have to retain the leaseholds (e), 
but, if the testator left freeholds as well as leaseholds, 
there would be no implied gift of the leaseholds in specie, 
since the word “ rents ” could be satisfied by being applied 
to the freeholds {/)• It has been laid down that the rule 
in Hmce v. Lord Dartmouth, requiring conversion, must be 
applied unless there is a sufficient indication of intention 
against it, and that the burden of proof in every case rests . 
upon the person who says it is not to be appHed (^). The 
rule, it may be noted, does not apply to foreign leaseholds 
if the foreign law allows the tenant for life to enjoy them 
in specie (h). 


Where residuary personalty is given to persons in 
s\iccession, and the trustees do not at once convert the 
property, questions often arise as to the respective rights 
of the tenant for life and remainderman until conversion. 
If the testator has expressly or impliedly given the whole 
income until conversion to the tenant for life, no question, 
of course, arises (t). But where he has not done so, the 
following rules apply:—(1) The tenant for life is 
entitled as from the death to the actual income of so 
much of the residue as is at the testator’s death investo<l in 
authorised securities. Where there is no express dirc<‘tioii 


Dietliugiiihli- 
iug between 
capital and 
income. 


(1) Authoiieed 
investmeutH. 


(а) Brown v. Gellatly (1867), L*. R- 2 Ch. App. 751. 

(б) Ite Pitcairn, Brandreth v. Colvin, 1896, 2 Ch. 199. 

(o) Re Wileon, Moore v. Wilton, 1907, 1 Ch. 394. 

(d) Re Barratt, 1926, Ch. 650. 

Goodenough v. Tremamondo (1840), 2 Beav. 612. 

(/) Re Wareham, 1912, 2 Ch. 312; approving Re Game, Gams v. 

yownfir, 1897, ICh. 881. „ , 

(ff) Macdonald v. Jmne (1878), 8 Ch. D. 101; Re Evans WUl 
Trusts, Pickering v. Evams, 1921, 2 Oh. 309. 

(A) Re Moses, 1908, 2 (Si. 236. ^ » 

(i) Re Chancellor, Chamoellor v. Brown (1884), 26 Ch. D. 42; Re 
Oodjree, 1914, 2 Cl). 110. 


11 ( 2 ) 
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(2) Leaiiie- 
holdf). 


(3) Unautho¬ 
rised invest¬ 
ments, other 
than lease¬ 
holds. 


to convert, any investment which the trustees retain under 
a power to retain is treated as an authorised investraeut, 
whether it is wasting or merely hazardous (k); and this is 
so even if there is an express trust for conversion witli an 
independent power to retain, but it is otherwise if the 
power to retain investments is only ancillary or subsidiary 
to the trust for conversion (1). (2) The tenant for life is 

entitled to the w'hole of the net income of leaseholds, for, 
when land is held on trust for sale, it is expressly provided 
by s. 28 (2) of the Law of Property Act, 1925, that the 
net rents and profits until sale, after keeping down costs 
of repairs and insurance and other outgoings, shall be 
applied in like manner a:S the income of investments repre¬ 
senting the purchase-money would be applicable if a sale 
had b^n made and the proceeds had been duly 
invested (?n). The section, however, only applies to land, 
and the other rules_ stated here are not affected by the 
Legislation of 1925 (n). (3) ff the securities are not 

authoiised, and therefore ought to be converted either 
under the rule in Howe v. Lord Dmimoufh (o), or under 
an express direction to sell, the tenant for life is not 
entitled to the whole income, but is entitled to receive 
from the date of the testator’s death 4 per cent, interest 
on the aggregate value of the securities, the value being 
taken at the date of death if there is an express direction 
to sell, otherwise at the end of a year from the death (p). 
The balance of income is treated as capital, and the 
tenant for life is entitled to the income produced by 


W Hodson V. Bates, 1907. 1 Oil. 22; Its Nicholson, 1909, 

2 Oh • 111. 

(/) lie Chaylor, 1905, 1 Ch. 233; Re Inman, 1915, 1 Ch. 187. 

(m) Re Brooktt^ 1926t N. 93. There was an express trust for 
sale in this case, but the decision appears to be applicable also where 
the trust for sale is implied by the rule of equity. See Be Berton, 
Vandyk v. Berton 1939, 1 Ch. 200, where Re Brooker was held to 
apply to a case in which a statutory trust for sale arose because the 
income of the residue was payable to two persons as tenants in common 
for their lives. 

(n) Re Trollope’s Will Trusts, 1927, 1 Ch. 596. 

(o) (1802), 7 Ves. 137; supra, p. 162. 

(p) Meyer v. Simonsen (1852), 5 De G. & Sm. 723; Brown v. 
GtllaUy (1867), L. R. 2 Ch. App. 751. The rate of interest varies 
from time to time. Originally 4 per cent., it was reduced to 3 (Re 
Woods, 1904, 2 Ch. 4), but was afterwards raised to 4 (Re Owen, 
1912, 1 Ch. 519; Re Beech, Saint v. Beech, 1920, 1 Ch. 40). There is 
no apportionment of income on an intestaev (Administration of Estates 
Act, 1925, 8. 33 (5); Re Sullivan. 1930. 1 Ch. 84). 
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it iq). (4) In the case of reversionary interests and 
outst^inding personal estate generally, such as a mortgage 
debt with arrears of interest, or arrears of an annuitv with 
interest, or moneys payable on a life policy, the amount 
realised when the interest is eventually sold or falls in, 
must be apportioned between capital and income by asc'or- 
taining the sum which, put out at 4 per cent, interest on 
the day of the testator’s death, and accumulating at com¬ 
pound interest calculated at that rate, with yearly rests and 
deducting income tax, would, with the accumulations of 
income, have produced the amount actually receivt^d. 'Pho 
sum 80 ascertained is treated as capital and the rest jxs in¬ 
come (r). But this rule does not apply if the will shows 
an intention that the tenant for life is to have the actual 
income produced by the residue, in which case he gets no 
income in respect of property which is yielding none (s). 


(t) ReviTBiou- 
ary intereftts. 


These rules as to apportionment only apply to per- No appoitiou- 
sonalty, not to realty. Even where there is an express 
direction to convert realty, the tenant for life is entitled ^ ' 

to the whole net income produced by it until sale (<), after 
keeping down costa of repairs, insurance and other out¬ 
goings (m), and, on the other hand, if the realty is not 
actuaUy producing income, he will have no claim to any 
part of the proceeds when it is sold (x). 


Where the Howe v. Lord Dartmouth rule {y) does not 
apply, a tenant for life is not liable to make good to the 
capital fund any excess of interest which he obtains from 
unauthorised investments, provided the capital fund is not 
diminished by reason of such investments, and this prin- 


Where lloxce 
V. Dartmouth 
rule docB not 
apply, tenant 
for life en¬ 
titled tf) whole 


(. 3 ) lie 10(4, 2 Oh. 4. No distinction is drawn now in 

practice between cases in which postponement of conversion is or is 
not justified, the? rule in Dime^ v. Scott (1827), 4 Russ. 195, being 
disregarded. 

(r) Re VheslcrfiehVs Trusts (1883), 24 Ch. D. 643. The rate of 
interest was at one time reduced to 3 per cent. {lioivlls v. Bebb, 
1900, 2 Ch. 107), but for the last few’ years it has been 4 per cent. 
{Re Baker, Baker v. Public Tntatee, 1924, 2 Ch. 271). 

(fl) Mackic V. Machie (1845), 5 Hare, 70; Kowlls v. Bebb, 1900, 
2Ch.l07. (0 ReRcarfe, 1900,2 0h.829; ReOfiter, 1908, 2Ch. 74. 

(«) Law of Property Act, 1925, s. 28 (2). As to the cost of repairs, 
see Re Gray, 1927, 1 Ch. 242; Re Robins, 1928, Ch. 721; and Re 
Ccrujuest, 1929, 2 Ch. 353; post, p. 592. 

(x) Yates v. Yates (1860), 28 Beav. 637. 

(f/) Supra, p. 162. 
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nnauthcfred ^^0 tenant for life maj 

inveatmont. happen also to be trustee (z). 

notmrCny . A trustee or executor, or other person standing in a 
tt(lvantage out ^Juciary positioo^ is not ©ntitlod to make a profit by the 
of hiM trust trust, either directly or indirectly; he is not allowed to 

put himself in a position where his duty and interest 
conflict (fi). For instance, if a trustee buys up any debt 
or incumbrance, to which the trust estate is liable, for a 
less sum than is actually due thereon, he will not be 
allowed to take the profit to himself; but the cestui que 
trust shall have the profit of the purchase (b). Also, if a 
trustee or executor uses the fund committed to his care in 
buying and selling land, or in stock speculations, or lays 
out the trust money in a commercial adventure of his own, 
or employs it in his business, he will be liable for all the 
losses, and the cestui que trust will be entitled to all fhe 
gains (c). For the same reason a trustee will not be 
allowed to take the benefit to himself of any I'onewal of 
the leases which are subject to the trust (<f); nor will he 
be permitted, as a general rule, to purchase the trust 
estate (e), and, if he does so, the sale may usually be set 
aside on the cestui que trust's application within a 
reasonable time after he discovers the circumstances (/). 


Profit made 
by any peraou 
in fiduciary 
poeition must 
be refunded. 


Ihese rules apply not only to express trustees and 
executors and administrators, but also to all persons who 
stand in a fiduciary position (^), whether agents [h), 
solicitors (t), guardians (^), partners (/), directors of coiu- 


( 2 ) Slade V. Chait^e, 1908, 1 Oh. 622: He Houlee, Row v. Jagg, 
1912, 1 Gh. 67. 

(а) Bray v. Ford, 1896, A. C. 44, at p. 51; v. ffar/on, 1927, 

2 Ch. 9; Re Thomson, 1930, I Ch. 203. 

(б) Pooley v. Quilter (1858), 2 De G. & J. 327. 

(o) DocTcer v. Somes (1834), 2 ify. & K. 655. 

{d) Keech v. Sandford (1726), Select Cases in Chancery, 61. See 
ante, p. 130. 

(e) Fox V. Machretk (1788), 2 R. R. 55. See post, p. 16S. 

(/) Beningfield v. Baxtar (1886), 12 App. Ca. 167. 

(g) Tate v. Williamson (1866), L. R. 2 Ch. App. 56. 

(5) Burdick v. Garrick (1870), L. R. 5 Oh. App. 233 

(0 Wright V. Carter, 1903, 1 Ch. 27; Buddy's Trustee f- 
(1886), 33 Ch. D. 500. 

(A-) Hatch V. Hatch (1804), 9 Ves. 292. 

(/) Aas V. Benham, 1891, 2 C^. 244. 
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paiiies promoters of companies («)> managing owners 
of ships (o), borough treasurers ( p), or members of a 
committee of inspection in bankruptcy (pp)', and all these 
fiduciary pei-sons must, therefore, refund, with interest, 
all profits made by them by means of their position or of 
the property held by them in their fiduciary capacity (g), 
unless the profit is made with the full knowledge and 
approval of the persons to whom they owe a duty (r). 
And if a profit is made by an agent dishonestly at the 
expense of the principal, the agent forfeits his right to any 
remuneration to which he would otherwise be entitled (s). 
In the case of directors, sanction to their making a profit 
given by a resolution of the company controlled by the 
votes of the directors themselves is nugatory (0- 

With regard to directors of a company, it must be 
remembered that they are not undor any paramount duty 
to preserve the corpus of the estate, being free to deal 
with it as commercial men in the exercise of a just dis¬ 
cretion (m), and that, though they stand in a fiduciary 
position to the company, they are not trustees for the 
individual shareholders, so that they may buy shares from 
a shareholder mthout being bound to make full disclosure 
of material facts (a:); nor do they stand in a fiduciary 
relation to a pei-son who employs the company to manage 
his land, so as to be precluded from keeping remuneration 
paid to them by the company for professional assistance 
in the management (t/). Where directors are required to 
hold a certain number of shares to qualify them for their 


{m) Parker v. McKenna (1874), L. R. 10 Ch. App. 90; Transvaal 
Lands Co. v. New Belgium, <S:c. Co., 1914, 2 Ch. 488. 

(n) Erlanger v. Nffw Sombrero Phosphate Co. (1878), 3 App. Ca. 
12i8; Gluolisteir^ v. Barths, 1900, A. C. 240; Jubilee Cotton Mill* v. 
Lewis, 1924, A. O. 968. 

(o) Williamson v. Hine, 1891, 1 Oh. 390. 

(p) Att.'-Gen. v. De Winton, 1906, 2 Oh. 106. 
ipp) Be Bulmer, 1937, Ch. 499. 

{q) Imperial Meroantile v. Coleman (1873), L. R. 6 H. L. 189; 
Parker v. McKenna (1874), L. R. 10 Ch. App. 96, at p. 124. 

(r) Costa Rioa R. C. v. Forwood, 1901, 1 Ch. 746. 

(a) Andrews v. Ramsay, 1903, 2 K. B. 635; Uippisley v. Knee, 
1905, 1 K. B. 1. 

(0 Cook V. Desks, 1916, 1 A. C. 554. 

(tt) Sheffield, ^G. Building Society v. Aizlewood (1889), 44 CJh. D. 
412. 

(x) Percival ?. Wright, 1902. 2 Ch. 421. 

(y) Bath V. Standard lAind Co., 1911,1 Oh. 618. 


Positiou ijl 
Jirectorn. 
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ofiice, and the only shares they possess are held upon trust 
for A., A. IS not entitled to claim the remuneration paid 
to them by the company, since that does not result from 
the use of the trust property (z). 


^fie rule that a trustee is not allowed to 
trustee’s pur- pi^rcliase the trust property, it is necessary to distinguish 
chase of the between a purchase from himself and a purchase from his 

A purchase by a trustee from himself, 
or from himself and his co-trustees, even if made at a 
public auction, is always voidable, however honest and 
fair it may be, unless made with the sanction of the Court 
or under a power in the trust instrument (a). Moreover, if 
he sells to a third person he cannot, so long as the contract 
for sale remains executory, repurchase the property (b). 
A trustee may, however, purchase from his cestui que 
rust \i there is a distinct and clear contract, ascer¬ 
tained to be such after a jealous and scrupulous examina¬ 
tion ot all the circumstances, proving that the cestui que 
intended the trustee should buy; and there is no 
concealment, no advantage taken by the trustee 
01 information acquired by him in the character of 
tiustee (c). Tlie prohibition against purchasing does not 
^PPb' ^ trustee who has retired from the trust for a 
long time, e.g.^ t^velve years (d), or an executor who has 
never proved the will or acted in the administration of the 
estate (e). A bona fide sale by a trustee to a company in 
w’liich he holds shares cannot be set aside on the ground 
that it is a sale to himself (/). 


i^on*^aUow^^ In consequence of the rule that a trustee cannot make 
to trustee. a prontfrom his trust, trustees and executors are generally 

entitled to no allowance for their care and trouble {g) J 


(z) He Dover Coalfield, 190S, 1 Ch. 65. Distiniruijihed in Williamt 
T. Barton, 1927, 2 Ch. 9. ° 

(fl) Fox V. Mackreth (1788), 2 It. R. 55: Coals v. Boswell (1886), 
11 App. Ca. 232. 

(5) Delves v. Grat/, 1902, 2 Ch. 606. 

(c) Coles V. Trecothick (1804). 9 Ves. at p. 247. And see IFright 
V. Carter. 1903, 1 Ch. 27. 

(d) He Boles, 1902, 1 Ch. 244. 

(e) Clark v. Clark (1884). 9 App. C^. 733. 

(/) Farrar v. Farrars, Ltd. (1888), 40 Ch. D. 395. 

ig) Hobtnson v. Pett (1734). 3 P. W. 132: He Thorpe, Vipont t. 
Hadclifje. 1891, 2 Oh. 360. 
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and so strict is this rule that, although a trustee or 
executor may, by the dire^itiou of the author of the trust, 
have carried on a business at a great sacritice of time, 
he -will usually be allowed nothing as compensation for 
his personal trouble or loss of time {g'j. Also, a solicitor- 
trustee is not entitled to charge, except for his out of 
pocket expenses only, for any business, whether contentious 
or non-contentious, done by him in relation to the trust {It). 


There are, however, several exceptions to this rule: — 
(1) There is nothing to prevent a trustee from contract¬ 
ing with his cestuis U'usty being all sui juris, to receive 
compensation for the performance of the duties of tho 
trust; but such a contract will be regarded very jealously 
by the Court. (2) The Court may sanction a commission 
being paid or allowed to the trustee for his trouble if tho 
execution of the trust is more than ordinarily burden¬ 
some (0, and the fact that he receives remuneration will 
not, apparently, increase his liability (Jc). (3) A judicial 
trustee, whether an official of the Court or not, may be 
paid out of the trust property such remuneration as the 
Court may assign him (1). (4) The Public Trustee is 

allowed to charge such fees as may be fixed by the Trea¬ 
sury (m). (5) Where the Court appoints a corporation, 

other than the Public Trustee, to be a trustee, the cor¬ 
poration may charge such remuneration as the Court 
authorises (w). In the absence of such authority from the 
Court, a trust corporation cannot charge for its services 
unless authorised by the trust instrument, or by all the 
beneficiaries, being all sui juris (o). When a trust 
corporation, e.g., a bank or an insurance company, is 
being appointed a new trustee of an instrument which 


(< 7 ) Barrett v. Hartley (1866), L. R. 2 Eq. 789- t-, 7 > 

(A) Re Barber, Burgess v. Vinicome (1886), 34 Oh. D. 77; Jfe 
Rooley (1888), 40 Oh. D. 1. ^ 

(1) Re Freeman’s Settlement Trust (1887), 37 Oh. D. 14^ 

(Jc) Jobson V. Palmer, 1893, 1 Oh. 71. But see National Trustees 
V. General Finance Co., 1905. A. O. 373. 

(2) Judicial Trustees Act, 1896, s. 1 (5). c \.- r 

(w) Public Trustee Act, 1906, s. 9. As to the incidence ot his lees 

among tho beneficiaries, see Re Riddell. 1936, Ch. 747. 

(«) Trustee Act, 1925, s. 42. 

(o) As to the incidence of its fees when authorised to 
i2c i/u2ton, 1930, Ch. 536; Re Roberts, Ch 274; Re C>odwm, U38 

Ch. 341. 


Exceptions to 
thin rule: 

(1) Agreenieijt 
with ceitui que 
trust. 

(2) Order of 
Court. 


(3) Judicial 
trustee. 

(4) Public 
Trustee. 

(5) Trust 
corporation. 
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(6) Solicitor- 
trustee may 
be employ^ 
by co-trustee 
in an action 
or other legal 
proceeding. 


(7) Express 
provision in 
trust instru¬ 
ment. 


contam no charging clause, the difficulty as to its fees 
cannot be surmounted by appointing the corporation to 
act as mana^g, and abo as custodian, trustee, with the 
dea of enabling it to charge in the latter capacity under 
s. 4 of the Pubhc Trustee Act, 1906. Such an appointment 
- would be moperative (p) (6) A solicitor-trusteed entitled 

, to his profit costs when he acts as solicitor in an action or 
, other legal proceeding on behalf of himself and his co- 
trustee jomtly. except so far as the costs have been 
increased by his bemg one of the parties (g). This exception 
extends, not only to hostile proceedings against the 
tnistees, but also to friendly proceedings, such as an 
application m Chambers for maintenance of an infant (r), 

defpnd whether the trustees are plaintifis or 

'■‘"spondents, but it does not 

Xnp^ r 'k "^to is acting for himself 

wifln d ^ profits costs ( 5 ); and, owing to the 

r Companies (Winding-up) 

Rules, 1929, a solicitor-liqmdator caimot claim profit 

. brought by himself and his co- 

q or (). There is nothing, however, to prevent a 
sohcitor-tnistee from emplojdng his partner to do any 
ga wor , whether contentious or not, and paying his 
proper charges in any case in which he could have 

emp oye another solicitor, provided the partner will be 
exc usiye y entitled to the profit costs for his own 
ene (w). But he cannot employ his firm to do the 
' even though he is merely a salaried partner (y). 

I ) e trust instrument may expressly authorise the 
rustee to receive compensation for his care and trouble, or 
may as is very commonly the case, allow him, if a solicitor 
or other professional man, to charge for his professional 
services. Where such a clause is inserted in a will, it is 
rea e as if it were a legacy to the executor or trustee, 

v.'falfri9k'!'cr%T ' 1935, Ch. 359; 

(?) Crad^t y Piper (1850). 1 Mao. & G. 664. 

(1887), 34 Ch. D. 675. 

m rIoJ' (1852), 5 De G. & Sm. 622. 

{t) Re Qertzetistexn, Ltd., 1937, Cb. 115. 

(w) Clack V. Carton (1861), 7 Jur N S 441 
\x) Re Ga(e?, 1933, Ch. 913,'* 

{y) Re Hill, Claremont v. HiU, 1934. Ch. 623. 
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equivalent to the profit he will make under it; so that, if 
the will has been attested by himself or his wife, he cannot 
charge profit costs («), nor can he do so if the estate is 
insufficient to pay the debts (u), and if the estate, though 
sufficient to pay the debts, is insufficient to pay the 
legacies in full, the costs must abate with the legacies 
unless the clause gives the costs priority over the other 
legacies (x). Under such a clause, unless it is very widely 
drawn, a solicitor-trustee or executor can only charge tor 
services strictly professional, and not for matters which a 
layman ought to do personally without the intervention 
of a solicitor (y). Therefore, the trust instrument ought 
to give the solicitor a wider liberty in that respect, 
extending not only to professional business, but also to 
business not strictly professional, though it has been said 
that such a clause should only be inserted under express 
instructions given by the client himself, with full know¬ 
ledge of its effect (z). And inasmuch as this liberty, 
where it is given, will be construed as meaning only costs 
and charges properly incurred, it is advisable to authorise 
the co-trustees to settle, without taxation, the amount of 
such charges, the co-trustees exercising the discretion of 
ordinary business men (a). 

Although not entitled to remuneration, a trustee can 
claim to be indemnified out of the trust property against 
all costs, expenses, and liabilities properly incurred in 
administering the trust. This has always been the rule 
of equity, and it is now embodied in s. 30 (2) of the 
Trustee Act, 1925, which enacts that “ a trustee may 
reimburse himself or pay or discharge out of the trust 
premises all expenses incurred in or about the execution 
•of the trusts or powers.*’ The reimbursement, though 
usually out of the corpus of the trust estate, is a 

(u) Re Barber^ Burgess v. Vinicome (1886), 34 Ch. D. 77; Re Pooley 
<1888), 40 Ch. D. 1. 

(v) Re WkiU, Pennell v. Franklin, 1898, 1 Ch. 297; Re Salmen 
(1912). 107 L. T. 108. 

(x) Re Brown, Wace v. Smith (1918), 62 Sol. J. 487. 

Re Chappie (1884), 27 Ch. D. 584; Clarkson v. Robinson. 1900. 

(z) Re Chappie (1884), 27 Oh. 0. 584; Re Sykes. 1909, 2 Oh. 241. 
For a precedent of such a clause, see Rt Amts (1883), 25 Ch* D. i-; 
and Re Fish, Bennett v, Bennett, 1893, 2 Ch. 413. 

(o) Re Fish, supra. 


Tru;iteo*fl 
right to re- 
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Reimburhe* 
rnent ae to 
costs of liti- 
pation. 


lirst charge on all the trust property, both corpus and 
income, and the trustee has a right to retain the ex¬ 
penses out of income until provision can be made 
for raising them out of the corpus (b). The trustee’s 
right of indemnity is usually Limited to the trust pro- 
pei ty, but, if he is holding property for an absolute bene¬ 
ficial owner who is sui juris, the latter must indemnify him 
against any liability incurred through the holding of such 
property, unless the nature of the transaction excludes such 
duty. Ihus, if A. is holding shares upon trust for B., who 
is sui juris, B. must indemnify A. against all liability 
m respect of calls on the shares (c), and this duty would 
not be terminated by B. assigning bis beneficial interest 
to C., even though A. concurred in the assignment, and 
took an indemnity from C. {d)\ but the members of an 
ordinary club are not bound to indemnify a trustee in 
whom the lease of the club premises is vested, unless the 
rules impose such liability on them, for an ordinary club 
is founded on the understanding that a member’s liability 
is limited to the amount of his subscription (e). A trustee 
w ill also be entitled to be indemnified by a beneficiary 

even though the beneficiary has onlv a limited 
interest in the trust property, if the beneficiary has 
expressly or impliedly contracted to indemnify the trustee, 
€.g., where the beneficiary is the settlor and the trustee 
accepted ofiice at his request (/). 

As regards the costs of litigation, whether the trustees 
are plaintiffs or defendants, the rule is that if they have 
obtained the leave of the Court to sue or defend,—which 
leave they will obtain, if the litigation appears to be 
primd facie proper and in the interest of the estate.— 
they are protected thereby against their own cestuis Que 
trufity however the litigation may result, and will therefore 
be entitled to be reimbursed their costs out of the trust 
estate {g ); and even if they have omitted the precaution 
of obtaining such leave, they are entitled to be reimbursed 

( 6 ) Sioti V. Milne (1884), 25 Ch. D. 710. 

(r) Ilardoon v. BelxHos, 1901, A. C. 118. 

(<?) Matthews v. Bugoles-Brise. 1911, 1 Ch. 194 
(e) ITwe T. Perpetual Trustee Co., Ltd., 1903, A. C. 139. 

if) Jervis V. ]yolf€rstan (1874), L. R. 18 Eq. 18; distinguished id 
Fraser v. Murdoch (1881), 6 App. Cas. 855. 

ig) As to settled land, see s. 92 of Settled Land Act, 1925. 


TRUSTEES. 


17:^ 


their costs, if the action was properly brought or defended 
for the benefit of the trust estate {h), even though inci¬ 
dentally they were defending thoir own character against 
a charge of personal fraud in respect of something con¬ 
nected with their administration of the trust estate {i). 
If the litigation is speculative and, in the ultimate result, 
unsuccessful, a trustee will not, as a rule, be allowed his 
costs, even though he acted in good faith and under 
counsel’s advice (j). 

Another duty of a trustee is to keep accounts and pro¬ 
duce them to any beneficiary when required, and to give 
him all reasonable information as to the manner in which 
the trust estate has been dealt witli, and as to the invest¬ 
ments representing it, and if he fails to do so, he may 
he ordered to pay the costs of any application to the 
Court rendered necessary by bis default (k). It was held 
in Lowe v. Bouverie (1) that it is no part of a trustee’s 
duty to give to the beneficiary, or any person proposing 
to take an assignment of the beneficiary’s interest, informa¬ 
tion as to the way in which the beneficiary himself has 
dealt with that interest; for it is not his duty to assist the 

in squandering or anticipating his fortune. 
But this decision has lost its importance, for any person 
interested in the equitable interest may now, subject 
to the payment of costs, require the trustee to produce 
any notice received by the trustee of a dealing with the 
beneficiary’s interest (m). 

Under s. 22 (4) of the Trustee Act, 1925, trustees may, in 
their absolute discretion, from time to time, but not more 
than once in every three years unless the nature of the trust 
or any special dealings with the trust property make a more 
frequent exercise of the right reasonable, cause the accounts 
to be examined or audited by an independent accountant. 
The costs are to be paid out of the capital or income, or 

(/t) Stoll V. Milne (1884), 25 Ch. D. 710. 

(i) WalUra v. Woodbridge (1878), 7 Ch. D. 504; Re Dunn, Brinklow 
V. Singleton, 1904, 1 Ch. 048. 

(j) Re Yorke, Barlow v. Yorke, 1911, 1 Ch. 370; Re England, Dobb 
V. England. 1918, 1 Ch. 24. 

(*) Skmner. Cooper ?. Skinner, 1904, 1 Ch. 2S9. 

(0 1891. 3 Ch. 82. 

(m) Uw of Property Act, 1925, s. 137 (8). 
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ftanly in one way and partly in the other, as the trustees 
think fit, but, unless they otherwise direct in any special 
case, costs attributable to capital must be borne by capital, 
and those attributable to income by income. Further, 
under s. 13 of the Public Trustee Act, 1906 (n), application 
can be made by any trustee or beneficiary to the Public 
Trustee for an investigation and audit of the trust accounts, 
but such an investigation and audit cannot be made more 
tlian once a year, unless the Court otherwise orders. The 
Public Trustee has power to order the costs to be borne by 
the applicant or by the trustee, and, though an appeal lies 
to a judge of the Chancery Division from his order as to 
costs (o), the judge will not set aside an order that the 
costs of the audit be paid by the applicant where the 
funds were properly invested and all reasonable infor¬ 
mation had been given to the applicant (p). 


(3) Various powers of trustees. 

To enable a trustee or personal representative to carry 
out his duties, various powere have been conferred upon 
him by statute, and most of these are now contained in the 
Trustee Act, 1925. Some of them have been already 
mentioned; it remains now to refer shortly to some of the 
others. Except where otherwise stated, the powers apply 
whenever the trust was created, but so far only as a con¬ 
trary intention is not expressed in the trust instrument, 
if any (q). 

By s. 12 of the Trustee Act, 1925, Avhere a trust for or 
power of sale of pz'operty is vested in a trustee, he may 
sell or concur with any other person in selling all or any 
part of the property, either subject to prior charges or 
not, and either together or in lots, by public auction or 
by private contract, and subject to such conditions of sale 
as he thinks fit. A trust or power to sell or dispose of 
land includes a trust or power to seU or dispose of part 
thereof, whether the division is horizontal, vertical, or 
made in any other way, so that he can since 1925 sell sur- 


(r») And see Public Trustee Rules. 1912, rr. 31—37. , 

(o) Public Trustee Act, 1906, e. 10; Oddt/, 1911, 1 Ch- ^ 

(p) Re Utley. Russell v. Cubitt (1912). 106 L. T. 858. 

(qj Trustee Act, 1925, s. 69. 
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face and minerals separately, a thing which before 1926 a 
trustee could only do under an express power in the trust 
instrument or under an order of the Court, though an 
executor or administrator could do so without such autho¬ 
rity or order, by virtue of his powers under the Land 
Transfer Act, 1897 (r). The section does not enable an 
express power to sell settled land to be exercised where 
the power is not vested in the tenant for Life or statutory 
owner, for such a power of sale is now taken away from 
the trustee and added to the powers of the tenant for life 
or statutory owner under the Settled Land Act. 1925 (.s). 

In the case of every trust for sale a power to postpone 
sale is implied unless a contrary intention appears (t). 

Trustees for sale of land have all the powers of a tenant 
for life and of the trustees of a settlement under the Settled 
Land Act. 1925 (u). 


Where trustees ai-e authorised by the trust instrument, 
if any, or by law'^ to apply capital money for any purpose 
or in any manner, they have and are to be deemed always 
to have had power to raise the money required by sale, 
conversion, calling in or mortgage of all or any part of 
the trust property for the time being in possession; and 
this applies notwithstanding a contrary direction in the 
trust instrument, if any, but does not apply to trustees 
of a charity or Settled Land Act trustees (x). 


Trustees, when selling, must be careful not to soil under 
unnecessarily depreciatory conditions, for though a pur¬ 
chaser will obtain an indefeasible title after the property 
has been conveyed to him, unless he was acting in collusion 
with the trustees, yet, if the conditions are unnecessarily 
depreciatory, and the purchase price has thereby been 
rendered inadequate, the beneficiaries can interfere to stop 
the sale at any time before completion, and even after 


(r) Trustee Act, 1893, s. 44; Re Chaplin and Staffordshire Potteries 
Waterworks Co. Limited’s Contract, 1922, 2 Oh. 824. 

(fi) Settled Land Act. 1926, as. 108, 109. See Re Ball, Jones v. 
Jones, 1930, W. N. 111. 

(0 Law of Property Act, 1925, 8. 25. 

( 1 *) Ibid. B. 28 (1). See ante, p. 161, as to their power to delegate 
womo of these powers. 

{x) Trustee Act, 1925, s. 16. 


Power to 
po>itpouo sale. 


Trustee'* for 
sale have 
.Settletl Land 
Act j)ower>. 


Implied 

power to sell 

or mortgage 

to raise 

money. 

* 


Effect of 
selling subject 
to deprecia¬ 
tory con¬ 
ditions. 



176 


THE PRIXCIPLES OF EQtJITY. 


completion can hold the trustees personally liable for the 
loss {y). 


Trufjtetj’® 
pow’er to 
receipt. 




A purchaser from the trustee is not concerned 
to see to the application of the purchase-money, the 
trustee’s receipt in writing for any money, securities, or 
other personal property or effects payable, transferable, or 
deliverable to him under any trust or power being under 
s. 14 of the Trustee Act, 1925, a sufficient discharge for 
the same. But the section does not, except where the 
trustee is a trust corporation, enable a sole trustee to 
give a valid receipt for the proceeds of sale or other capital 
money arising under a trust for sale of land, or for capital 
money arising under the Settled Land Act, 1925. The 
section applies notwithstanding anything to the contrary 
in the instrument, if any, creating the trust {z). Xo 
purchaser or mortgagee paying or advancing money on a 
sale or mortgage purporting to be made under any trust 
or power vested in trustees is concerned to see that such 
money is w'anted, or that no more is raised than is 
wanted (a). 


(ii) Trustee's 
power to 
iosure. 


Trustees are not bound to insure the trust property 
against loss or damage by fire unless the trust instrument 
imposes such an obligation upon them, but under s. 19 
of the Trustee Act, 1925 (6), they may insure any 
building or other insurable property unless the trust 
instrument forbids it, or unless they are bound forthwith 
to convey the property absolutely to any beneficiary upon 
being requested to do so. The amount of insurance must 
not exceed three-fourtlis of the value of the property 
insured. The premiums may be paid out of the income 
of the property insured, or of any other property subject 
to the same trusts. Chattels settled to go along 
land settled in strict settlement, or “ heirlooms,” as they 
are popularly called, are insurable under the section (c). 


(y) Trustee Act, 1925, 8. 13, replacing a. 14 of Trustee Act, 1893. 

(r) Ibid. s. 14, replacing s. 20 of Trustee Act, 1893. 
slightly amended by the Law of Property (Amendment) Act» l^'- ' 
Sched. 

(а) Trustee Act, 1925, e. 17. 

(б) Replacing s. 18 of the Trustee Act, 1893. 

(<?) Re Egmont, 1908. 1 Cli. 821. 
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By s. 20 of the Trustee Act, 1920 (d), money received 
after 1925 by trustees or any beneiiciary under a policy 
of insurance against tho loss or damage of any property 
subject to a trust or to a settlement \vithin the Settled 
Land Act, 1925, -whether by hre or otherwise, is capital 
money if the policy has been kept up under any trust 
in that behalf, or under any power, statutory or other¬ 
wise, or in performance of any covenant or of any obliga¬ 
tion, statutory or otherwise, or by a tenant for life im¬ 
peachable for waste. If the money is receivable in respect 
of settled land, or any building or works thereon, it 
must be applied like other capital money arising under 
the Settled Land Act; if receivable in respect of personal 
chattels settled as heirlooms within the meaning of the 
Settled Land Act, 1925 (e), the money is to be treated 
as money arising from a sale of the chattels (e); if receiv¬ 
able in respect of property held on trust for sale, it must 
be treated like the proceeds of sale; and in any other case 
the money must be held upon trusts corresponding as 
nearly as may be with the trusts affecting the property in 
respect of which it is payable. The money may also be 
applied in rebuilding, reinstating, replacing and repairing 
the property lost or damaged, but only with the consent 
of any person whose consent is required to the investment 
of money subject to the trust. The section does not pre¬ 
judice the right of any person to require the money to be 
applied in rebuilding, or the rights of any mortgagee, 
lessor or lessee, whether under any statute or otherwise. 

By 8. 15 of the Trustee Act, 1925 (/), a personal repre¬ 
sentative, or two or more trustees acting together, or, 
subject to the restrictions imposed in regard to receipts 
by a sole trustee not being a trust corporation, a sole acting 
trustee, where by the instrument, if any, creating the 
trust, or by statute, a sole trustee is authorised to execute 
the trusts and powers imposed in him, may (a) accept any 
property before the time at which it is made transferable 
or payable, or (b) sever and apportion any blended trust 
funds or property, or (c) pay or allow any debt or claim 


(d) This section appears to have been suinrested by 2ie QuickC’s 
TrusU. 190S. 1 Ch. 887. 

(«) Sen a. 67 of tlmt Act. 

(/) Replacing Trustee Act, 1893, s. 21. 

S. 
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money. 
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compromise,] 

&c. 
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(ir) Powers 
as regards 
reversionary 
interests or 
things in 
action falling 
into posses¬ 
sion. 


(v) Powers of 
valuation. 


on any evidence that he or they tliink sufficient, or 
(d) accept any composition or security for any debt or 
for any property claimed, or (e) allow any time of pay¬ 
ment of any debt, or (f) compromise, compound, abandon, 
submit to arbitration or otherwise settle any debt or claim, 
without being responsible for any loss occasioned by any 
act or thing done by him or them in good faith. It has 
been held that under this provision an executor may com¬ 
promise a claim by his co-executor against the estate {g). 

T^'here trust property includes any share or interest in 
property not vested in the trustees, or the proceeds of sale 
of any such property, or any other thing in action, the 
trustees, on the same falling into possession, or becominf^ 
payable or transferable, may (a) agree or ascertain the 
amount or value thereof in such manner as they may 
think fit; (b) accept any authorised investments in or 
towards satisfaction thereof; (c) allow any deductions for 
duties, costs, charges and expenses which they may think 
proper or reasonable; (d) execute any release, without 
being responsible in any such case for any loss occasioned 
hy any act or thing so done by them in good faith. 
Further, the trustees are under no obligation to place any 
distringas notice, or apply for any stop or other like 
order, upon any securities or other property out of or on 
which such share, or interest, or other thing in action is 
derived, payable or charged; nor need they take any 
proceedings on account of any act, default or neglect on 
the part of the persons in whom such securities or other 
property is or has been vested; unless required in writing 
by any beneficiary, and unless satisfactory provision is 
made for payment of the costs of proceedings {h). 

Trustees may, for the purpose of giving effect to the 
trust, or any of the provisions of the instrument, if any. 
creating the trust, or of any statute, from time to time 
(by duly qualified agents) ascertain and fix the value of 
any trust property in such manner as they think proper, 
and any valuation so made in good faith will be binding 
upon ail persons interested under the trust (t). 


(^) Re Houghton. Tlaxoley v. Blake, 1904, 1 Oh. S22. 

(h) Trustee Aet. 1925, s. 22 (1) and (2). 

(i) Trustee Act, 1925, s. 22 (3). 
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To enable trustees or personal representatives to obtain 
a discharge in cases of difficulty, it is provided by s. 63 
of the Trustee Act, 1925, that they, or the majority of 
them, may pay into Court any money or securities in 
their hands or under their control, and that the receipt or 
certificate of the proper officer shall be a sufficient dis¬ 
charge to them for the money or securities so paid into 
Court. The payment is usually effected on affidavit, when 
all the trustees are desirous of lodging the money in Court, 
but, when only the majority wish to pay it in, an order of 
the Coiu’t must be obtained on summons (/:). This power 
of paying trust money into Court should only bo exer 
cised when it is difficult for the trustees othonvise to obtain 
a discharge. In cases of doubt as to the person entitled, 
the usual course nowadays is to submit the question to 
the Court on originating summons (/). A life assurance 
company has a similar power of paying policy moneys 
into Court in cases of difficulty [th). 

With a view to the conveyance to or distribution among 
the persons entitled to any real or personal property, 
8. 27 of the Trustee Act, 1925 (w), authorises the trustees 
of a settlement, or of a disposition on trust for sale, or 
personal representatives, to advertise for claimants, stating 
their intention to make the conveyance or distribution, 
and requiring any person interested to send in particulars 
of his claim within a stated time, not being less 
than two months. The advertisement must be inserted 
m the London Gazette and in a newspaper circulat¬ 
ing in the district in which the land is situated; 
and such other like notices, including notices elsewhere 
than in England or Wales (o), must be given as would in 
any special case have been directed by the Court in an 
administration action. If the trustees or personal repre¬ 
sentatives are in doubt as to what notices should be given, 


(i) Ibid. 8. 63. replacing Trustee Act, 1893, s. 42; R. S. C. Ord. LV. 
r. 14 a.; Supreme Court Funds Rules, rr. 40, 4L 
(0 R. S. 0., Ord. LV. r. 3. 

/ ? Assurance Companies (Payment into Court) Act, 1896. 

(n) Hio section was slightly amended by the Law of Property 
(Amennment) Act, 1926, Sched. It takes the place of s. 29 of the 
■Law of Property (Amendment) Act, 1859, which applied only to 
personal representatives. 

(o) See lie Achillopouloi, 1928, Ch. 433. 

12 ( 2 ) 
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they should apply to the Court for directions (o). After 
the expiration of the time fixed by the notice, the trustees 
or personal representatives may convey or distribute the 
property to or among the persons entitled of whose claims, 
whether formal or not, they have notice without being 
liable to other persons. But the section does not prejudice 
the right of the latter to follow the property, or any property 
representing it, into the hands of any person except a 
purchaser, nor does it free the trustees or personal 
representatives from any obligation to make searches 
which an intending purchaser would be advised to make ( p). 
The section apphes notwithstanding anything to the 
contrary in the will or trust instrument, if any. 


(riii) Protec¬ 
tion against 
liability in 
respect of 
rents and 
covenants. 


Where the estate of a deceased person or a trust estate 
includes a lease or land granted subject to a rent-charge, 
difficulty has been caused in the past by the fact that the 
personal representative or trustee does not necessarily 
escape liability by distributing the estate, unless be 
distributes under an order of the Court. To meet this 
difficulty, s. 26 of the Trustee Act, 1925 {q)y allows the 
personal representative or trustee to convey the property 
demised or granted to a purchaser (r), legatee, devisee, 
or other person entitled to call for a conveyance, after 
satisfying all liabilities under the lease or grant which 
have accrued and been claimed up to date, and, 
where necessary, setting apart a sufficient sura to answer 
any future claim that may be made in respect of any 
fixed and ascertained sum which the lessee or grantee 
agreed to lay out on the property demised or granted. 
Thereupon the personal representative or trustee may 
distribute the estate to or amongst the persons entitled 
without setting aside a fund, except as above mentioned, 

( 0 ) Re Letherbrow, 1935, W, N. 34, 48; Re Holden, 1935, W. N. 62, 
ip) See Law Society's Gazette, Vol. 31, p. 62. . 

( 5 ) The section replaces ss. 27 and 28 of the Law of 
Amendment Act, 1859, in a wider form. It was slightly amen^®^ 7 
the Law of Property (Amendment) .^ct, 1926. Sched. . t a o. 

(r) Under the Act of 1859, “ purchaser** was held not to 
person who was paid money to take an assignment {Re A;’ 

2 Ch. 630). WTiere n testator’s residuary estate is settled and 
executors pay money to the assignee of onerous leaseholds, the 
must be apportioned between capital and income {Re Shee, 1934, 

345) in accordance with the principle of AUkusen r» WhiileU (IW h 
L. R. 4 Eq. 295, post, p. 286. 
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to meet any future liability, and he will not be liable in 
respect of any subsequent claim under the lease or grant; 
but the right of the lessor or grantor to follow the assets 
will not be prejudiced. The section applies notwith¬ 
standing any contrary direction in the will or other 
instrument, if any, creating the trust. 

By ss. 31 and 32 of the Trustee Act, 1925, wide powers 
of using income for maintenance and of advancing capital 
are conferred on trustees. These powers are dealt with 
in the chapter on Infants, post. 

Generally, as regards the powers of trustees, it should 
be noticed that where a power or trust is given to two 
or more trustees jointly, the same may be exercised or 
performed by the survivors or survivor of them for the 
time bein^ (q'), even powers which are discretionary (r). 


(4) Liability for breach of trust. 

To make a trustee liable for breach of trust, he must 
personally have been guilty of some improper act, neglect, 
or default. The mere fact that his co-trustee has received 
the trust property and committed a breach of trust, or 
that some broker, banker or other person with whom the 
trust money or securities may have been deposited has 
absconded with them, or that the securities have depre¬ 
ciated, or that there has been any other loss, does not make 
him liable. He only incurs liability if the loss happens by 
his own wilful default (s). 

As to the meaning of “ wilful default,” it was stated by 
Eomer, J., in Re City Equitable Fire Insurance Co., Ltd. (0 
that an act, or an omission to do an act, is wilful when the 


( 9 ) Trustee Act, 1925, s. 18, replacing 9. 22 of Trustee Act, 1893. 

(r) lie Smith, Eastick v. Smith, 1904, 1 Ch. 139. Contrast Jie 
Harding, 1923, 1 Ch. 182. 

(«) Trustee Act, 1925, s. 30, repeating s. 24 of Trustee Act, 1893. 
And see He Munton, 1927, 1 Ch. 262, and He Vickery, 1931, 1 Ch. 572. 
The liquidator of a company is not a “trustee ” wnthin this section (^e 
Windsor Steam Coal Co., 1928, Ch. 609; affirmed on another ground, 
1929, 1 Ch. 151). 

(0 1925, Ch. 407. The majority of the Court of Appeal approved 
of this statement. 
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person who acts, or omits to act, knows what he is doiag 
and intends to do what he is doing, but that, if that act 
or omission amounts to a breach of that person’s duty, 
he is only guilty of wilful default if he knows that he is 
committing and intends to commit a breach of his duty, 
or is recklessly careless in the sense of not caring whether 
his act or omission is or is not a breach of iiis duty. 

It is highly necessary to remember that the rule that 
a trustee is not liable for the acts of other persons does 
not protect a trustee who improperly allows his co-trustee 
to receive the trust property or to have sole control 
over it, or if he improperly allows the trust property 
to remain in the control of an agent, or invests on 
improper securities; in all these cases he would him¬ 
self be guilty of a breach of trust and liable for any loss 
resulting from it, unless the trust instrument, as it might 
and does occasionally, exempted him from any liability 
for such default (m). 

Ihe position may be illustrated by reference to the old 
^se of Townley v. Sherborne {v). There it was said that 
if lands are conveyed to two or more trustees, and one of 
them receives all, or the most part of, the profits, and 
after dieth or decayeth in his estate, his co-trustees shall 
not be compelled to answer for the receipts of him so 
dying or decayed,— unless some eHl-dealing appears to 
have been in themy to preptdice the trust; but that if 
there was any evil-practice or ill-intent, they should be 
charged; and the actual decision in the case was, that 
the trustee who had joined with his co-trustees in signing 
receipts was liable, though he had received nothing, 
because the liability of the non-receiving trustee arose, 
not from his mere signing of the receipts, but from 
his subsequently leaving in the hands of his co-truste^ 
the money that had been receivedy which was an “ evil' 
dealing:' And the Trustee Act, 1925, s. 30, now enacts, 
in effect, that a trustee who joins in a receipt for con¬ 
formity, but ^vithout receiving, shall not by that ciT' 
cumstance alone be rendered liable for a misapplication 

(u) Wilkins v. Hogg (1861), 8 Jur, N. S. 25. 

(v) (1634), Cro. Car. 312. And see Brict v. Stokes (1805), H 
319. 
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bv tho trustee -who receives. So that a trustee may 
exonerate himself by showing that the money acknow- 
ledo-ed to have been received by all was in fact not 
received by all, and that he signed for conformity only, 
i.e., because a receipt must be signed by all the trustees to 
operate as a discharge. But, even so, the fact of his having ( 2 ) Wh^en 
joined in the receipt gives him notice that trust money 
has been received, so that he will not be justified thereafter nef'lect of 
in allowing the money to remain in the hands of the 
receiving co-trustee for a longer period than the circum¬ 
stances of the case may reasonably require. 

Co-esecutors are, in general, answerable each for his own How hit one 
acts only, and not for the acts of the other or others of 
them, for each executor has, independently of his co- co-executor, 
executors, a full and absolute control over the personal 
assets of the testator, and is competent to give a valid 
discharge therefor by his own separate act. If, therefore, 
an executor joins with his co-executor in signing a receipt, 
this is stronger evidence of his having actually received 
the money than in the case of trustees, and, even if he can 
show that he did not in fact receive it, he will be liable it 
he allowed the money unnecessarily to get into or remain 
in the hands of his co-executor (x). 

Where two or more trustees are liable for a breach of indemnity or 
trust, each of them may be sued for the whole amount of 
the loss, and if they are all sued, the judgment may trustees on a 
executed against any one of the trustees singly; and breach of 
when the judgment against two co-trustees is satisfied *'^'*®^* 
in part by one of them, and the other trustee goes bankrupt, 
tlie judgment creditor may prove in his bankruptcy for 
the whole original judgment debt, and not merely for the 
balance of it which remains unsatisfied (y). As between 
themselves, the trustees must usually bear the burden trjbution. 
equally, so that if one trustee pays more than his share he 
can claim contribution from the others ( 2 ); but whether 


(x) Clough V. B(/nd (1837). 3 My. A: Cr. 490, 496; Jog v. Camp¬ 
bell (1804). 1 Sch. & Lef. 341; lie Gaeguoine. 1894, 1 Ch. 470. 

(y) Edwards v. Jlood-Barrs, 1905, 1 Ch. 20. 

(s) Bahin V. Hughes (1886), 31 Ch. D. 390; Jackson v. Dickinson. 
1903, 1 Ch. 947. 
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there is any right to sue for contribution towards the costs 
of the action seems to be doubtful, thougli the Court 
might in the action in which liabihty for the breach of 
trust is established make an order with regard to the 
costs (z). It used to be said that there is no contribution 
between trustees if they are all guilty of fraud, on analogy, 
apparently, with the common law rule which allowed no 
contribution between joint tortfeasors (a). But that rule 
is now abolished by the Law' Reform (]\Iarried Women and 
Tortfeasors) Act, 1935, s. 6, and it may be that contribution 
would be allowed, even though all the trustees were guilty 
of fraud. There are three cases in wliich one trustee must 
indemnify the others, and these are:—(1) Where one 
trustee has received the trust money and misappropriated 
it, or is otherwise alone morally guilty (5). (2) Where 

one of the trustees acted as solicitor to the trust, and 
the breach of trust w'as committed on his advice (c). 
(3) Where one of tiie trustees is a beneliciary, the broach 
of trust will be made good, as far as possible, out of his 
beneficial interest, so that to this extent he will indeuuiify 
his co-trustee (d). And in this connection it may be 
mentioned that a trustee-beneficiary, who overpays the 
other beneficiaries and underpays himself, is not entitled 
to recover anything from the other beneficiaries (e). 

The right of a trustee to indemnity or contribution is like 
the right of a surety to sue his co-surety for contribution, 
and, therefore, the Statutes of Limitation do not begin 
to run against such right until judgment for the breach 
of trust has been obtained (/). 


( 2 ) See Bearsley v. Muldleweek (1861), 18 Ch. D. 236 (a case, 
however, ^OQ a joint covenant); Jle Linsley, Cattley v. West. 1904, 
2 Oil* 78o* 

(а) Merryweather v. Nixan (1799), 8 T. R. 186. 

(б) Bahin v. Iluyhes (1866), 31 Ch. D. 390, at p. 395. 

(c) Lockhart v. BeiUy (1856), 25 L. J. Ch. 697; Re Turner, 
Barker v. Ivimey, 1897, 1 Ch. 536; Re Linsley, Cattley v. West, 
1904, 2 Ch. 785. 

(rf) Chillingworth v. Chambers, 1896. 1 Oh. 685. 

(e) Re Horne. Wilson v. Cox-Sinelair, 1905, 1 Ch. 76. But see 
Re Ainsworth. Finch v. Smith. 1915, 2 Ch. 96; and Re Husyrave, 
1916, 2 Ch. 417. 

(/) Robinson v. Harkin, 1896, 2 Ch. 415. 
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The toeasure of the trustee's liability for breach of trust loterest 
is the loss caused thereby to the trust estate; except that, 
where the breach of trust consists in advancing too much v,feach of 
money on an authorised security, ho is only liable for the trust, 
excessive advance (y). For instance, if he makes an un¬ 
authorised investment whereby the trust estate is wholly 
or partly lost, or if he has paid over the estate to the 
wrong persons, he must replace the money with inteicst, 
and if he is guilty of undue delay in investing the trust 
fluids he wdll be answerable to the cestui cjiie tnist for 
interest during the period of his laches. The rate of 
interest is in the discretion of the Court, and is now 
usually 4 per cent., but the Court will charge more than 

4 per cent, in the follo\nng cases; — 

(1) Where the trustee ought to have received more, as 
where he has improperly called in a mortgage ca.rrying 

5 per cent, interest. In this case he is charged with the 
interest he ought to have received. 

(2) Where he has actually received more than 4 jiei 
cent. Here he is accountable for the interest actuall}' 

received (z). 

(3) Where he must be presumed to have received more, 
as if he has traded with the money. Here t\\Q cestui que 
trust can either claim 5 per cent, compound interest or 
the profits actually made by the trustee (u), but the ces^wi 
que trust has no right to claim such profits from a trader 
to whom the money has been improperly lent, even though 
the borrower knew that the money lent was trust 
money (b). 

(4) Where the trustee is guilty of fraud or serious mis¬ 
conduct, in which case the Court may charge him Avith 
5 per cent, interest with yearly or even half-yearly 
rests (c), though half-yearly rests are rarely directed {a). 


iy) Trustee Act, 1925, s. 9; ante, p. 159. 

(z) Re Emmet, Emmet v. Emmet (1881), 17 Ch. D. 142. 

(a) Vyae v. Foster (1872), L. R. 8 Cii. App. 309; Re Ravts, 
Davis V. Davis, 1902, 2 Ch. 314. 

(5) Stroud V. Qwyer (1860), 28 Beav. 130. /,oo 1 ^ i 7 

{c\Barclay v. Andrew, 1899, 1 Cli. 674; Re Emmet (1881), 1/ 
Oi. D. 142. 

(d) Burdiclc V. Oarrich (1870), Lf. R. 5 Ch. App. 233. 
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proprietary 
remedies. 


A new trustee is not liable in respect of breaches of 
trust committed by his predecessors, and he is entitled to 
assume, unless he has reason to believe otherwise, that the 
latter have performed their duties and got in all the trust 
property (e). If, however, he discovers that breaches of 
trust have been committed, he must obtain satisfaction 
for them from the old trustees, just in the same way as aa 
original trustee must get in any part of the trust estate 
which is outstanding (/), and the only excuse for not 
doing so is that it would be useless to take proceedings 
against the old trustees (g). A retiring trustee continues 
liable for breaches of trust committed by him before his 
retirement, unless dul}^ released, but ho is not liable for 
breaches committed subsequently unless he retired for the 
purpose of enabling a breach of trust to be committed (A)* 


(5) Remedies of beneficiaries for breach of trust. 

In the event of a breach of trust the beneficiaries' 
remedy is twofold— (1) Against the trustee himself per¬ 
sonally; (2) against the trust property or the property 
into winch it has been converted. (1) The person^ 
remedy has been sufficiently discussed already, and it is 
only necessary to add that a trustee who has made an 
unauthorised investment is entitled to realise it so as to 
enable him to replace the trust funds, unless all the bene¬ 
ficiaries are sui juris and elect to adopt the investment w 
part of the trust property, in which case the trustee will 
be under no liability for the breach of trust (i); and that 
if a trustee makes good the breach of trust out of his own 
property on the eve of his bankruptcy, the trust estate la 
generally entitled to retain the benefit, and his trustee m 
bankruptcy cannot set the transaction aside as a fraudulent 
preference (/c). 

(2) If the trustee has m*ongfully alienated the trust 
property, the beneficiaries have the right to follow it, so 

(e) lie Sirahan, Ex parte Geavas (1856), 8 Ue G. M. k G. 

(/) llohday v. Peters (1860), 28 Beav. 603. 

ig) Re Forest of Dean Coal Co. (1878), 10 Ch. D. 450. 

(A) Head v. Qovld. 1898, 2 Ch. 250. 

(») Re Jenkins and Randall, 1903, 2 (Tb. 362. 

(A) Re Lake, Ex parte Dyer, 1901, 1 Q. B. 710. 
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long as they can trace it, unless it has come into the hands (a) Right of 
of a bond fide purchaser for value, who has obtained the 
legal estate without notice of the trust (/i)- 'J'bey have Right of 
also a right to follow the property which has been sub- following the 
stituted for the trust property, so long as the substituted 
property can be traced, and is not in the hands of a bond ^ruet fund 
fide purchaser of the legal estate without notice (o). 

It is immaterial what the nature of the substituted ■ 

property may be, though it was thought at one time 
that money could not be followed because “ money 
has no ear-mark.” This idea is now exploded (p), and 
mone^' may be followed if it can be traced—if, for 
instance, it has been paid into and remains in a banking 
account or has been invested in the purchase of otutain 
property (p). 


The whole subject of following trust funds was fully lie HalkUs 
discussed by Jessel, M.R., in Re Hallelt's Estate {p), 
where it was decided that a trustee, or other person in a 
fiduciary position, who, having paid the trust funds into his 
own banking account, afterwards draws on the account for 
his own purposes, must bo assumed to have been drawing 
on his owm money, so that the beneficiaries can claim the 
balance of the account as being the trust propert}^ and it 
does not belong to the trustee’s general creditors. If, 
however, the trustee does in fact draw out the trust money 
because there is not enough of his own money in the account 
to meet the clieque, the beneficiaries could not claim any 
money of his own paid in subsequently unless they could 
show that the payment in was intended to replace the trust 
money (g). In his judgment, Jessel, M.K., pointed out that, 
where a trustee wrongfully sells trust property, the bene¬ 
ficiaries can either condone the breach of trust, if they are 


all sui juris, and take the proceeds of sale or the property 
into which the proceeds have been converted, or treat the 
sale as a breach of trust, require the trustee to make it good, 
and have a charge for the trust money on the proceeds of 


( 71 ) Thorndike v. //unMlSoO), 3 Do G. & J. -'►03. ante, p. 31; Taylor v. 
Blakelock (1885), 32 Cli. D. 560. 

(o) Taylor v. Plumer (1815), 3 M. & S. 662. 

(p) Jte HalleU'a Estate (1880). 13 Ch. D. 696. 


(v) liosooe V. if^inder, 1915, 1 Ch. 62. 
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sale or the property into which they have been converted. 
If, however, the trustee has mixed the trust property witli 
his own, e.g.y if he has bought an estate partly with the trust 
money and partly with his own, the beneficiaries have no 
right to take the property, but are entitled to a first charge 
on the property for the trust money (/). 

If a trustee who has been guilty of a breach of trust has 
any beneficial interest under the trust instrument, he vn\l 
not be allowed to receive any part of the trust fund in 
which he is equitably interested until he has made good 
the breach of trust, for to the extent to which he is in 
default he is taken to have already received his share. 
This rule applies not only to beneficial interests given to 
him directly by the trust instrument, but also to interests 
acquired derivatively, e.g.^ by purchase from, or as next of 
kin of, another beneficiary (s), and his assignee is in no 
better position than himself even where the default was 
committed bv the trustee after the assignment of his bene- 

• o ^ 

ficial interest (t). But if the trustee holds two distinct 
funds on distinct trusts, and has a beneficial interest in 
the first but not in the second, the Court has no power 
to impound his beneficial interest in the first to make 
good his default in the second (u). 

(6) Wags of escaping liahilitg for breach of trust. 

A trustee who has caused a loss to the trust estate by 
committing a breach of trust occasionally escapes liability. 
In the first place, by s. 61 of the Trustee Act, 1925 (x), 
the Court may relieve him either wholly or partly from 
personal liability if he “acted honestly and reasonably, 
and ought fairly to be excused for the breach of trust 
and for omitting to obtain the directions of the Court 
in the matter in which he committed such breachand 
a similar power to relieve a director from liability for 
negligence or breach of trust is given to the Court by 

(r) See also Re Oatway, 1903, 2 Ch. 356: Worcester Bank v. Blick 
(1882), 22 Ch. D. 255. 

(0 Jacubs V. Rylanot (1874), 17 Eq. 341; Boeriny v. Ihervng 
(1889), 42 Oh. D. 203; Re Bacre, 1916, 1 Ch. 344. 

(^) Boeriny y. Boeriny, supra. 

(w) Re Towndrotv, Oration v. Machen, 1911, 1 Ch. 662. 

{x) This section takes the place of s. 3 of the Judicial Trustees Act, • 
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s. 372 of the Companies Act, 1929. The power to grant 
relief extends to executors as well as trustees (6), and even 
enables the Court to relieve a trustee who has handed over 
the trust property to the wrong person (c). No general rules 
can be laid down as to the circumstances in which the 
Court will or will not grant relief, each case depending on 
its own circumstances (d). 

Formerly, a claim against an express trustee for breach 
of trust could not be barred by mere lapse of time, a rule 
which was recognised and declared by s. 25 (2) of the 
Judicature Act, 1873. The same rule applied also in !■ onncr law. 

the case of many constructive trustees (e), e.g.^ persons 
who received trust property with the knowledge that it 
was trust property (/), though some constructive trustees 
could (and still can) plead the Statute of Limitations, as is 
shown by Knox v. Gye (^), where it was contended that a 
surviving partner was a trustee of the share of his deceased 
partner, and the Court said that, if the surviving 
partner was to be called a trustee at all for the dead 
man, the trust was limited to an obligation which was 
liable to be barred by lapse of time. 

The law on this subject, however, has been revolutionised Act 

by s. 8 of the Trustee Act, 1888 (/i), which allows a trustee 
in most cases to plead the Statute of Limitations in answer 
to any action or other proceeding brought against him 
By s. 1 of the Act the expression “ trustee includes an 
executor or administrator (t), and a trustee whose trust 


(6) Trustee Act. 1925, s. (17). And see lie Kay. Mosley v. 

Keyworth. 1897, 2 Ch. 518. rr »i j n 

(c) ReAUeop, Whitakers. Bamford, 1914, 1 Cb. 1; Hollands. German 

Properly Administrator (IQ21), 2 AW SOI. no** 

(d) lie Kay, 1897, 2 Ch. at p. 524. For example, se© 

Smith V. Stuart, 1897, 2 Ch. 583; Perrir^ jV 

797; lie Turner, Barker v. Ivimey, 1897, 1 Ch. 536; Re 
Griessemann v. Carr, 1911, 1 Ch. 300; Palmer v. ‘ 

Ch. 768; Re Windsor Steam Coal Co., 1929. 1 Ch. 151; HoUand v. 

German Property Administrator (1937), 2 All E. R. 807. 

(e) Soar v. Askwell, 1893, 2 Q. B. 390. 

(/) R» F.yre-Wxllinms, 1923, 2 Ch. 533. .mi . 

ig) (1872); L. R. 6 H. L. 656, 675. And see Tojt v. Stephenson (184 ), 

7 Haro, 1. 

(A) Not Incorporated in the Trustee Act, 1925. 

(t) See post, p. 274. 
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arises by construction or implication of law, as well as an 
express trustee, but not the official trustee of charitable 
lands. The expression has been held to include a director 
of a company (A), and a mortgagee with respect to 
any balance of the proceeds of sale of the mortgaged 
property (Z), but not a trustee in bankruptcy (m), nor, 
apparently, the liquidator of a company in a voluntary 
liquidation (n). It is important to notice, however, that 
the Act does not apply where the claim is founded upon 
any fraud or fraudulent breach of trust to which the 
trustee was party or privy (o), or is to recover trust 
property, or the proceeds thereof, still retained by the 
trustee (p), or previously received by the trustee and con¬ 
verted to his use {q). In these excepted cases the law is 
as it was before the Act was passed, but, with regard 
to innocent breaches of trust from which he has derived 
no benefit, a trustee enjoys all the rights and privileges 
conferred by any Statute of Limitations which he would 
have enjoyed if he had not been a trustee (r), and, if the 
action or other proceeding is brought to recover money 
or other property, and is one to which no existing Statute 
of Limitations applies, the trustee may plead lapse of time 
as a bar just as if the claim had been against him in 
an action of debt for money had and received, the period 
for recovering which is, by the Limitation Act, 1623, 
six years; and this is now the usual period for suing a 
trustee (s). 

Time begins to run under the Act in favour of a trustee 
from the time when the breach of trust was committed, 
whether the beneficiary knew of it or not (s), except where 
the beneficiary is under disability (not including in that 

(A) Re Lands Allotment Co.y 1894, 1 Ch. 616. 

(/) Thome V. Heard, 1896, A. C. 495. 

(m) Re Cornish, 1896, 1 Q. B. 90. 

(n) Re Windsor Steam Coal Co., 1928, Ch. 609; affirmed on a 
different ground, 1929, 1 Ch. 151. 

(o) See Thome v. Heard, 1895, A. C. 495. 

ip) See Thome v. Heard, 1895, A. C. 495; Re Page, Jones v. Morgan, 

1893, 1 Ch. 304. „ oi 

( 9 ) See Re G-urney, Mason v. Mercer, 1893, 1 Oh. 590; Re 5 arp, 

Rickett V. Rickett, 1906, 1 Oli. 793. /'^QQn^ 45 

(r) For a discussion of this provision, see Re Bowden 

Ch. D. 444; How v. Earl Winterton, 1896, 2 Ch. 626; Re AUeoy, 
1914. 1 Ch. 1. 

(s) Re Somerset, Somerset v. Earl Poulett, 1894, 1 Oh. 231. 
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expression coverture), in whicli case time runs from tlie 
cessation of the disability, or where the beneficiary’s 
interest is reversionary, in whicli case time only begins 
to run when his interest falls into possession. The result 
is that if a trustee commits an innocent breach of trust, 
e.g., advances too much on a mortgage, and an action is 
brought against him by the tenant for life and the 
remainderman more than six years after the date of the 
investment, the tenant for life’s right is barred, unless he 
was under disability when the investment was made, or 
there has been sufficient acknowledgment or part payment 
to start the statute running again, but the remainderman 
is not barred. In such a case the Court orders the trustee 
to replace the money lost for the benefit of the remainder¬ 
man, and to take for himself the interest on the money so 
replaced until the death of the tenant for life (w). 

A ti'ustoe Avill also be freed from further liability for a 
broach of trust by becoming bankrupt and obtaining his 
discharge, except W'hore the breach was fraudulent and 
he was a party to the fraud (v). 

The remedy against a trustee may also be barred by the 
beneficiary’s acquiescence in the broach of trust or by 
his concurrence therein, provided that ho had full know¬ 
ledge of all the facts and was siii juris {x). For wheie 
the cestui que trust 000001*3 with a trustee in the mis^pli- 
cation of the trust funds, he cannot bo heard in a pourt 
of Equity to complain of the acta of the trustee which he 

has himself knowingly authorised (t/). ^ 

currence implies capacity, an infant can suwessfully pro¬ 
ceed against the trustee in spite of his having purporte 
to concur in the breach ( 0 ), unless he has been guilty o 
fraud (a). And it has been said that there cannot be an 


(«) lie Somerset, supra; Re Fountaine, 1909, 2 Ch. 382. 

(v) Bankruptcy Act, 1914, g. 28. 

{x) Fletcher v. Collis, 1905, 2 Ch. 24; Life Association of Scotland 
V. Sidd^d (1861), 3 De G. F. & J. 58. 

(y) Brice v. Stokes (1805), 11 V. 319; Re Deane, Bridger v. Deane 
(1888), 42 Ch. D. 9. 

(*) Wilkinson V. Parry (1828), 4 Ruag. at p. 276. 

(a) Overton ?. Banister (1844), 3 Ha. 503; ante, p. 18. 


(iii) By dis- 
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(v) By the 
beneficiary 
confirming 
the breacli or 
releasing the 
trustee. 


effective concurrence by a married woman while her interest 
in the trust property is restrained from anticipation (6). 

The fact that one beneficiary has acquiesced or con- 
curred in the breach does not prevent another from pro¬ 
ceeding against the ti’ustee and compelling him to make 
good the trust funds, and, if this occurs, the Court has 
always had jurisdiction to order the trustee to be 
indemnified out of the interest of the beneficiary who 
instigated tJie breach of trust to the extent to which the 
beneficiary benefited by the breach, except where the 
beneficiary was a married woman restrained from an¬ 
ticipation, or was otherwise under disability (c). This 
jurisdiction is now considerably enlarged by s. 62 of the 
Trustee Act, 1925 (d), which enacts that where a trustee 
commits a breach of trust at the instigation or request 
or with the consent in writing (e) of a beneficiary, the 
Court may, if it thinks fit, and notwithstanding that the 
beneficiary may be a married woman restrained from 
anticipation, make such order as to the Court seems just 
for impounding all or any part of the interest of the 
beneficiary in the trust estate by way of indemnity to the 
trustee or person claiming through him. The Court, it 
will be noticed, has a full discretion under this section; 
it will not grant an impounding order unless it clearly 
appears that the beneficiary knew that the transaction 
in question was a breach of trust (/). If the order is 
made, it takes priority over the right of an assignee of 
the beneficiary’s interest under an assignment made after 
the breach of trust was committed (g). 

A beneficiary may also, by subsequent confirmation or 
release, prevent himself from taking proceedings against 
his trustee for breach of trust, but the confirmation or 
release will not bo binding on him unless he was stii 


(6) Be Et/re^William^, 1923, 2 Ch. 533. But see s. 62 of the Trustee 
Act, 1925, in the next paragraph. 

(c) Baby v. Bidehalgh (1856), 7 De G. M. & G. 104; Sawy^ 
Sawyer (1885), 28 Ch. I). 595; Be Balfour's Settlementt 1938, Ch. 928. 
{d) This replaces s. 45 of Trujree Act, 1893. ■ 

(e) The instigation or request need not bo in writing, only tii 
consent: Griffith v. Hughes, 1892, 3 Ch. 105. 

(/) Be Somerset, Somerset v. Ear/ Poulett, 1894, 1 Ch. 231. 

(^g) Bolton v. Curre, 1895, 1 Ch. 544. 
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juris and had full knowledge of the facts (/;)• Whether 
a trustee or executor is entitled to Jeniaiul a release on 
the completion of his duties is not clearly settled. It 
would seem that an executor is entitled to a release on 
handing over the residue to the residuary legatee, but 
that a trustee cannot, as a rule, claim to have a release 
under seal when he has completed the trust, though ho 
often gets It is clear, however, that the trustee is 

entitled to have his accounts examined and settled, for 
the beneficiaries, being sui juris, ought not to keep a 
Chancery suit hanging indefinitely over his head. 

(A) Burroivs v. Walls (1355). 5 De G. M. k G. 233; WaU-f-r v. 
Si/monds (1818), 3 Swanat. 1. 

(») Kinff V. Mullins (1852), 1 Drew. 308; AV Ca(t-r\ 

(1868), 25 Beav. 361. 


S. 


13 
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CHAPTER XI. 

CONVERSION. 

The equitable doctrine of conversion, which depends upon 
the maxim that “ Equity looks on that as done which 
ought to be done,” was well stated by Sir Thomas 
Sewell, M.R., in the leading case of Fletcher v. Ash- 
hiimer (a) : “ Notliing is better established than this prin¬ 
ciple, that money directed to be employed in the purchase 
of land, and land diiected to be sold and turned into 
money, are to be considered as that species of property 
into which they are directed to be converted; and this, 
in whatever manner the direction is given, whether by 
will, by way of conti'act, marriage articles, settlement, 
or otherAvise; and Avhether the money is actually deposited, 
or only covenanted to be paid, whether the land is actually 
conveyed, or only agreed to be conveyed, the owner of 
the fund, or the contracting parties, may make land 
money, and money land.” 

The effect of conversion is to turn realty into personalty, 
and personalty into realty, for all purposes. This is 
specially important in connection Avith the devolution of 
the property on the owner’s death intestate before 1926, 
since on such a death the beneficial interest in the 
deceased’s realty devolved on his heir, whereas the bene¬ 
ficial interest in his personalty devolved on his next of 
kin under the Statutes of Distribution. Inasmuch as m 
the case of deaths occurring after 1925 all differences 
between real and personal estate as regards succession 
have been abolished (6), conversion has lost its importance 
so far as an intestacy is concerned. Where, therefore, 
in the foUoAving pages any mention is made of the 
heir or next of kin it must be taken as referring to 


(а) (1779), 1 Wliite & Tador, L. 0. Eq. 

(б) Administration of Estates Act, 1925, ss. 33, 45 at 9eq. 
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deaths before 1926. But the doctrine is also important 
as regards wills, since a testator often disposes differently 
of his realty and personalty, and this is not affected by 
the legislation of 1925. Conversion also has an important 
bearing on the question of the payment of death duties, 
the duties on realty and personalty not being the same (c). 

Thei'e are four cases in which realty is treated in equity 
as personalty, or vice versa. In the first place, land, 
wliich has become partnership property, is, unless the con¬ 
trary intention appears, to be treated as personal and 
not real estate, not only as between the partners them¬ 
selves and their representatives after death, but also as 
between the persons entitled to the property of a deceased 
partner (d). The reason of this is that, upon a dissolu¬ 
tion of the partnership, the land will have to be sold for 
the purpose of division amiong the partners. 

In the second place, conversion may occur by reason 
of an order of the Court. If the Court, acting within its 
jiu’isdiction, orders a sale of realty, in which A., B. and 
C. aj‘e interested in equal shares, and, before the sale takes 
place, A. dies, his third share is part of his personalty 
and not of his realty. The conversion here takes effect, 
not from the date of the sale but from the date of the 
order (e), and it is immaterial that the sale was ordered 
for some pai'ticular purpose which will not exhaust the 
whole of the proceeds, e.g.y for the payment of costs (/). 
Where the property has been sold in pursuance of the 
order, tliere is, of course, an actual conversion, but this 
is immaterial, for there is no difference whether the realty 
is sold or merely ordered to be sold. In both cases the 
realty is treated as personalty, unless the person entitled 
to the realty has some equity to have the property con¬ 
verted back to its original character. Such an equity 
may arise from the order of the Court itself, the Court 


(c) Soe, e.g., Forbes v. Staven (1870), L. R. 10 Eq. 178; Att.-Oen. 
V. Lodd, 1894, 2 Q. B. 150; Att.-Gen. v. Johmon, 1907, 2 K. B. 
885; Re Orimtkorpei Reokett v. Qrimihorpe, 1908, 2 Ch. 675. 

{d) Partnership Act, 1890, s. 22. 

(c) Fauntleroy v. Beebe, 1911, 2 Ch. 257; Hyett v. Mehtn (1884), 
25 Qi. D. 735; Re Dodson, 1908, 2 Ch. 638. 

(/) Burgess v, BoofA, 1908, 2 Ch. 648; Steed v. Freece (1874), 
L. R. 18 Eq. 192. 


The four casen 
in which con- 
versionocoura: 

(1) Partner¬ 
ship land is 
treated as 
p»-rhOnaUy. 


(2) Under an 
order of the 
Court. 


13 (2) 
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having power, when it orders a sale or purchase of realty, 
to provide that the change in the nature of the property 
shall not affect its devolution on death {g), or it may arise 
from the provision of some statute, e.g.y a. 123 of the 
Lunacy Act, 1890 (h). 


The commonest cause of a conversion is a direction 
given by a testator or settlor. Whenever trustees are 
directed to sell or to purchase realty, and there is some 
person who can insist upon their doing what they are 
directed to do, the property is treated as converted from 
the moment when the instrument comes into force. The 
mere fact that the trustees have failed to carry out their 
duty cannot alter the character of the property. 


In order to effect a conversion, the direction must be 
imperative; for if conversion be merely optional, the pro¬ 
perty will be considered as real or personal, according to 
the actual condition in which it is found. For instance, 
where a testator gave £5,000 to B., in trust to lay it out 
in the purchase of land, or to put it out on good securities, 
for the separate use of his daughter H., and H. died after 
the testator before the trustees had actually bought land, 
and her husband as administrator claimed the money as 
a.gainst the heir, the Court held that the husband was 
entitled to it (i). But, although the conversion is appa¬ 
rently optional, yet, if the limitations and^trusts of the 
money directed to be laid out either in the purchase of 
land or in other securities are only adapted to real estate, 
so as to denote the settlor’s intention that land shall be 
purchased, the money will be considered as land; fo^ 
equity looks to the intent rather than the fonn O)* 
A discretion given to the trustees merely as to the tune 
at which a sale or purchase shall be made does not preven 
a conversion if it is clear that the settlor intended the sa e 
or purchase to be made at some time. In such a case 
the property is converted from the time when the instru 


((/) Att.~Oen. V. Ailesbury (1887), 12 A. C. 672; ^ 

Ryder v. Bond, 1912, 2 Ch. 365. 

(A) See post, p. 434. „ v.,,^nuld 

(i) Curling v. May (1734), 3 Atk. 265. And see Be 

Carter v. Nowbould (1914), 110 L. T. 6; Be Twopeny» 

ment, 1924, 1 Ch. 522. 

(j) Earlom v. Saunders (1764), Amb. 241. 



CON VERSION. 


197 


ment comes into operation {k). Where there is a direction 
to sell or purchase on the request or with the consent of some 
person, the addition of these words does not by itseK 
prevent the property from being treated as converted 
immediately (Z). A mere power to convert is, of course, 
not imperative, so that only an actual conversion will, in 
such a case, be regarded (m). And if the direction to 
convert is, for any reason, void, e.g.y under the perpetuity 
rule, there will be no conversion in equity, even if there 
has been a conversion in fact (n). 


In all cases of this class it is necessary to be quite sure No converflion 
tliat there is an intention to convert, for in the absence 
of such an intention there will be no notional conversion ^sde in a 
at all. For instance, where A. borrowed £300 from B, >nort^age. 
on a mortgage of A.’s fee simple estate and gave B. a 
power of sale by the terms of which the surplus proceeds 
of sale were to be paid to A., his executors and adminis- 
iratorSj and A, died intestate, and afterwards B. sold 
tlie estate, the Coui’t held that, the estate being unsold at 
A.’s death, the equity of redemption had descended to 
A.’b heir and he was entitled to the surplus (o). But 
if the sale had taken place in the lifetime of A., the mort¬ 
gagor, the surplus would have formed part of A.’s actual 
personal estate, and would on iris death intestate have 
gone to his next of kin, even though A. was a lunatic 
at the time of the sale, and even though the surpl^ was 
directed in the mortgage deed to be paid to his heirs (p). 


It was held by the Court of Appeal in Re Kempthorne {q) The statutory 
that the statutory trust for sale to which land held in ^ 

undivided shares is subject under the Law of Property undivided 
Act, 1925, has converted an undivided share in r^lty 
into personal property. In that case a testator was entitled personalty: 


- - _ _ - - 

(A?) lie Jiaw, Morrii v. Gripitht (1884), 26 Cb. D. 601. Kempthomt; 

(0 OoiweWs Trusts, 1916, 2 Ch. 106; Be FjennelVs Settle¬ 
ment, 1918, 1 Ch. 91. ^ ^ 

(«) Be Bird, Bitmxin v. Pitman, 1892, 1 Ch. 279; Be Dyson, 

Chfillinor V. Sykes, 1910, 1 Ch. 750. 

(h) Re Appleby, Walker v. Lever, 1903, 1 Ch. 565. 

( 0 ) Wrighi v. Rose (1825), 2 Sim. & St. 323; Bourne v. Bourne (1842), 

2]Hare, 35. 

(p) Re Orange, Chadxoick v. 1907, 2 Cb. 20. 

( 5 ) 1930, 1 Ch. 268, foUowing Re Price, 1928, Ch. 579. 
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to an undivided share in certain freehold property. By a 
will made before 1926, he gave all his freehold and copyhold 
property to A., and all his leasehold property and personal 
estate to B., and died in 1928. The undivided share was 
held to be converted into personalty on the 1st January, 
1926, and, therefore, passed under the gift to B. The effect 
would have been the same if the will had been made after 
the Act had come into force. 

This decision was followed by Farwell, J., in Re 
Newman (m). A testator, who was entitled to an imdivided 
share in Blackacre, by a will made in 1922, devised “ all 
my moiety or equal half part or share and all other my share 
in ’* Blackacre to his brother. He died in 1929 without 
having altered or confirmed his will. The devise t« the 
brother was held to be adeemed by the imposition of the 
statutory trust for sale; it was a devise of land and after 
the statutory trust had converted the land into personalty 
there was nothing for the devise to operate on. But the 
devise would have been effective if the will had been 
made, or confirmed by codicil, after the Law of Property 
Act, 1925, came into operation (n), or if the words of the 
will could have been construed as showing an intention 
to give to the devisee whatever interest the testator might 
have in the land (o). 

But for death duty purposes undivided shares in realty 
are still treated as realty, s. 16 (4) of the Law of Property 
Act, 1925, having here excluded the doctrine of conversion 
by providing that nothing in the Act shall alter any duty 
payable in respect of land (p). 

With regard to the time from which conversion takes 
place,—subject to the general principle that the terms of 
each particular instrument must guide in the construction 


(m) 1930, 2 Ch. 409. 

(n) Re Warren, 1932. 1 Ch. 42. And see Drant v. Vauee (1842), 

1 Y. & C. C. C. 580, and Emuss v. Smith (1848), 2 De G. & Sm. 722, 
post, p. 201. 

(o) Re MelUsh, unreported but referred to in Re Wheeler, 1929, 

2 K. B. 81, n. 

(p) Re Wheeler 1929. 2 K. B. 81 n.; Ait. Gen. v. Public Trustee, 
1929, 2 K. B. 77. 
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of it —die rule is that conversion under a will takes place 
as iwm the death of the testator, and that conversion under 
a deed takes effect from the date of execution {q), notwith¬ 
standing that the trust to seU or purchase is not to arise 
until after the settlor’s death (r). If, however, before the 
time has arrived, at which the trustees are directed to soU 
or purchase, all the persons who could insist on a sale or 
purcliase are dead, there is no conversion; for there 
never been a moment of time at which the trustees could 
be oompelled to convert. Thus, if m a marriage settle¬ 
ment a husband conveys realty to trustees on tri^t tor 
himself for life, and after his death upon trust to sell 
and hold the proceeds on certain trusts for his wile and 
children, with on ultimate trust for himself , his executors, 
administrators and assigns, and his wife dies in ii 
lifetime without issue, the property on his death will be 
realty, for there is no one, and there never has been 
anvone, who could enforce the trust for sale (§)• 


The fourth case of conversion arises^ under a contract 
for the sale or purchase of realty. Whenever there ih 
a binding contact to sell realty, the realty is treated as 
pai-t of the vendor’s personalty from the moment when 
the contract is made. Conversely, if the purchaser dies 
before completion, his interest is treated as real 
though, since the Real Estate Charges Acts, 1854, 
1867 and 1877 (0, the person who takes the proper y 
now takes it subject to the obligation of paying tne 
purchase-money. But a contract does not ®-n 

Lvert the property unless it is one of 
performance would be ordered (w), and i is 
reason that a mere notice to treat given by a ^^^P^ ^ 
compulsorily acquiring land under the , , 

Consolidation Act, 1845, does not conver ip 

into personalty, for such a notice does no y 
constitute a contract of which the Court wou 


(4) Under a 
contract to 
sell realty. 


In caa® of 
land taken 
compulflorily, 
no converaion 
until price is 
fixed. 


iq) Grifith V. Ricketts (1849), 7 Hare, 299, 311. 

(r) Clarke v. Franklin (1858), 4 K. & J. 

(8) Re Orimthorve, Beckett v. Grimihorpe, 1908, 2 Oi. 675, 

Ilopkinson, 1922, 1 Cli. 65. hv 

(O Repealed as to deaths occurring after 192o, and p 

8. 35 of Administration of Estates A®*- ..i rn, n 166 

(«) Re Thomas, Thomas v. Rowell (1886). 34 CTh. D. IbO. 
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specific performance (a:). But if the notice is duly 
followed up, and the price is afterwards ascertained, 
whether by agreement, valuation, arbitration, or the 
verdict of a juiy, then, and as from that date only, a 
conversion in equity is effected, for tJiere is then, and only 
then, an enforceable contract (y). 

Options to Where a lease gives the lessee an option to purchase 

demised premises, naturally, on the lessee exercising 
lus option to purchase in the lessor’s lifetime, the latter’s 
interest is converted into personalty, for there is then a 
binding contiact for sale. If, however, the option is not 
exercised until after the lessor’s death, on principle the 
lessor’s interest ought to be treated as realty, for there 
was, at the moment of his death, no contract of which 
Though specific performance would be ordered. But it was 
cised ™ Buifcs V. Bennett (z) that the exercise of the 

lesBoris death, option even after the lessor’s death converts the 

personalty. In that case, A. made a 

belongs to his Seven years, and in the lease gave B. 

residuary an Option to puichaso the reversion for £3 000. B. 

’aS rli- the lease and the benefit of the option to C. A. 

duary devisee; ^ ^ It^Vlllg bj his will given all his realty, by a general 

devise tliereof, to D., and all bis personalty to D. and E. 
It was held, when C. exercised the option after A.’s death, 
thfit the £3,000 formed part of A.’s personal estate, and 
belonged to D. and E. Here, it will be noticed, the ques¬ 
tion was between the residuary legatees and the residuary 
and to next of devisee. In Re Isaacs (a), the question arose between the 

heir-at-law ; ^^ssor 8 heir ^d next of kin, the lessor having died intes¬ 
tate, and Cbitty, J., decided in favour of the next of kin 
in accordance with the principle laid down in Lawes v. 
Bennett (6), although the option was not even exerciseable 
until after i^e lessor’s death. The lessor’s residuary 
devisee or heir, therefore, never gets the purchase-money, 

^ specific devisee will be entitled to it if the will was 
evieee wi made after the testator had given the option to pur- 

(x) Haynes v. Haynes (1861), 1 Dr. & Sm. 426. 

(y) Harding v. Metropolitan Railway Co. (1872), L. R. 7 Ch. 
App. 154. 

(r) (1785), 1 Cox, 167. 

(a) 1894, 3 Ch. 506. 

(5) (1785), 1 Cox, 167. 
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chase (c), or if a will previously made was confirmed by ‘“‘^epureb^ase- 
codicil after the option was given (d), or if the specihc 
devise and the option were practically contemporaneous (e). cc.nfirmca by 
But, if the speoifio devise was made well before the option after 
was given and not confii'med afterwards, tlio purchase given, or if 
money would belong to the residuary legatee or next of will and 
kin, since the exercise of the option would operate as an 
ademption of the devise, just as if the testator had sold the poraneouM. 
land in his lifetime (/). In all these cases, however, where 
tlie option is exercised after the lessor’s death, the property 
remains realty tmtil the option is exercised {g), so that 
tlie intermediate rents and profits go to the person who 
was entitled to tlie realty up to the date of the exercise of 
the option, whether he is residuary or specific devisee or 
heir-at-law (h). 


The principle of Lawes v. Betmett (i) is anomalous, 
and wiU not be extended. It applies only between the 
persons claiming under the lessor, and will not be applied exer- 
between the lessor and the lessee. Therefore, if the lessor else of option 
has insured the demised premises, and they are destroyed 
by fire before the option is exercised, the lessee, on 
exercising the option, cannot claim the insurance mone}' 
as part of his purchase (k). And, even as between the 
persons claiming under the lessor, the exercise of the 
option may not cause a conversion, for the option may 
be unenforceable because it oSends the perpetuity rule, perpetuity 
which apphes to such options to purchase (0» though it rule, 
does not apply to an option to renew a lease (mi)* If» 
however, the option is once validly exercised, the mere 
fact that the purchase is not carried through does not undo 
the conversion which has taken place («). 


(c) Brant v. Vause (1842), 1 Y. & O. O. 0. 580; Jte Caloiv, 1928, 
Ch. 710. Cp. i?e irorren, 1932, 1 Ch. 42, ante, p. 198. 

(d) Emms V. Smith (1848), 2 De G. At Sm. 722. 

(«) Jte Pyle, Pyle v. Pyle, 1895, 1 Ou 724. 

(/) Weeding v. Weeding (1861), 1 J. At H. 424. 

(p) Re Marlay, 1915, 2 Cli. 264. 

(A) T(ywnley v. Bedwell (1808), 14 Vea. 590. 

(i) (1785), 1 Cox, 167. ^ ^ v 

(ft) Edwards v. West (1878), 7 Ch. D. 858. Contrast Reynar . 

Arnold (1875), L. R. 10 Ch. App. 386. 



202 


THE PRINCIPLES OF EQUITY. 


Bequest of 

shares 

adeemed by 

subsequently 

given option 

to purchase 

exercised 

after 

testator’s 

death. 

Results of 
total or 
partial failure 
of the objects 
for which con¬ 
version was 
directed in a 
deed or will: 

(i) Total 
failure. 


(ii) Partial 
failure. 


A. Cases 
under wills : 

(i) Laud into 
money. 


Though the principle of Lawes v. Bennett is anomalous, 
the case has been acted on too long for the Court of Appeal 
to overrule it. It was followed in Re Carrington (n), where 
it was held that a specific be<^uest of shares was adeemed 
by the exercise after the testator’s death of an option to 
purchase given by him to a third person after the date of 
his will. 

The oases in which oonvei^ion occurs having been dealt 
with, it becomes neoessajy to consider the effect of a total 
or partial failure of the objects for which conversion was 
fcected by deed or will. In the event of a total failure, 
i.e.f where the purposes for which the conversion was in¬ 
tended have totally failed before or at the time when the 
deed or will came into operation, or, in the case of a trust 
to sell at a future time, before the time has arrived at 
w^ch the duty to convert is to arise (o), no conversion 
will take place at all, but the property w*ill remain as it 
was, there being no one who can insist on its character 
being altered (p). Thus, if A. devises a freehold estate to 
trustees on trust to sell and divide the proceeds between 
B. and C., and B. and C. both die in A.’s lifetime, and 
theie is a lapse of the gift to them, the land will belong 
to A.’s residuary devisee as realty. So, too, if a trust for 
sale is void for remoteness because it is made exercise- 
able outside the limit of time allowed by the perpetuity 
rule, there will be no conversion, but the persons entitled 
to the property, provided they are all ascertainable 
during the time alloAved by the rule, will take the pro¬ 
perty as realty (q). ^Vhe^e the failure is total, there is 
no difference between a deed and a will, but, in the case 
of partial failure, it is necessary to distinguish between 
(A) a will, and (B) a deed. 

(A) Wills. —(i) JjCtnd into money .—It was decided in 
Achroyd v. Smithson (r), that where a testator gave all his 
realty to trustees upon trust to sell and divide the proceeds 

(n) 1932, 1 Ch. 1. 

(o) Re. Grimthorpe, Beckett v. Grimihorpe, 1908, 2 Ch. 675; see ante, 
p. 199. 

(p) Smith V. Claxion (1819), 4 Mad. 492. 

(g) Goodier v. Edmunds, 1893, 3 Cli. 455; Re Appleby, Walker 
V. Lever, 1903, 1 Ch. 565. 

(r) (1780), 1 Bro. C. C. 503. 



CONVERSION*. 


203 


between A. and B. equally, and A. died in the testator’s Residuary 
lifetime, and there was a lapse of the gift to him, but B. 
outlived the testator, A.’s share belonged to the tesUtor’s 
heir-at-law, and not to his next of kin. The ground of 
the decision was that the testator had only directed the 
realty to be sold for the purpose of dividing the proceeds 
between A. and B., and had not shown any intention to 
give A.’s share of the proceeds of sale, in the event of A. 
being unable to take, to the testator’s next of kin. The 
heir’s right (in the case of a death occurring before 1920 
to take any property which was realty at the death of the 
owner of it could only be defeated by a gift of the pro¬ 
perty to someone else. Even a declaration that the heit 
should not take the realty (s), or that the realty should 
be treated for all purposes as if it were personalty (f). 
would not have sufficed to prevent the heir from claiming 
it, unless it was effectually disposed of to a third person. 

The principle of Achroyd v. Smithson (w) is equally applicable 
where a testator makes a specific devise of a freehokl estate 
to trustees on trust to sell and divide the proceeds between 
A. and B., and A. dies in the testator’s lifetime and the gift 
to A. lapses. Here the testator’s residuary devisee, and 
not his residuary legatee, is entitled to A.’s share which has 
lapsed. 


If, in such a case of partial failure, the testator’s 
residuary devisee (or heir) died before receiving his share 
of the proceeds of sale, his share would be treated as part 
of his personalty, whether the trustees of the will had 
sold the realty in his lifetime or not (u), for, the failure 
of the objects of conversion being partial only, the trustees 
were under an enforceable duty to sell, and the property 
was therefore converted into personalty, and the peisons 
claiming the residuary devisee’s (or heir s) realty cou c 
not claim to have the property reconverted, being mere y 
volunteers. 


(ii) Money into land.-Wheve a testator who died W 
before 1926 bequeathed all his personalty to trustees 

legatee takes 

(s) Fitch V. Weber (1848), 6 Hare, 140. , ^ * iQOi 

(0 He Walker, 1908, 2 Cli. 705; He Twopenya Settlement, ly-i, 

1 Ch. 522. 


(u) (1780), 1 Bro. C. C. 503. 

(f) V. Clazton (1819). 4 Mad. 492; 

V. Ileyhoe, 1892, 1 CHi. 379. 


Re Richeraon. Scales 
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aud takeH aa 
realty, if laiid 
baa been 
bought, and 
apparently if 
it has not. 


Trust to lay it out in the purchase of realty for the 
benefit of A. and B., and A. died in the testator’s life¬ 
time, and there was a lapse of the gift to him, but B. 
survived the testator, A.’s share of the property belonged 
to the testator’s next of kin, and not to his heir-at- 
law (x). Similarly, if the bequest were of part only of 
the personalty, A.’s share would belong to the residuary 
legatee and not to the residuary devisee, whenever the 
death of the testator occurred. The case is analogous to 
Achroyd v. Srmthson (y), and the same reasoning applies 
to it. With regard to the subsequent devolution of the 
property, if the residuary legatee (or one of the next of 
kin) were to die before receiving his share of the property, 
it was laid down in general terms by Jessel, M.R., and 
James, L.J., in Curteis v. Warmald{z)f that he would 
take the property in the form in which he found it; but 
in that case the money had been actually converted into 
land when one of the next of kin died, and there was no 
need to decide how it would have passed if it had been 
actually personalty. It is quite clear that the property 
must be treated as realty if land is, in fact, bought, and 
Chitty, L.J., expressed an opinion in Re Richerson, 
Scales V. Heykoe (a), that whether land is bought or 
not, the property must be treated as realty. This 
certainly seems more consonant with principle than the 
other opinion, for the representatives of the residuary 
legatee or next of kin, being volunteers, have no equity to 
alter the form into which the property has been equit¬ 
ably converted by the will. 


B. Casw* (B) Deeds .—The rule is that where realty is directed 

under deed^. converted into personalty, or personalty into 

realty, for certain purposes, and a part of those purposes 
fails, the property will, to that extent, revert to the settlor 
in its converted form (6); so that, if he is dead, it will 
go to his residuary legatee if it is land directed to be 
sold, or, if it is money directed to be laid out in the 
purchase of land, to his residuary devisee. 

(x) Cogan v. Stephem (1835), I JBcav. -182, n. 

(y) Supra, p. 202. 

(2) (1878), 10 Cb. D. 172. 

(а) 1892, 1 Cb. 379. 

(б) Clarke v. Franklin (1858), 4 K. & J. 257; Griffith v. Rieketii 
(1849), 7 Hare, 299. 
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CHAPTER 



RECONVERSION. 


Reconversion has been defined as that notional or 
ima<Tinary process by whicli a prior notional coiueision recouveriiou. 
is annulled or discharged, and the notionally convertrd 
property restored in contemplation of equity to its original 
actual quality. Thus, real estate is devised on trust to 
sell and pay the proceeds to A.; by virtue of the direction to 
sell, A. becomes absolutely entitled from the moment ot the 
testator’s death to the property as personalty, whether a 
sale has actually taken place or not. But A. has a right to 
elect in what form he will take the property. He has a 
right to tell the trustees, “I prefer the land instead ot 
the purchase-money of the land.” And according to hi^ 
election the property will vest in him as land or money. 


Reconversion may take place, eitlier (1) by act of the 
parties, or (2) by operation of law. 

I. Reconversim hy act of the parties.-lt ia clear that 
an absolute owner solely entitled in possession and ui ^ By abno- 
uo disability may elect to teke the property m whatever 
form he chooses. If he expresses a wish to take the pro¬ 
perty in its unconverted form, the Court will not compe 
the trustees to convert, for the owner might immediate^ 
annul the effect of the conversion by buying back or resell- 
ing the land, as the case might be. Equity, li o na ur , 
does nothing in vain ” (a). Where, however, there are (^b) B,_owaer 

two persons interested in the property as co-tenan , jivided share, 
rule is that one of them may reconvert without the con- 

eurrence of the other in the case of money to be ^ 
in land, but not in the case of land to be converte in o 
money. Thus, if £1,000 is to be invested in the purchase 


(«) Benson v. Benson (1710), 1 P- Wm3. 130; t- 

(1063), 3 De G. J. & 3. 614. 
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(o) By re- 
mamderman. 


(d) By infaDts. 


(e) By 
lunatics. 


(f) By married 
women. 


of land, and the land is to be held on trust for A. and B. 
as tenants in common, A. may elect to take £500 of the 
£1,000 in its form of money (b). But where land is to 
be sold, and the proceeds divided between A. and B., A. 
cannot elect to take his share as land, for by so doing he 
would prejudice B., an undivided share in land being far 
less marketable than the land in its entirety (c). Whether 
a person not entitled in possession can reconvert or not, 
does not appear to be clearly settled. Naturally he cannot 
elect so as to affect the interests of prior owners. If, for 
instance, realty is directed to be sold and the proceeds 
held on trust for A. for life, and then for B., B. cannot 
elect to take the property as realty so as to prevent A. 
from insisting on a sale, but it would seem that he can, 
even during A.*s life and even if his interest is contin¬ 
gent, declare that, if the land shall be unsold at A.’fl 
death, he will take it as realty, and this election will be 
effectual when his interest vests (d). But, in the case 
of a contingent interest B. cannot effect a reconversion 
b}' his Avill, if his interest is still contingent at his 
death (e). 

An infant cannot ordinarily elect (/), but, if the matter 
cannot wait until he attains majority, the Court may 
direct an inquiry whether it will be for his benefit to 
reconvert, and elect for him or sanction his election, and 
the election will be effective to alter the character of the 
property unless the Court otherwise orders (^). Simi¬ 
larly, in the case of lunatics, the Court of Lunacy has 
jurisdiction to elect on their behalf, but will only re¬ 
convert if it is for the lunatic’s benefit; the reconversion 
is effective to alter the character of the property unless 
the Court otherwise orders (t). A married woman may 

(6) Seeley v. Jago (1717), 1 P. Wms. 389. 

(c) Holloway v. Radcliffe (1856), 23 Beav. 163. And see 8. 28 (3) 

of Law of Property Act, 1925. „ 

(d) Meek v. Devenish (1877), 6 Ch. D. 566; Re Cleveland, 1393, A 
Ch. 244. But see Sisson v. Oiks (1863), 3 De G. J. & S. 614; ana 
Re Douglas and PotcelVs Coniracl, 1902, 2 Ch. 296, at p. 312. 

(e) Re Sturt, 1922, 1 Ch. 416. And see Re Cartwright, Carticnght v. 
Smith, 1939, 1 Ch. at p. 106. 

(/) Seeley v. Jago (1717), 1 P. Wms. 389. 

(g) Robinson v. Robinson (1854), 19 Beav. 494; Dyer v. Vyer 
(1865). 34 Beav. 504; Burgess v. Booth, 1908, 2 Ch. 648. _ , 

(») AU.‘Qen. v. Marquis of Aikshury (1887), 12 A. C. 67-. • ^ 

see Hartley v. Pendarves, 1901, 2 (Th. 498. 
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reconvert just in the same way as if she were unmarried, 
if the property, as is nearly always the case now, belongs to 
her as if she were a feme sole. In other cases she cannot (^) 
elect by conduct or ordinary deed (/), but the election can 
be sho^vn by a deed in which her husband concurs (m). 

A person who is competent to elect to reconvert may do How election 
so by any express declaration of intention in that behalf, 
and the election may be inferred from acts showing that 
the owner means to take the property in its actu.il condi¬ 
tion. As regards a trust for the conversion of land into 
money, slight circumstances are deemed sufficient to raise 
the inference of a reconversion, such as keeping the land 
unsold for a time (n). But as regards money directed to 
be laid out in the purchase of land, the mere receiving of 
the income of the money, even for a long time, is not 
sufficient (o), though the actual receipt of the capital 
moneys from the trustees would, of course, show a recon¬ 
version. The burden of proving a reconversion is on the 
persons who allege it (p). 

II. Reconversion bt/ operation of law .—Occasionally ii. By opera- 
property which has been converted in equity becomes 
reconverted without any declaration or act of the party 
entitled. This occurs when the property is “at home,” 
i.e., in the possession of some person absolutely entitled, 
who, as it has been quaintly put, has in himself both the 
next of kin and the heir and he dies without making any 
declaration as to it. For instance, A., on his marriage with 
B., agrees to lay out £10,000 in the purchase of land to 
be settled on the usual trusts of a marriage settlement of 
realty, i.c., on himself for life, then to his eldest son in tail 
subject to jointure for his widow and portions for his 


(fc) Re Davidson (1879), 11 Ch. D. 341; Law Reform (Married Women 
and Tortfeasors) Act, 1935, s. 2. 

(0 Oldham V. Hughes (1742), 2 Atk. 452. 

(m) May v. R<yper (1831), 4 Sim. 360; Briggs v. Chamberlain 
(1853), 11 Hare, 69; Tuer v. Turner (1855), 20 Beav. 560. The 
deed, if executed after 1925, need not be acknowledged. (Law of 
Property Act, 1925, a. 167.) 

(n) MuUcno v. Bigg (1875), 1 Oh. D. 385; Roberts v. Gordon 
(1877), 6 C!li. D. 531; Crabtree v. Bramble (1747), 3 Atk. 680, 689. 

(o) Re Pedder'a Settlement (1854), 5 De G. M. & G. 890. 

(p) Griesbach v. Freemantle (1863), 17 B. 314, at p. 317 
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Property 

actually 

converted 

sometimes by 

statute 

treated as 

unconverted. 


younger children, with ultimate remainder to himself in 
fee simple. Here, the money is converted into realty, and, 
if A. were to die without issue after the marriage leaving 
his wife B. alive, the money would, subject to B.’s rights, 
belong to A.’s residuary devisee, or, if A. died intestate 
before 1926, to A. s heir (r). But, if B. had died without 
issue before A., and at A.’s death the money had not yet 
been invested in the purchase of land, nor handed over to 
trustees for that purpose, then on A.'s death the pro¬ 
perty would have been treated as part of his personalty, 
unless he had shown an intention that it should still 
be regarded as realty (s). The reason of this distinc¬ 
tion is that, though equity regards that iis done which 
has been agreed to be done, yet it only does so where there 
is some person who could compel the performance of the 
agreement, and in the case of an agreement made in con¬ 
sideration of mamage the only persons who could compel 
performance are the parties to the marriage, the i^ue of 
the marriage and the trustees of the settlement, if_ any, 
as representing these persons (i). So long as the wife or 
any issue of the marriage is in existence, there is an equity 
to compel the investment of the money in the purchase of 
land, and it will, therefore, be treated as realty as between 
the persons claiming the husband s property, but if the 
wife is dead without issue, there is no one who can compel 
the purchase of land; the person who claims the husband s 
realty, being merely a volunteer, cannot claim to have 
the agreement carried out, and, therefore, does not take 

the money. 

It may be added that occasionally, by reason of some 
statute, an actual conversion of property does not effec^ 
a conversion at law or in equity. Thus, capital mone} 
arising from the sale of settled realty is still, by virtue o 
s. 75 (5) of the Settled Land Act, 1925, to be treated as 
realty for all purposes of disposition, transmission or 
devolution («). 


(r) Walrond v. Itoaslt/n (1879), 11 C. D. 640. t 

(#) ChichesUr v. BiekersUx-ffe (1693), 2 Vera. 295; /i 803 ) 

Uingtan (1783), 1 Bro. Ch. 223; WheUnle v. Partrxdge 

Vcs. 227, 235. 

(0 See ante, p. 91. ^ „ 

(tt) Re Cartwright, Cartwright v. Smith, 1939, 1 Ch. 90. 
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CHAPTER XIII. 

ELECTION . 

Election in equity arises wliere there is a duality of * 
gifts or of purported gifts in the same instrument,—one Xaracteriatic 
of tlie gifts being to C. of the donor’s own property, and effect of the 
the other being to B. of the property of C.; in the ^-quitable 
case of such a duality of gifts, there is an intention 
implied, that the gift to C. shall take effect only if C. 

ELECTS to permit the gift to B. also to take effect {a). 

This presumed intention is the foundation or principle of 
the doctrine of election; and the characteristic of that 
doctrine is that, by an equitable arrangement, effect is 
given to the purported gift to B. “ The principle is that 
there is an implied condition that he who accepts a benefit 
under an instrument must adopt the whole of it, conform¬ 
ing to all its provisions, and renouncing every right 
inconsistent with it ” (6). Being founded on presumed 
intention, the doctrine will be excluded by an apparent 
contrary intention. 

Suppose, for example, that A. by will or deed gives 
to B. property belonging to 0., and by the same instru- between: 
ment gives other property belonging to himself to C., a 
Court of Equity will hold C. to be entitled to the gift 
made to him by A., only upon the implied condition that 
C. shall renounce his own property in favour of B. C. 
has two courses open to him, either (1) to take under 
the instrument, in which case B. will take C. s property, inatrument. 
and C. will take the property given to him by A.; or 
(2) to take against the instrument, in which case, C. will 
lose the gift made to him by A., to the extent required 
to compensate B. for the disappointment B. suffers 
through C.’e election against the instrument: That is 

(a) Noys v. Mordaunt (170C), 2 Vera. 581; Streatfield v. Streat- 

field (1735). Caa. t. Talbot, 176. ^ ^ ^ 

(5) Per Lord Chelmsford in Codrington v. Codruxgton {187o). 

L. R. 7 H. L. at p. 866. 

S. 


14 
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Compenn'a- 
tion, and not 
forfeiture, is 
tlie rule 
upon an elec¬ 
tion againet 
the iiistni- 
roent. 


No election 
where testator 
makes two 
distinct drifts 
of bis own 
property. 


Ratification of 
voidable con¬ 
veyance dis¬ 
tinguished 
from election. 


to pav. if A., by his will, gives to B. a family estate belonging 
to C.*, worth £20,000 in the market, and also by will gives 
to C. a legacy of £30,000 of his (A.’s) own property; 
and C. (unwilling to part with the family estate) elects 
against the instrument,—in such a case, C. will retain 
his family estate, and will also receive £10,000 (portion 
of his legacy of £30,000), leaving to B. £20,000 (other 
portion of the legacy of £30,000) to compensate him for 
the value of the estate of which he has been disappointed 
by C.’s election against the instrument. It is important 
to notice that election against the instrument does not 
cause a forfeiture of the whole of the legacy given to C., 
but only of a sufficient part of it to compensate B. (c). 
In this respect, a gift made upon an mplied condition 
that the donee shall part with property of his o^v^l is 
sharply distinguished from a gift with an express con¬ 
dition to that effect; for if the testator had given 0. the 
£30,000 upon the express condition that he should transfer 
his family estate to B., 0. would have taken nothing if 
he refused to comply with the condition (d). Where the 
donee elects to take under the instrument, no question of 
compensation arises (e). 

The doctrine of election does not apply where a testator 
makes two or more separate devises or bequests of his 
o\v 7 i property in the same instrument. In this case, if 
one gift is beneficial and the other onerous, the donee may 
take the gift which is beneficial and reject the gift which 
is onerous, unless it appears by the will that the testators 
intention was to make the acceptance of the burden a 
condition of the benefit. If, however, two properties are 
included in one gift, the beneficiary must take both or 
neither, unless an intention appears to allow him to take 
one without the other (/). 

The doctrine of election must not be confused with the 
so-called election which is involved in the ratification o 
a voidable conveyance. For instance, if an infant on mar- 

(o) Oreiton v. Raward (1819), 1 Swanst. 433. The 
oompensatioii is ascertained at the testator’s death, not when 
election is made: Re Hancock, 1905, 1 Ch. 16. 6 

{d) Robinson v. Wheelwright (1855), 21 Beav. 214; 

De G. M. & G. 535. 

(c) Rt Chesham (1886), 31 Ch. D. 466. „ _ 

if) Guthrie v. Walrond (1883), 22 Ch. D. 573; W 

Longford v. KensingUm, 1902,1 Ch. 203; Re BoU (1916), 85 L. J. Ch. 
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riage makes a settlement of her personal property without 
the sanction of the Court, and her husband brings no 
property into the settlement, she may repudiate it within 
a reasonable time after she attiins full age ((/). She has 
a right to elect whether to avoid or ratify the settlement, 
but this has nothing to do with the equitable doctrine 
()f election {h). If, however, her husband also settles 
property, a true case of election would arise, uidess there is 
something in the settlement itself to indicate a contrary 
intent; she would not be allowed to repudiate the settlement 
and claim her property back, and also keep the benefit 
given by her husband to her. If she did take back her own 
property, her interest in the property settled by the luisband 
would be sequestered to compensate the parties dis¬ 
appointed by her repudiation of the settlement (i). Ihis 
is in principle the same as the t 5 q)e of election of which an 
example has already been given, though different in form. 
It is a modern extension of the old doctrine of election. 

To raise a case of election of the old type, not only must 
the donor—whether a testator or settlor, for the doctrine 
applies to deeds as well as wills—give some of C. s pro¬ 
perty to B., but he must also, by the same instrument, 
make an effectual gift of his own property to C., since 
otherwise there is no property out of which compensation 
can be made to B. if C. elects to keep his own property, 
'rhis point is brought out very clearly by contrasting the 
decisions in B-ristotr v. TTardc and Whistler v, Webster. 
In Bristow v. Wardc (A;), a father had a pow'er to appoint 
certain stock to his chiklren, to whom the property was to go 
in default of appointment. He appointed by his will part of 
the stock to his children, and the remaining part to strangers, 
Imt gave no froferty of Ms own to the children. It was held 
that the children were not bound to elect, but might keep 
their appointed shares and also take, as in default of appoint¬ 
ment, the stock appointed to the strangers. In Whistler 
V. Webster (A), however, where the facts w'ere substantially 
the same, except that the father gave by the will sotne 

((j) Edwards v. Carter^ 1893, A. C. 360. 

(/i) Wilder V. Pigott (1882), 22 Ch. D. 263. 

(i) lie Vardon's Trouts (1885), 31 Ch. D. 275. 

(A) (1794), 2 Ves. 336. 

(0 (1794), 2 V«. 367. 

14 (2) 


IloquiNiU's tn 
raise a oane of 
election of the 
old type: 

(1) Donor 
must give C.’s 
property to B. 

(2) Donor 
must by .«aroo 
iiiNtrumcut 
give some of 
his own pro* 
perty to C. 
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property of his otm to the children, it was held that the 
children were bound to elect between (1) taking under 
the will, in which case they would keep the benefit given 
to them by the testator out of his property, and would 
give up all claim to the property improperly appointed 
to the strangers, and (2) takir^ against the will, in which 
case they would be able to claim as in default of appoint¬ 
ment the property improperly appointed to the strangers, 
but would have to compensate the strangers for their dis¬ 
appointment out of the gift of the testator’s own pro¬ 
perty made to them by the will. In either event, the 
children would keep the property appointed to them, for 
that was not the testator s own property to dispose of as 
he pleased, and could not therefore bo used for compensa¬ 
tion purposes. 


Mere object 
of power, not 
being* alflo 
entitled in 
default of 
appointment, 
nerer hasjto 
elect. 


In connection with special powers of appointment, it 
must be remembered that it is only the person who is 
entitled in default of appointment who is ever called upon 
to elect. A person who is merely an object of the power, 
and not also entitled to the property in default of appoint¬ 
ment, never has to elect. For instance, if X. is the object 
of the power, and C. the person entitled in default of 
appointment, and an appointment is made to B., the 
appointment is clearly bad, and therefore the property 
will pass to C., as in default of appointment, and if the 
appointor has, by the appointing instrument, conferred 
any benefits on C. out of the appointor’s own property, C. 
will be put to his election. But X. does not have to elect, 
even if the appointor has appointed some of the property 
to him and also given him some of the appointor’s own 
property; for no property belonging to X. has been given to 
B. Being only an object of the power, X. has no claim to 
the property subject to the power unless it is appointed to 
him, which, ex hypothesis it is not. Had X. been also 
entitled in default of appointment, i.e., if X. and C. had been 
in the case put the same individual, he would have had to 
elect between any benefits conferred upon him by the 
appointor out of the latter’s own property and the property 
appointed to B. (m). 


(m) Seo the jad^^mont of Jamee, V.-C., in Jf^oU<uton v. King 
(1869), L. R. 8 Eq. 166, 173. 
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It must further be remembered m coimection with 
special powers of appointment that no case for election 
arises if an appointment is made to an object of the power „f i,w 
upon trust for persons outside the scope of the power, 
or on condition that he shall settle it on such persons; 
for in that case the trust, or condition, is simply \oid the 
aiiiwintee takes the property appointed to him and takes 
it free from the trust or condition, and does not have 
to elect, even though he is also entitled in default of 
api,ointment and has other benelits conferred upon 
him (n). And there is no election if an appointmon 
an object of the power offends against some rule of law. 
such as the perpetuity rule (o). In such a case lo 
person entitled in default of appointment can claim the 
property as being inelfectually appointed and yet kee]) 
any benelit given to him by the appointor. 

As regards the gift by the donor of his own property ’ satlsfifetion 
it must be remembered that a legacy m satisfaction o • ^ 

statute-barred debt is mere bounty. T^emfore d ^ a j,arre,u.obi 
U-stator, who owes to C. a statute-barred debt, gives 
a legacy in satisfaction of the debt and also gives some 

property of C. to B., C. must elect (p). 

A further requisite to raise a case of election is that 
*1* flip rlmior’s own property must be oi suen a c. must be 

iturfthat it can be used for compensation d election »uo.. P.at ii 

is made against the instrument. Mliere, ^ c„mpe,.»awn. 

instrument which came into operation before 1st u y 
1936, property was given to a ferried woman ^^Uioiit 

power of anticipation, and some free piop y 

given away by the instrument, she did not ha 

but was allowed to keep her o^vn property and ^ j 

the gift, for it had been made inalienable (3). But 

(„) IVooldridge v. H'ooWn^e (185% ^ 

(IHGU), L. 11. 8 Eq. 160; Jif’ ^ eave, 1938, Ch. iUJ- » 

V. iVhite. (1882). 22 Ch. 1). 555. 

.0) /ie .V««A, CooA V. V ‘ i-7€/c/»e^ (1936) 2 

IP) Re fleicher’s Rettlemenl Trusts, Medky v. 

All E. K. 236. -31 r>Vi T) 275 A restraint on 

Re Vardoi^a Trusts (1885). 31 • ^ninster did not prevent 


~ ^ ~ ^ 

Hargrove 

361 .) 
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instruments executed on or after the 1st January. 1936, 
a restraint on anticipation annexed to a gift to a married 
\yoman is ineffective (p) and would not prevent her from 
being called upon to elect. 


{•!) Tiie pro¬ 
perty of C. 
wliieh is g^ven 
to B. must be 
alienable. 


Further, the property of which the author of tiie instru¬ 
ment has made an attempted disposition must be alienable 
by the owmer, for, if it is inalienable, he is not in a position 
to comply with the wishes of the donor. For instance, if 
a father by will gives chattels, of which his eldest son is 
tenant for life only, to trustees upon trust for his two 
sons, and gives his residuary estate to his eldest son, the 
latter will take the residue without any obligation to com¬ 
pensate his brother, for, being only tenant for hfe, he has 
no power to transfer the chattels to the trustees (y). 


(5} It IllUilt 
clearly appear 
upon the face 
of the instru¬ 
ment that the 
donor in¬ 
tended to give 
away C.’s 
property, 
though 
immaterial 
whether ho 
knew it to be 
O’.’s or not. 


Lastly, to raise a case of election, there must appciir 
on tlie face of the instrument a clear intention on the 
part of the author of it to dispose of that which is not 
his own, though it is immaterial whether he knew the 
property not to be his own or by mistake conceived it 
to be his own (r). Probably, most cases of election arise 
in fact from a mistake of law or fact, as where a wife 
attempts to bequeath to a third person property which 
really belongs to her husband, and gives him some of her 
own property; or where a person who has property in 
England and land abroad, makes a will whereby he gives 
the foreign land to B. and the English property to C., 
who is his heir according to the foreign law, and the will is 
valid as to the English property, but invalid as to the foreign 
land. Here the husband in the one case ( 5 ), and the foreign 
heir in the other (t), will have to elect. But, somewhat 
anomalously, it was established that the heir-at-law to 
English freeholds never had to elect; so that where a testator, 
who died before 1926, made an ineffectual attempt to 
dispose of English realty by a will which effectually con¬ 
ferred a benefit on the heir, the heir was not called upon 


ip) Reform (Married Women and Tortfeasors) Act, 1935, s. 2 (f). 
(g) Jte Lord Chesham (1886), 31 Ch. D. 466. 

(r) Welby v. Welby (1813), 2 V. & B. 187. at p. 199. 

( 5 ) Leacroft v. BarrU, 1909, 2 Ch. 206. 

(0 Dewar v. Maitland (1866), L. R. 2 Eq. 834; Rf Ogdvw. 
1918, 1 Ch. 492. ^Vnd cp. Brown v. Gregeon, 1920, A. C. 860. 
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If toatator ha-s 
any intereetin 
tliB property, 
heirt presumed 
to be diM- 
j>o.siug only of 
tliut. 


Parol evitleuoe 
inadmiHHible. 


to elect (m) Whether similar teuderiiess will be shown 
to the persons substituted for the heir by the Admiuistratiou 
of Estates Act, 1925, is a matter of doubt. 

’I'he cases are clear where a tosUtor devises an estate 
ill which he has no interest; but au element of iiiucb 
irreater compUcation is introduced where the testator 
has a limited interest in the property dealt with. W here 
the testator has some interest, the Court will lean, as tar 
as nossibto, to a construction which would make Inni deal 
only with that to which he is entitled, for every testator 
must prima facie be taken to have intended to di^ioso 
only of what he had power to dispose ol; and in o .Icr 
to ‘raise a case of election, it must be clear that there 
was an intention on the part of the testator to 
of what he had not the right or power to dispose ot [,x). 

Parol evidence is not admissible to show that the testator, 
considering property to be his own, which did not ly 

belong to him, intended to comprise it in a general devise 

or bequest (?/). 

Difliculty is sometimes caused by the death of the pemmi tjteet^.. .a 

who is under a duty to elect. Foi instauce, . • derivative 

will devises C.’s Blackacre estate to B. and gives a h'gaoy j^teresu 

of £10,000 to C., C. clearly has to elect. 
die without having elected, and, m that event, if aU his 
property passes to X., X. steps into his shoes and has 
the same duty and right of electing (z); if, however the 
pemons entitled to C.’s realty and personalty no the 
Lrae-if (e g.) his realty passes to Y. and his persoiiafty 
toTlneither Y. nor Z. will have any choj^ce in tl.e 

matter. Y. will be entitled to Blackacre, af 
of C’s realty, and Z. wiU take the legacy of £10,000 as 
being part of C.’s personalty, but he will take it subject 
to B’b right to receive compensation out of it to 
failure to |et Blackacre, the right to compensation being 

(w) IleuTle V. Greenbank (1749), 3 Atk. 095, 715, He De 

1915, 1 Ch. 920. o r> & G 641. Aod eeo 

(x) JPtn^Our V. Clifton Ar ('r 35' and Dumm^ v. 

Shultlexoorth v. Oreavei (1838), 4 My. & Or. 35, ana 

Pitcher (1833), 2 Myl. & K. ^2. Tessel M.R.. thought 

(y) Chinerdstm v. Gandy ( 1836 ), 1 Keen. 309. Jessei, 

othermse: Pickersgillv. fJodycr (1876), ' fyiche ▼. h'ytckc 

(z) Coojitr ▼. Cotyper (1874), L. H. 7 H. L. 0^, ry 

(1868), L. R. 7 Eq. 494. 
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Privileges of 
perHons com> 
polled to elect. 


a sort of equitable charge on the legacy (c). The com¬ 
pensation is, however, limited to the value of the benefit 
received by C. under A.’s will, so that if Blackacre was 
worth more than £10,000, Z. would not have to make 
up the excess out of the rest of O.’s personalty (d). On 
the other hand, if C. had made his election before his 
death, his representatives would be bound by the election 
and there could be no question of any further election. 
If he had elected to take under the will, his representatives 
would be bound to transfer Blackacre to B., and the 
whole of the legacy would form part of his personal estate, 
whereas if he had elected against the wiU, Blackacre 
would be part of his realty, and the legacy, subject to 
B. s charge on it for compensation, would be part of his 
personalty. Even if the realty and personalty passed to 
the same person (X.), and X. had received a benefit under 
the wiU of the origmal testator (A.), X. would not have 
to elect; for no property which belonged to X. at A.’s 
death wi^ given to B. The question whether there is to 
be any election or not must be decided solely by reference 
to the state of affairs existing at the testator’s death (e). 
Ihis is well illustrated by Grissell v. Swinhoe (/). There 
a testator who was entitled only to a moiety of a fund, 
the other half of which belonged to C., purported to 
bequeath the whole fund, giving half of it to C.’s husband, 
and the other half to a third person. C. died after the 
testator, and her husband became entitled to her 
personalty. It was held that he was not bound to elect 
between the quarter of the fund which the testator had 
eiiectually bequeathed to him and the half which belonged 
to his wife, for it was not his at the testator’s death. 

^ j was that he took three-quarters of the fund, 

and the other quarter went to the stranger. 


Pereons compelled to elect are entitled previously to 
a^ertain the relative values of the two properties between 
which they are called upon to elect; and an election made 
under a mistake of fact Avill not be binding, for the 


(c) Pkkersgill v. Rodger (1876), 5 Ch, B. 163. at p. 173; Be 
Macartney, 1918, 1 Ch. 300. 

(d) Rogers v. Jones (1876), 3 Ch. D. 688. And see Re Booth, 
Booth V. Robinson, 1906. 2 Ch. 321. 

(e) Cavan v. PulUneu (1795), 2 Vee. 544. 

(/) (1869), L. R. 7 Eq. 291. 
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Wbat in 
deemed an 
elo<tion. 


of delay 
•tiiiK- 


Court while it enforces the rule of equity that the party 
shall not avail himself of both his claims, is anxious to 
secure to him the option of either, and not to hold him 
concluded by equivocal acts performed, perhaps, m ignor¬ 
ance of the value of the properties [g). 

Election may be either express, in which case no ques¬ 
tion can arise; or it may be implied from comluct. t on- 
eiderable difficulty often arises in deciding what acU ot 
acceptance or acquiescence amount to an implied oleetion, 
and the question must bo determined, like any other ques¬ 
tion of fact, upon the circumstances of each particuhu 
case. But any acts to be binding upon a person must be 
done with knowledge of his rights and with the intention 

of electing (/i). 

When a time is limited for the making of the election, 
a person who does not elect within the time will ^ con¬ 
sidered to have elected against the instrument (i). Un 
the other hand, where no time is limited the Court wiU 
not readily hold a man to be concluded by the mere 
lapse of time, so that, if he merely continues in his formci 
enjoyment, he will not be taken to have elected unl^s 

ho has allowed the property to be enjoyed so . 

others that it would be inequitable to disturb their 

enjoyment (k). 

A married woman of full age now elects like any male ^ 

adult. As regards infants, the practice is not quite florin, 
being adapted to the necessities of the case. Sometunes e 
period of election is deferred until the infant comes of 
at others, an inquiry is directed as to what is “ost beneficml 

to the infant, and the Court elects for JLTto .nd lunaii., 

of that inquiry (1). As regards lunatics, the Faeroe ^ to 

refer the matter to a Master in Lunacy to report as to what 

is best for the lunatic, and the Court elects on the report (m), 

but the Court may, in a proper case, defer the matter. 

(g) Kidney v. Coussmaker (1806), 

(A) Billon V. Parker (1818), i Swanst. 447. 

(i) See order in Streatfield v. Streatiield (yn^\ I bwanst. 

D. 263; P. S.,^on. 1B98. 

2 Ch. 378. 
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Cases to 
which the 
doctrine 
applies. 


I. CoVOlIKUt 
to piirehase 
lands,— 

Lechmert v. 
Carlisle [J-'.nrt) 
dboision in : 


CHAPTEK XIV. 

PERFORMANCE. 

Where a person covenants to do an act, and he does some 
other act of a kind to be available for the performance of 
his covenant, he is presumed to have had the intention 
of performing the covenant, because “ Equity imputes an 
intention to fulfil an obligation.” 


*1116 cases in which questions of performance arise, 
range themselves under two classes, viz., (1) Where there 
is a covenant to purchase and settle lands, and a pur¬ 
chase is in fact made; and (2) Where there is a covenant 
to leave personalty to A., and the covenantor dies intes¬ 
tate, and property thereby comes in fact to A. 

I. In Lechmere w. Earl of Carlisle (a)—Where Lord 
L., upon his marriage with Lady E., covenanted to lay 
out, within one year after his marriage, and with the 
, consent of the trustees, £30,000 in the purchase of free¬ 
hold larids in fossessiouf in the south part of Great 
Britain, to be settled on himself for life, Vith remainder 
(for so much as would amount to £800 a year) to his wife 
for her jointure, with remainder to the first and other 
sons in tail-male and with the ultimate remainder to 
himself in fee simple; and it appeared, that Lord L. 
was seised of certain lands in fee at the date of the 
marriage; and that after the maixiage, but without the 
consent of the trustees, he purchased other estates in fee 
simple of about £500 per annum, together with certain 
estates for lives and reversionary estates in fee simple 
expectant on lives, and contracted for the purchase of 
other estates in fee simple in possession; and he then 


(a) (1733), 3 P. Wms. 211; Ca. t. Talb. 80. 




PERFORMANCE. 


2 L 9 


died intestate, %Vitliout issue, but leavinn; Lady alive 
and without hawng made a settlement of an} ot thtso 
estates; and the plaintiff wa^ his heii-at-law. and as such 
claimed to have the £ 30,000 laid out as agreed 6),-i 
was held that the freehold lands puichase.l andcontiacted 

to be purchased in fee simple 

(TO in part performance of the covenant; '''‘i 

fstate iurcliLed premoushj to the <he tcasM 

Zd; wherefore the4 four points were establish, d bv .,,,a 
that decision, namely; — 

(1) Where the lands purchased are of less value than 

the lands covenanted to be purchased and settU d 
they will he considered as purchased in pari 

performance of the covenant; 

( 2 ) Where the covenant points to a future purchase 

^ of lands, lands of which the covenantor is 

alreadv seised at the time of the covenant aie 
not to be taken in part performance ot it; 

( 3 ) Property of a different nature from that covenanted 

to be purchased by the covenantor is not avail¬ 
able as a performance; and, 

( 4 ) The absence of the consent of the 

^ prevent the performance; and i 

be laid out by them in the PO'C^ase of the 

lands, that also would have been immateiia ( )• 


(li'duc 
>1 from 


(I IVrforiii* 
aiiPO m-iV bo 
‘VOOtl pt‘0 ("dl'I. 


(2) I’reviou.-tly 
purchased 
lands do not 
couut. 

(3) Laud'* 

purchased, if 
unsuitable, do 
not count. 

(4) Want of 
trustee’s 
consent to 
purchase is 
immaterial. 


A covenant to purchase and settle purchase and 

stitutes a specialty debt, purchased, Late alien 

does not create a lien on lands afterwa P , povenant as oniand.-* 

they were purchased in performance o . pim-haHai; 

they would be deemed to be if no contrary 

(b) It should be noted that tl^ of Lord 

year after the marriage, inverted into ^Ityby^ 

Lochmere’s covenant, which was e iointure prevented a re¬ 
wife survived him, the died before him. the heir, 

conversion: see ante, pp. 207. 208. would have had no 

being a stranger to the marriage consideration, wo 

claim to the money. _ p -q.> 

(c) S(»vden V. Sawden (1785), 1 Bro. C. C. ob- 
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sho«n. Iherefore a purchaser or mortgagee of the lauds 
purchased is not affected by the covenant, even if he had 
notice of It, for the sale or mortgage shows that the 
covenantor did not intend to settle thf lands (d). But a 
covenant for value to settle specific property already 
perty or to belonging to the covenantor or afterwards to be acquired 

i. may afterlard, 

ireaiealien. acqu™, does create a hen, for the Court would order 

specihc performance of the covenant (e). For instance, 

1 a wife in her marriage settlement covenants to settle 
all property she may acquire during marriage, any pro¬ 
perty she does acquire will be bound by the covenLt, 
unless It has passed into the hands of a purchaser or 
mortgagee without notice, and any person within the 
marriage consideration may compel the wife to settle 
e proper j, even though by the lapse of twenty 
yearn from the date of its acquisition the right of the 
ti ustees of the settlement to sue for damages for breach 
ot the covenant has become statute-barred (/); but benefi¬ 
ciaries under the settlement who aro not within the 
marriage consideration cannot compel a settlement of the 
property, and are ivithout any remedy if the debt created 
by the covenant is statute-barred (g). 

XL Where a person covenants to leave by his will, or 

that his executors shaU pay, a sum of money to X, and 

he dies intestate, and under his intestacy X. becomes 

entitled to as much as or more than the agreed sum, X. 

cannot claim to be paid the agreed sum first, and then 

his share of what is left under the intestacy, for his share 

un er the intestacy is deemed to be a performance of the 

covenant. And if his share under the intestacy is less 

an the agreed sum, it will be a performance pro 
ianto(h). ^ 


II. Coveuaiit 
to pay or 
leave bv will 
and share 
under an 
intestacy. 


(d) on , Smith (lUi), 3 Atk. 323, at p. 327. But see Er 
pane Poole (1847), 11 Jur. 1005. 

(^) V. 1^03 (1881), 19 Ch. I>. 342, at p. 351; Pullan v. 

Aoe. lyij, 1 Oh. 9.^ A covenant to settle land already belonging to 
^ registration as a land charge, if entered into 

after 1925, m order to bind a purchaser. (Settled Land Act, 1925. 

ss. 10, 13; anU, p. 35.) 

(/) Pullan V. Koe, 1913, 1 Ch. 9, anU, p. 92. 

f) (1880), 15 Ch. D. 228; Be Plumpire's Maniage 

SeUUment, 1910. 1 Ch. 609. See ante, p. 92. 

(1716), 1 p. Wma. 323; Garthshore t. 

Chahe (1804), 10 Vee. 1. 
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Wlieu cove- 
iiautor’s death 
occur.s at or 
before the 
time wlieii the 
oblijjatioji 
aecnie.s, tliere 
is perform¬ 
ance. 


This kind of performance usually occurs in the case of 
a covenant by a husband to leave money to his widow. 

Thus, in Blandy v. Widmore{i), A. covenanted before 
his marriage to leave his intended wife £620. The mar¬ 
riage took place, and the husband died intestate. Ihe 
wife became entitled under the Statutes of Distribution 
to a moiety amounting to more than £620 of her husband s 
property It was held that the wife could not come in 
first as a creditor for the £620 under the covenant and 
then for a moiety under the statute, for the husband had 
not broken his covenant, having in fact left her more than 
£620. And the rule in Blandy v. Widmore has lieen 
held to apply also where the husband in fact makes a will 
but the gifts under it fail, so that the property becomes 
divisible under the statute (7c). 

On the other hand, if a husband covenants to pay money 
in his lifetime, the widow’s distributive share is uot ^ oc<ur.s after 
performance of the obligation. Thus, in Oliver v brick- obligutiuu has 
hnd (Z) the husband covenanted to pay a sum mthin two 
years after marriage, and he lived after the two years and 
died intestate, leaving a larger sutn than he had cove- 
nanted to pay to devolve upon Lis vvidow as her “'stfibu- 
tive share. It was held that she was entitled both to the 
money under the covenant and to her distributive share 
of the residue, for there was a breach of covenant betore 
his death, and from the moment of such breach a debt 

accrued to her. 


[k)^Ooldsmid V. Goldsmid (1818), 1 Swaiut. ; Re Rail. Hop 

V. Hall, 1918, 1 Ch. 562. 

(0 (1732), 3 Atk. 420, n. 



222 


THE PRINCIPLES OF EQUITY. 


CHAPTER XV. 

SATISFACTION. 

How satis- Satisfaction closely resembles performance. Both de- 

from perform, Fesumed intention to carry out an obligation, 

unce. satisfaction the thing done is something different 

from the thing agreed to be done, whereas in performance 
the identical act which the party conti'acted to do is con¬ 
sidered to have been done (a). ^ 

The cases on satisfaction are usually grouped under four 
heads, namely, (1) Satisfaction of Debts by Legacies; 
(2) Satisfaction of Legacies by Legacies; (3) Satisfaction 
(or Ademption) of Legacies by Portions; and (4) Satis¬ 
faction of Portion-debts by Legacies, or by Portions. 
Strictly, however, only the first and last of these heads are 
really cases of satisfaction; for satisfaction presupposes 

an obligation, which, of course, does not exist in the case 
of a legacy. 

?* ■ I'. of debts by legacies.—The general nile 

that if one, being indebted to another in a sum of 
money, does by his will give liim a sum of money as great 
as, or greater than, the debt, without taking any notice 
at all of the debt, this shall, nevertheless, be in satisfaction 
of the debt, so that he shall not have both the debt and 
the legacy (6). The rule is founded on the maxim, 
Debitor 7ion presumitiir donare, but it is not a satisfactory 
rule, and the Court has always endeavoured to lay hold 
of trilling circumstances in order to prevent its applica¬ 
tion, so that it is almost eaten away by exceptions. 

In tiie following cases there will be no satisfaction:— 

11) If the legacy is less than the debt, it is not a 
satisfaction, even pro tanio (c). But a debt 
of £100 with interest at 5 per cent, may be 
satisfied by a legacy of £100 (d). 

(a) Ooldsmul v. Goldsmid (1818), 1 Swanst. 211. 

(b) Talbot V. Shrewihury (1714), Free. Cli. 394. 
id) Eastwood v. Vinke (1731), 2 P. Wins. 613. 

(d) Fitzgerald v. National Bank, Ltd,, 1929, 1 K. B. 394. 


Cawes where 
there is no 
Hatiefaction. 

(1) Legacy 
]e.s8 than debt. 
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(2) No presumption of satisfaction will be raised 

where the debt of the testator was contracted 
subsequently to (d), or contemporaneously 
with(e), the making of the will, because the 
testator could have had no intention of satis¬ 
faction in such a case. 

(3) If there is an express direction in the will for the 

payment of debt^ a7id legacies, prmu facie, both 
the debt and the legacy will be payable, 
according to the rule in Chancey's case(f),— 
a rule which was at one time supposed not to 
apply where the direction was to pay the 
debts alone; but a mere direction to pay the 
debts is now of itself sufficient (g). 

(4) If the legacy is not in every way as beneficial as 

the debt, there will be no satisfaction, e.g., if 
it is contingent or uncertain, such as a share of 
residue (/i). It is doubtful whether a legacy 
for which no time of payment is specified in 
the will can satisfy a debt which is owing at 
the date of the testator’s death. It was held 
by Stirling, J. (i), that the legacy is not so 
beneficial as the debt in such a case, and, 
therefore, there is no satisfaction; for paj^ent 
of a legacy cannot be insisted upon until the 
end of a year after the testator’s death, unless 
an earlier date is specified for payment, whereas 
payment of a debt can be demanded at once^ 
But Swinfen Eady, J.. subsequently decided 
otherwise (/c), on the ground that the legacy 
carried interest from the death, and was 
therefore as beneficial. 

Where a husband who owed his wife £625 pve her 
a legacy of £625 and subsequently paid the debt, it was 
held that the legacy, being in satisfaction of the c , 

(d) Cratimer’s oase (1702), 2 Salk. 508. 
ie) Wiggins v. Borlock (1888), 39 Ch. D. 142. 

(/) (1717), 1 P. Wms. 408. See lie Hall, M<ype y. na* , 

1 Oh. 562. „ _ 

(g) Bradshaw v. Huish (18889), 43 C^- 
{h) Crichton v. Crichton, 1895, 2 ^h. ^3. 

(0 Re Borlock, Calham v. Smith im, I 5 . fu^gtrald 

(fc) Re RatUnberry, Ray v. Granl, 1906. 1 Cb. 66 -. And seorxzg 

V. Haiional Bank Ltd., 1929, 1 K. B. 394. 


(2) Debt eon* 
truotcd after 
will. 


(il; Direction 
in will for 
payment "f 
debts mid 
legacies,— "V 
direction to 
pay debts 
alone. 


( 4 ) Where 
ioffue.y is not 
in every way 
as beneficial 
as debt, 
if it is contin 
fjont or 
uncertain. 


Whether 
legacy in 

satisfaction 
of debt is 
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adeemed hy adeemed by the payment (/). What the wife’s righta 
paymen o ^ greater than the 

debt is not clear. 


II. Satisfac* 
tion of 
legacies by 
subsequent 
legacies. 


(a) In the 
same 

instniment. 


(b) In diffe¬ 
rent in.9tru- 
inents. 


II* SatisfGctioTi of legacies by legacies .—Where two 
legacies of a sum of money or of stock are given to the 
same person, it is a question of construction of the 
instrument or instruments whether the legacies were 
intended to be cumulative or substitutional. In the 
absent^ of any internal evidence to show the testator's 
intention, the following rules apply: — 

(a) Where legacies of equal amounts are contained in 
the same will or codicil, and no motive is 
expressed for either legacy, or the same motive 
is expressed for each, a presumption arises that 
only one legacy was intended, and small differ¬ 
ences in the way in which the gifts are conferred 
are not treated as internal evidence that the 
testator intended them to be cumulative (m)- 
But if the legacies are of unequal amounts, even 

though they are in the same instrument, both 
will be payable {n). 

(b) Wliere the legacies are contained in different instru¬ 
ments, e.g.^ one in the will and another in a 
codicil, both legacies are payable, except where 
the legacies are of the same amount and the same 
motive is expressed for each. It is only where 
the double coincidence occurs, of the same motive 
and the same sum in both instruments, that the 
Court raises the presumption that the later legacy 
is a repetition of the earlier; so that if the legacies 
are of different amounts, even though the same 
motive may be expressed for each, or if they are 
of the same amounts but a different motive is 
expressed for each, or a motive is expressed for 
one and not for the other, they are cumula¬ 
tive (o), unless it appears from internal evidence 


(/) Re Fletoher, GUlings v. Fletcher (188S), 38 Ch. D. 373. 

(m) Greenwood v. Greenwood (1778), 1 Bro. 0. C. 31, n. 

(n) Curry v. PUe (1786), 2 Bro. C. 0. 225; Yookney v. ffansard 
(1844), 3 Hare, 620. 

(o) Ilooley V. Ration (1772), 1 Bro. 0. C. 390, n.; I’ 

Callen (1847), 6 Hare, 531; Ridgee v. ilorri4<>n (1783), 1 Bro. C. 
388. 
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or from the circiimstauces surrouiidiug the exe¬ 
cution of the instruments that the second was a 
mere copy or duplicate of the tirst (p). 


On the question of the admissibility of extrinsic 
evidence in these cases, the two following rules appear to evidence m 
hold good, namely:— ;\dnu‘fsibie. 

(1, Where the Court itself raises the presumption 
against double legacies, such evidence is admis¬ 
sible to show^ that the testator intended the 
legatee to take both, and also to show that one 
legacy only was intended. But 
(2 ; Where the Court does not raise a presumption 
against the two legacies being payable, no such 
evidence is admissible to show that the testator 
intended the legatee to take in fact one only ( 9 ). 


III. Satisfaction (or ade7nption) of legacies by por¬ 
tions, and 

IV. Satisfaction of portion-debts by legacies, or by 

portio7)S. 


HI. and IV. 

Satisfaction 
of legacy by 
portion, and 
of portion- 
debt by 
legacy or 


These subjects may be considered together, for they P®*" 
both depend on the principle that equity leans against 
double portions, and the rules governing them are much 
the same. The doctrine of satisfaction of legacies by 
portions, or, as it is more properly called, of ademption 
of a legacy by a portion, Avas thus stated by Lord 
Selbome, L.C.:— 


“Where a testator gives a legacy to a child, or to any Satwfactiw, 
other person towards whom he has taken on himself 
parental obligations, and afterwards makes a gift or enters a portion 
into a binding contract in his lifetime in favour of the 
same legatee, then (unless there be distinctions between 
the nature and conditions of the two gifts) there is a 
presumption primd fade that both gifts were made to 
fulfil the same natural or moral obligation of providing 


(p) Currie v. Pye (1811), 17 Ve3. 4(i2; IP/tyte v. JFhyte (1873), 

L. R. 17 Eq. 50; Re Michell, 1929, 1 Ch. 552. 

iq) Hurst V. Beach (1821), 5 Mad. 351; v. HtU (1841), 1 

Dr. & War. at p. 163; Re Shields, Corbould-Ellis v. Dales, 1912, 1 


Ch. 591. 
S. 


15 
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another 
portion. 
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for the legatee; and consequently that the gift inter vims 
is either wholly or in part a substitution for, or an 
ademption of, the legacy ”(r). It was at one time 
thought, indeed, that the legacy would be wholly adeemed 
by a portion of less value than the legacy, but it was 
settled in Fym v. Lockyer (s) that there is only ademption 
pro tanto in such a case. 

In the converse case, where a father or person standing 
in loco poTcntis has incurred an obligation to give a 
portion, upon marriage or otherwise, to a child or quasi- 
child, and aftenvards gives a legacy or share of residue to 
the child or ^iwsi-child equal to or greater than the agreed 
portion, a presumption arises that the legacy or share of 
residue was intended as a satisfaction of the portion-debt, 
so that prima facie the child or q'lf/z-Si-child cannot take 
both provisions. If the legacy is of less value than the 
portion, it is presumed to be a satisfaction pro fcmto{t)- 

On the same principle, if a father or person in loco 
parentiSy after agreeing to give a portion to a child or 
7 W(7Si-child, makes some other provision for him or her 
in his lifetime, the second provision is deemed to be a 
satisfaction either wholly or in part of the agreed portion. 
For instance, in Lawes v. Lajoes (u), A. executed a bond 
to give to B., his illegitimate son, to whom, on the particu¬ 
lar facts, he stood in loco parentiSy £10,000 on a certain 
date. Before the date arrived, A. took B. into partner¬ 
ship, and credited his account in the partnership with 
£19.000 as his share of the capital. It was hold tliat 
the bond was satisfied. 

It should be noted that the doctrine of satisfaction of a 
portion-debt by a legacy or by another portion has no appli' 
cation where the father, having actually given property 
to the child, afterwards makes some other provision for 
him. For instance, if the father actually handed over 
£10,000 to the trustees of the child’s marriage settlement, 
and afterwards made his will, giving £10,000 to the 
trustees to hold upon the same trusts, the child would 


(r) Re Pollock. Pollock v. WorraU (1885), 28 Ch. D. 552, 555. 
(*) (1840), 5 My. k Cr. 29. 

(0 Re Blundell. 1906, 2 Ch. 222. 

(u) (1881), 20 Cli. D. 81. 
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tiike both provisions; for tlie father cannot intend to give 
what he has already given. There is no obhgation to 
satisfy in such a case. But where the will precedes the 
provision made inter vivos, the doctrine of ademption 
comes into play, whether the father gives, or merely agrees 
to give, the portion. 


Further, it should be uoted that the doctrines of 
satisfaction and ademption only apply where the provisions when >,Mft»« 
are made by a father or person in loco parentis. If, there- toa t^trangor, 
fore, a person gives a legacy to a stranger, and then makes 
a settlement on that stranger, or first agrees to make a .luhl. 
settlement on the stranger, and then bequeaths a legacy to 
him, the stranger is entitled to claim both provisions, hor 
this purpose an illegitimate child is treated as a stranger, 

\inless the putative father has placed himself in loco 
parentis (v). A grand-child also is a stranger (x). Even, 
however, in the case of a stranger, a legacy expressly 
giv(in for a particular purpose, or in pursuance of a specific 
moral obligation, is primd fade adeemed by an advance of 


money or money’s worth for the same purpose, or in 
pursuance of the same moral obligation, in the testators 
lifetime (u). As the underlying idea of the doctrines is to 

1-11 1 • u'l 1 U cannot mKC 

produce equality among chilaren and gya^i-cmiaren, it ^jvantago of 
has been held that, if a testator directs his residuary estate aatisfaotion 
to be divided equally between his two children, A. and B., 
and C., a stranger, and afterwards makes advances to A. Hlmrc 
and C., though C. does not have to account for his advance, 
yet he cannot derive any advantage from the share of A. 
being wholly or in part adeemed. In such a case C. would 
take a third share of the residue actually left by tbe testator, 
and then to tbe other two-tbirds would be added the 
advance made to A. for the purpose of producing equality 
between A, and B. ( 2 ). The same principle applies as 
between a surviving spouse and the children on a partial 
intestacy. If, for instance, a testator gives a legacy to 


(v) Ex parte Pije (1811), 18 Vos. 140. 

(x) lie Dawson, 1919, 1 Ch. 102. 

(y) Re Jupp, Jlarris v. Grierson, 1922, - ’ Onrhett v* 

Volloch V. Worrall (1885), 28 Ch. D. 552; u' 

Lord Cobham, 1903, 2 Ch. 32G; Re Atjnsley, 1915, I lu, 

Bardley's Will, 1920, 1 a». 397. ^ 

(*) Re HeaUxer, Pumfrey v. Fryer, 1900, 2 Cb. 23U 

15 (2) 
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one of liis children, and the residue, being undisposed of, 
passes as on an intestacy to his widow and all his children, 
the widow’s share of the residue would not be increased 
if the legacy to the child was adeemed bv a subsequent 
portion (z). 


meant by 
t>eiug »« i^i o 


Wbal a 
portion i''. 


As to what is meant by being in loco parentiSy it is 
settled that of the many and various duties of a father 
the only one to be considered in this connection is the 
office and duty of the father to make provision for the 
cliild. If a person has meant to undertake this duty, he 
will be treated as being in loco parentiSy and the fact that 
he has so acted as to raise a moral obligation to pro\'ide 
for the child affords a strong inference in favour of his 
having assumed the parental character. Even if the cliild 
lives with and is maintained by the actual father, another 
pei'son may have placed himself in loco parentis to the 
child (a). The mother, as such, is not m loco parentis, 
and the burden of proving that she is so in fact, lies, as 
in the case of a stranger, on the person who alleges it (6). 

It is not, however, every gift made by a father or quasi- 
father that will be treated as a portion. Gifts made by 
will or by marriage settlement are always treated as por¬ 
tions, and so are substantial advances made with the object 
of establishing the child in life or making a provision 
for him (c). But payment of a son’s debts is not usually 
a portion, being regarded as mere temporary assistance (d), 
and the Court will not add up small gifts so as to make a 
portion. Property appointed by a father to a child under 
a special power of appointment is a portion just as much 
as if the property was the father’s own, or was comprised 
in a general power of appointment. If, therefore, the 
father firet exercises the special power by will, appoint¬ 
ing the property to his seven children equally, and after¬ 
wards by deed appoints a seventh part of the fund to 
one child, that child cannot take anything under the 
will(e). It would be otherwise if the appointment were 

made by the mother, unless she were proved to be 

( 2 ) Re Vaux, 1938, Ch. 581. On appeal (55 T. L. R. 230), it was 
unnecessary to decide the point, the Court holding that the legacy was 
not adeemed. 

(a) Powys V. Mansfield (1836), 3 My. Sn Cr. 359. 

(5) Re Ashton, Ingram v. Papillon, 1897, 2 Ch. 574. 

(o) Taylor v. Taylor (1875), L. R. 20 Eq. 155. 

\^d) Re Scott, Langton v. Scott, 1903, 1 Ch. 1. 

(e) Re Peel, Biddulph v. Peel, 1911. 2 Ch. 165. 
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in loco parentis (/), or unless there was sufficient on the 
face of the documents and in the civcuinstaiices oi the 
case to show an intention on her part to ensure equality 

betAveen the children {g). 

The presumption, then, is that a father does not inlend 
his child to have a double portion. But the pro^unlp-- 
tion may be rebutted either by internal or by ('vterna 
evidence. The question always is, What Avas the ac tual 
intention of the father? (h) Thus, it would be rebut ted 
by the existence of substantial diffeiencee in the nature 
of the two proAdsions; for instance, an agi'cement U> give 
laiul Avould not be satisfied by a legacy, nor would a legacy 
be adeemed by a gift of stock-in-trade (i). But it must 
be remembered that the leaning of the Court is in lavour 
of the presumption against double portions (though it is 
ogainst the satisfaction of ordinw'y debts by legacies), and 
therefore slight differences k'tAveen the two provisions aviU 
not repel the presumption, and this is especially so il 
the will precedes the portion, for, as Lord OranAvorth 
poliiled out in Chichester v. Coventry (?), Where the will 
precedes the settlement, it is only necessary to read the 
settlement as if the pei*son making the provision had said. 

‘ I mean this to be in lieu of what I have pven by my 
will.’ But if the settlement precod^ the aviU, the t^l^tor 
must be understood as saying, ‘ I give this in lieu of Avha 
I am already bound to give, if those to whom ^ 
bound will accept it.' It requires much less to rebut the 

latter than the former presumption.” 

If the (liffereuces between the two provisions are not 
sufficient to rebut the presumption, there is an 
distinction between the case of the will preceding the 
settlement, and the case of the settlement coming tirst. 
Where the will comes first, the child has no clioiM, he 
is bound to taJio under the settlement, for the testator has 
absolute power to revoke or alter his will. i'® 

settlement precedes the will, the persons enti 
the settlement are r/uasi-purchasers, and, therefore, cannot 

(.f) Rn Ashton, Ingram v. Papillon, 1897, 2 Ch. S’-*- „ , 

(V) Rr Eordloy's WiU. 1920. 1 Ch. 397; Re Ware (1926), 70 h. .1. 

€91 

0%55; 77. 

IZi! l'’87.“ And see ite Tursaud. Tus.aud v. 
Tui‘taiul (1878), 9 Ch. D. 3f)3, at p. 390. 
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be deprived of their rights agaiost their will, and can at 
the utmost only be made to elect whether to take under 
the will or under the settlement (Jc), and there can be 
no satisfaction of the interest under the settlement of any 
person to whom nothing is given by the will; so that if 
a father covenants, on his daughter s marriage, to settle 
money ou her for life, then to her husband for’ life, and 
then to the issue, a gift by his will to the daughter only, 
even if it be taken to satisfy the daughter’s claim under 
the settlement, cannot deprive the husband and the issue of 
their rights under the settlement (1). 

OnS*" example of the leaning of tlie Courts against 

leaning double portions rnay be taken the case of Thyme v. 
atrainet double (j ten gall {m). There a father, on the marriaf>^ of his 
portions. daughter, agreed to give lier a portion of £100,000 

Consols, and made an actual ti'ansfer of one-third thereof 
to the trustees of the marriage settlement, and gave them 
his bond for the transfer of the remainder on his death; 
and the stock was to be held in trust for the daughters 
separate use for life, and after her death for the 
children of the marriage^ as the hmhmid and wife should 
jointly appoint; and aftei’wards by his will the father 
gave to the trustees a moiety of the residue of his per¬ 
sonal estate, in trust for the daughter’s separate use for 
life, with remainder for her childlen generally as she 
should by deed or ^yiU appoint. The Court held, that the 
moiety of the residue given by the will was a satis¬ 
faction of the sum of stock secured by the bond, notwith¬ 
standing the differences of the trusts, and she was bound 
to elect between the two provisions. 


Extrinflic As already stated, the rule against double portions, being 

evidence. a presumption of equity, may, like other presumptions of 

equity, be rebutted by parol evidence of circumstances 
showing the father’s actual intention («); and where 
evidence is admissible to rebut the presumption, counter- 
evidence is also admissible to support it. “ In such cases 
the evidence is not admitted on either side for the purpose 
proving in the first instance \vith what intent either 
writing was made, but for the purpose only of ascertain- 

(A:) ChichesUr v. Coventry (1867), L. R. 2 H. L. 87; Thynne ». 
Glengall (1848), 2 H. L. Oa. 131. 

(0 Re Blundell, 1906, 2 Ch. 222. 

(m) (1848), 2 H. L. Ca. 131. 

(«) Re Tussaud, Tussaud v. Tutsaud (1878), 9 Ch. D. 363 
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inc whether the presumption which the law has raised 
was well or m-fouiided ” (o). Thus, declarations made 
bv the father at the time of the making of the gifts are 
admissible (y). But if the Court comes to the conclusion 
on the construction of the two instruments that no satis¬ 
faction was intended, parol evidence is not admissible to 
raise a case of satisfaction, for that would be to contradict 

the written instrument ( 7 ). 

Where a father owes an ordinary debt to his child, m 

not being a portion debt, and afterwards gives him a et^ 

legacy, the position is governed by the rules relating to .'m ordinary 
satisfaction of a debt by a legacy, and not b) those re a iiio portion ilfbt). 
to satisfaction of a portion debt by a legacy; so that there 
will be no satisfaction, even pro ianto, if the legacy is 
less than the debt, and, even if it is greater, the presump¬ 
tion will be rebutted by any of those slight circmnstances 
which will take a bequest to a stranger out of the general 
rule (r). The position is the same in the case of a legacy 
bv a husband to his wife to whom he is indebted (s). 

Where, however, a father who is indebted to ohild 
makes in his lifetime an advancement to the child, upon 
marriage or upon some other occasion, of a portion equa 
to or exceeding the debt, it mil fiima fane be considered 
a satisfaction, even if the debt arose out of a b^aoh ol 
trust committed by the father, of which the child was 
ignorant (0- “There are very few cases, said bord 
Hardwicke (n), “ where a father will not be presumed t 

have paid the debt he owes to his daughter, 
lifetime, he gives her on marriage a greater sum than 
owed her, for it is very unnatural to suppose that 
would choose to leave himself a debtor to her, and j 
to an account.” 

(o) Per Wigram, V.-C., in Kirk v Eddowe, (18«). » “a. 809. 

And aea Re Shield., Corbould-EUi. v. 1 ^9' 

IS : Dk-Tira .Ssui.. 

'"15 ch. P. 

(,) Fowler v. Fowler (1735), 3 P. Wm8. 353 (188B). 

(1858), 25 Beav. 568; He Fletcher, QxlUnge v. tletc \ 

V. Leuri, (1844), 3 Hare, 316; Crichtor, v. CriohUr,,. 

1895, 2 Ch. 863; 1896, 1 Ch. 870. 

(u) Wood V. Srinnt (1742), 2 Atk. 521. 
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CHAPTEH XVI. 


ADMINISTRATION OF ASSETS. 


WLat Courts 
can admicis- 
the estate. 


iiiE Gstfl.t6 of 8. dGCG8SG<i pGFsoii IS usually adniinistirGd 

by the executor (a) out of Court. It may, however, be 

administered in the Chancery Division, in a County Court 

if the total value does not exceed £500 (6), hy the Prbho 

Trustee if the gross capital value is less than £1,000 (c), 

or, if the deceased died insolvent, by the Bankruatev 
Court (d). ■ ■ 


Wlio may 
apply for 
administra¬ 
tion in 
Chancery 
Division ; 


Proceedings for administration of the estate in the 
Chancery Division may be begim either by writ or by 
originating summons (e) issued by a creditor or any person 
interested in the estate as legatee, devisee, next of kin 
or heir, or by the personal representative Hims elf. 
A creditor s action for administration need not now 
express that it is brought on behalf of the plaintiff and 
all other creditors of the deceased, even where the action 
extends to admimstering the real estate (/). The action 
can only be brought by one who is already a creditor at 
the date of the issue of the writ or originating summons, 
so that an annuitant whose annuity is not in arrear 
cannot bring the action (^); and the debt on which 
the plaintiff sues must be a debt of the deceased himself, 
and not a mere demand which has subsequently arisen 
against the personal represenUtive (A). 


Within what 
time an 
a^lministra- 


The action can, of course, only be instituted bv persons 
whose claims are not barred by any statute of limitation, so 


(tf) Executor ’ in this Chapter includes administrator unless the 
contrary is stated. 

(6) County Courts Act, 1934, s. 52. 

(c) Public Trustee Act, 1906, s. 3. 

lu 1914, s- 130. This section was repealed by 

ihe Administration of Estates Act, 1925, s. 56, but revived by the 
Expiring Laws Act, 1925. 

(e) R. S. O., Ord. LV. rr. 3. 4. 

(/) He James, James v. Jones. 1911, 2 Oh. 348. 

(^) He Hargreaves (1890). 44 Oh. D. 236. 

^') Owen V. Helamere (1872). L. R. 15 Eq. 134: Re Kitson, 1911, 
2 K. B. 109. ^ 
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that, in the absence of disability or sutiicient part payment tion ueimn 
or written acknowledgment to keep the claim alive, 
a simple contract creditor must start the action within ^ 

six years, even if the debt is charged on land (i).; creditor; 
a specialty creditor within twenty years (;), or, if his debt 
is charged on land, within twelve years (/c); a judgment 
creditor, whether the judgment is a charge on laud or not, 
within twelve years {1 )—in each case after the debt was 
demandable. But, if the testator has directed his debts 
to be paid out of realty or out of the proceeds of sale 
of realty and personalty, the charge of the debts thus 
created on his realty operates to keep the debts alive 
against the realty for twelve years (m). And the 
liability of the estate may in any case be kept alive by 
a part payment or written acknowledgment on the part 
of the executors, and, as regards the personal estate (n), 
but not as regards the real estate (o), by the written 
acknowledgment of one even of the executors. 

A legatee, in the absence of disability or part payment 
or written acknowledgment, must bring his action within 
twelve years after a present right to receive the legacy 
has accrued (p). Formerly, the next of kin had to sue 
within twenty years (j), but this time limit is now 
repealed (r); on an intestacy occurring after 1925 the 
personal representative is constituted a trustee (s) and the 
trust can be enforced at any time, subject to the provisions 
of s. 8 of the Trustee Act, 1888 (()■ 


Applications for administration in the County Court 
or by the Public Trustee can be made by the same persons administra¬ 
tion 

(!) Limitation Act, 1623, s. 3; Barnes v. Glenton, 1899, 1 Q. B. 

886 . 

(j) Oivil Procedure Act, 1883, 8. 3. 

(ft) Sutton V. Sutton (1882), 22 C3i. L. 511. 

(/) Jay V. Johnstone, 1893, 1 Q. B. 189. 

(m) Re Raggi, 1913, 2 Ch. 206. 

(n) Re Macdonald, Dick v. Fraser, 1897, 2 Ch. 181. 

(o) V. A5t6uri/, 1898, 2 Ch. 111. n ,..o 

ip) Real Property Limitation Act, 1874, s. R^ * .gon 

y Moore. 1891, 3 Oh. 119; Re Richardson. Pole v. Pattenden. 1920, 

1 Ch. 423. .. 

(g) Law of Property Amendment Act, 1860, s. IJ. 

(r) Law of Property (Amendment) Act, 19^, 10th ® m y 
(fi) Administration of Estates Act, 1925, ss. 33, 4 . Cp. 
rJtes. 1926, 2 K. B. 30. See ante, p. 189. 
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who could apply for administration in the Chancery Divi¬ 
sion ^ 5 ). The Public Trustee when administering* the 
estate has all the powera of a Master of the Chanoery 
Division (C- 

A petition to have the estate administered in Bank¬ 
ruptcy may be presented by any creditor to whom the 
deceased owed a debt on which a bankruptcy petition 
might have been founded if the debtor had been alive, or 
by the per^nal representative. Put a petition cannot be 
presented if proceedings for administration have already 
been begun in some other Courtj that Court may, how¬ 
ever, transfer the proceedings to a Bankruptcy Court if 
satisfied that the estate 13 insolvent (zf). 

No order lor administration can be made until a per¬ 
sonal representative has been constituted (v). Where the 
grant of probate or administration is delayed owing to a 
dispute as to the validity of a will or the right to ad¬ 
minister, and an administrator pendente lite has been 
appointed, a creditor may obtain a decree for administra¬ 
tion against him (a:). An executor de son tort, i.e.-, a 
peison who, not being appointed executor or adminis¬ 
trator, has wrongfully intermeddled with the estate, 
cannot be sued for administration, but he may be made 
to account for the assets of which he has wrongfully taken 
possession (y). 

The Court is not bound to make an order for the ad¬ 
ministration of the estate if the questions between the 

parties can be properly determined without such order ( 2 ); 

the order may bo refused, even if the testator has directed 
hLs executors to take proceedings to have his estate ad- 

(fl) County Courts Act, 1934, 3 . 52; Public Trustee Act, 1906, s. 3. 

(0 Public Trustee Rules, 1912, r. 14. 

(u) Bankruptcy Act, 1914, 3 . 130. As to the exercise of this dis¬ 
cretionary power of transfer, see Re York, Atkinson v. Powell (1867)» 

36 Ch. D. 2ZZ; Re Bay, 1915, 2 Ch. 19S. As to the practice In * 
bankruptcy administration, see Gibson's Bankruptcy, Cliap. XXIV- 

(v) Rowsell V. Morris (1873), L. R. 17 Eq. 20. 

(x) Re Toleman, lYestwood v. Booker, 1897, 1 Ch. 866 . 

(y) Coote V. Whittington (1873), L. R. 16 Ekj. 534. And sees. 28 
of Administration of Estates Act, 1925. 

(z) R. S* C., Ord* LV. r. 10: lie Blake, Jones v. Blake (1835), 

29 Ch. D. 913. 



administration of asseis. 


235 


-ministered by the Court (a). Upon au application for 
administration made by a creditor or beneliciary under a 
will or intestacy, wheie no accounts or insuilicient aceounts 
have been rendered, the Court may order that the applica¬ 
tion shall stand over for a certain time, and that tbo 
executors or administrators shall in the meantime lendor 
proper accounts to the applicant, with an intimation 
that if this is not done they may be made to pay I lie costs 
of the proceedings; and to prevent procei'dings by otiier 
creditors or other beneticiarios, the Court may make the 
usual administration order^ with a proviso tliat no pio- 
ceedings are to be taken under it without the leave ot ttie 

judge in person (6’. 


Whether the estate is administered out of Court or in 'rhiee unan 
Court, the administration involves thi'ee distinct duties 

viz., collection of the assets, payment of the 

distribution of the surplus to the persons beneficially an estate. 

■entitled. The subject of assets may be considered first. 


(a) Collection and realisation of assets. 

The property of a deceased testator or intestate regarded 
in the light of its liability to answer the debts of the 
deceased is called his assets. At common law, the only 
property available for payment of all creditors was the 
personalty, including leaseholds, to which the deceased 
was entitled in possession or in action, and in which his 
interest did not cease at his death. This property yes 
in his executor or administrator, whatever dispositmn o 
it the deceased might have made by his will, an was 
known as legal assets, because it was available a aw 
for the payment of debts; any creditor might sue e 
executor and recover judgment for payment o iis t e 
■out of the legal assets. 

The deceased’s realty did not vest in hia personal repre- 
sentatives at common law, but passed dxiect y ° ^ 
or the devisee under his will, and passed free , . 
■claims of ordinary creditors. Freehold estates le in 

fee simple were, however, liable as assets by j 

the liands of the heir, amd, after the Statute o 


Whut pro¬ 
perty is aswett: 

at coiuiaoii 
law, only 
personalty 
awsetafor pay 
rnent of all 
debts, 


but freolioldi^ 
of iuheritanoo 
a».sets l)y 
descent for 
payment of 
specialty debt 
where the 
lieir wa.' 




(a) He Stocken, Jones v. Hawkins (1888), 38 Ch. D. 319 

(b) R. S. C., Ord. LV. r. 10a. 
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ieut Devises (c;, m the hands of the devisee also for 

payment of specialty creditors, for payment of whose debts 

the deceased had bound his heirs, and such creditors could 

sue the heir or devisee in an action of debt or coverauL 

and make him liable to the value of the estate received 

by him {d). Copyhold estates were not assets by descent, 

nor were equitable fee simple estates or estates pur autre 

me imtil they were both made so by the Statute of 
frauds (e). 


Kealty liable 
iu equity for 
fill debts if 
devised on 
trust to pay 
debts or 
charged with 
debts. 


Though not generally liable at law, the deceased’s realty 
was available in equity, by means of a suit for adminis- 
tration for the payment of all debts, if the deceased had 
either devised it to trustees upon trust to pay his debts, 
or charpd it with payment of the debts. In the.se two 
cases, the realty was called equitable assets, because the 
ordinary creditors remedy was in equity only (f'. 


state of the law, though altered 
wtntofall regard to deceased traders (^), continued until the 
creditors as Administration of Estates Act, 1833. 

deceased’s realty, whether freehold or 
in equity, by copyhold, assets in equity for payment of all his debts, 
Admin^tru- Specialty or simple contract debts, even though 

Tt m 3 ^^th payment of the debts. 

Ihe Act of 1833 reserved a priority in payment to- 
specialty creditors where the heir was bound, but this 
priority was abolished by the Administration of Estates 
Act, 1869 («), which provided that in the administration 
of the estate of a deceased person all his creditors, as \vell 
specialty as simple conti’act, should be treated as Stand- 


Former 
priority of 
HjKicialty 
creditors 
uboliflied. 


(<?) 3 Will, & AT. c. 14, afterwards repealed and replaced by Debts 
Rwovery Act, 1830. I'Tie latter Act is now repealed and replaced by 
Administration of Estates Act, 1925. 

(rf) Jte illidge, Davidson v. lllidgo (1884), 27 Ch. D. 478, at p. 483. 

10 &nd 12. The latter section wa^ subee- 
quently replaced by Wills Act, 1837, s. 6. 

(/) lo fh® distinction between legal and equitable assets, which 
la of no practical importance on deaths occurrino" after 1925, see ('ook 

V. Gregs(m (1856), 3 Drew. 549, and 0‘Grady v. Wilmo*, 1916. 
2 A. O. 231* 

(^) 47 Geo. III. c. 74; Debts Recovery Act, 1830, s. 9. 

(h) Commonly known as Hinde Palmer’s Act. 
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ing in equal degree, and should be paid accordingly out of his 
assets, without prejudice, however, to any lien, charge, or 
other security which any creditor might hold. 

Although the realty thus becatiie assets for payment of ReiiUy, 
all debts,°it did not vest in the pereonal representatives, 
who are the proper persons to pay the debts, unless it assets for ]);»>- 
was devised to them. Except in the cases where it was 
assets by descent, the creditor’s remedy against the realty "" 

was to take proceedings in Chancery to have the estate soiuii repro- 
administered by the Court. But by Part I. of the Land 
Transfer Act, 1897, the realty of a person dying after 
1897 was made to vest in his personal representative. 

The Act of 1897, however, did not apply to legal estates in 
copyhold or customary freehold, though it applied to 
equitable interests therein (i); nor did it apply to trust 
and mortgage estates, for they were already dealt with 
bv a special enactment (m), nor, apparently, to estates 
tail. 

As regards deaths occurring after 1925, all the fore- 
going statutory enactments are superseded by the estate 
Administration of Estates Act, 1925. By s. 1 of the vests in the 
Act, real estate to which a deceased person was entitled 
for an interest not ceasing on his death devolves from [[ygj, by virtue 
time to time on his personal representative (n), notwith- of the 
standing any testamentary disposition; and the person^ ^ou of*^**^*^ 
representatives represent the deceased in regard to his Kstates Act, 
real estate as well as in regard to his personal estate. 1925 . 

By s. 3, “ real estate ” includes chattels real (i.e., 
leaseholds), and land in possession, remainder or rever¬ 
sion and every interest in or over land to which the 
deceased was entitled at his death, including realty ap¬ 
pointed by the deceased’s will under a general power or 
appointment and an entailed interest in possession disposed 


(0 lie Somerville and Turner’s Co^itraet, 1903, 2 Ch. 583. 

(m) Conveyancing Act, 1881, 8. 30. • • 1 

(n) “Personal representative” means “the 

by representation, or adralniatrator for the time ^ 

person, and as regards any liability for the payment \ ‘ * 

includes any person who takes possession of or intermeddles , 

property of a deceased person without the authority of the pe 
representative or the Court.” Administration of Estate* c , 

8 . 55 (1) (xi).) 
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of bj his will {O,. _ But an entaded interest not so disposed 
of IS deemed an mterest ceasing at his death, and so is 
fiis mterest under a joint tenancy, or his interest as a 
corporator sole in the corporation’s real and personal 
estate. These interests, therefore, do not vest in his 
personal representatives. Real estate held on trust (in- 
cludmg settled land) or by way of mortgage or security is 
expressly made to vest in the personal representatives 


payment of 
debts. 


pr p/r" ^ all the real and peisonal 

foV f « deceased person vests in Ids pemonal represen- 

-- 4' f u" it by statute. 

And by s 32 of the Administration of Estates Act, 1925, 
all his real and personal estate, whether legal or equitable, 
to the extent of his beneficial interest therein, Ind any 
real or personal estate of which in pursuance of anj 

of enfile^'w (including the statutory'power to dispose 
ho „! disposes by his will, are declared 

vl.Mlo h . W’ment of his debts and liabilities, 
uhether by specialty or simple contract. Any disposi¬ 
tion by will inconsistent with this enactment is void 
against the creditors, and the Court must, if necessary, 

nf * Pi'opsrty for the purpose of the payment 

of the debts a,nd liabilities, but the section does not 

prejudice the rights of incumbrancers. If any beneficiary 

disposes of his beneficial interest in good faith before 

an ®o ion is brought or process is sued out against him, 

e be personally liable for the value of the interest 

so disposed of by him, but that interest will not be liable 

to be telcen in e.xecution in the action or under the 
process (p). 


Trust for 
sale oij 
intestacy. 


One of the main objects of the Administration of 
Instates Act, 1925, is to assimilate the law relating to 
lealt^ to the law relating to personalty. In pursuance 
01 tnis object, s. 33 (g), creates a trust for sale as regards 


(o) See s. 176 of Law of Property Act, 1925. 

Estates Act, 1925, s. 32 (2). This repw^ 
duces ^ laid down in Jde Moan, 1907, 2 Ch. 304; Pric^ v. 

fft British Mutual y. Smart (1875), L. R. 

1908, 2 Ch, 307; He Hedgely (1886), 
X38 of the Act of 1925. 

scope of this section, see Be Yerburffh^ 
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anv realty not disposed of by the will (if any) of the 
deceased. The section provides that on the death after 
1925 of a person intestate as to any real or pei-soual 
estate the personal representatives shall hold the real estate 
upon trust for sale and the personal estate on trust to 
convert it into money with power to postpone such sale and 
conversion (g). But reversionary interests must not be 
sold, except for special reason, until they fall into possession, 
and personal chattels (r) must not be sold, except for 
special reason, unless required for purposes of administration. 


conver.sioii 
are to lit 
tlcait will). 


Out of the net money arising from the sale and How tiu- 
conversion (after payment of costs) and out of the 
deceased’s ready money (so far as not disposed of by 
his will, if any) the personal representatives must pay 
all such general, testamentary and administration ex¬ 
penses, debts, and other liabilities as are properly pay* 
able thereout having regard to the rules of administration 
contained in the Act (s), and out of the residue they 
must set aside a sufficient fund to provide for any 
pecuniary legacies bequeathed by the will, if any. 

During the minority of any beneficiary or the subsistence 
of any life interest and pending distribution of the 
estate, the personal representatives may invest the residue 
in trust investments. 


The residue of the said money and any investments Di.iributio,. 
for the time being representing the same, including 
any part of the estate retained unsold and not required 
for administration purposes, is to be distributed m 
the manner or held on the trusts mentioned in s. 
of the Act, there being thus no difference m the 
devolution of real and peraonal property. The income 
(including net rente and profits of real estate and chattels 
real) of eo much of the real and personal estate ol the 

{q) See Re Wilks, 1935, Ch. 645. _ furniture 

(r) “ Personal chattels ” mean carriages, horses, stoble fu ^ 

and cffecU (not used for business purposes), motor cars a 

eories (not used for business purposes), garden 

animals, plate, plated articles, linen, glass, books 

furniture, jewellery, articles of household or persona chattels 

wines, liquors and consumable stores but does money 

used at the death of the intestate fc^ business p P ’ jg25^ 

or Boourities for money- (Administration o > 

8. 66 0) (X).) 

(s) See post, p. 246. 
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deceased as may not be disposed of by his will, if any, or 
may not be required for administration purposes, may be 
applied as income as from the death, however such estate 
is invested (s). The section does not affect the rights of 
creditors or of the Crown in respect of death duties, and 
it takes effect subject to any provisions contained in any 
will left by the deceased (i). 

A personal representative has always had very wide 
powers of disposing of personalty, including leaseholds, 
vested in him. He can sell, mortgage, pledge, or 
lease it (w), in fact, make any disposition which is 
necessary in a due course of administration Both the 
Land Transfer Act, 1897, Part L, and the Administration 
of Estates Act, 1925, confer upon the personal representative 
the same powers, duties, rights and liabilities with respect 
to real estate as were in force with respect to chattels real 
before the Acts came into operation (v). The latter Act 
also contams a wide provision as to both real and personal 
property applicable whenever the deceased died, s. 39 (x) 
providing that the personal representatives shall, for 
purposes of administration, or during a minority of anv 
beneficiary or the subsistence of any life interest, or until 
the period of distribution arrives, have_ 

(i) the same powers and discretions, including power 
to raise money by mortgage or charge, as a 
personal representative had before the Act in 

respect of personal estate; and 

(ii) all the powers, discretions and duties conferred or 
imposed by law on trustees holding land upon an 
effectual trust for sale (including power to over¬ 
reach equitable interests and powers as if the same 

affected the proceeds of sale); and 

(iii) all the powers conferred by statute on trustees for 
sale (y). 

1937 Ch 29 ^ approved by C. A. in Be Thomber, 

Re McKee, 1931. 2 Ch. 145; Re Thomber, ubi sup. 

Oceanic Steam Kavigatum Co, v. Sutherberry (1880), 16 Ch. D. 

4ct'\925'^8 Administration of Estates 

192?/ch section, see Re Trollope’s WUl Trusts. 

(y) See s. 28 of Law of Property Act, 1925. 
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It was held under the Land Transfer Act, 1897, that Power to 
executors could seU the surface of land and the minerals 
apart without the leave of the Court ( 2 ). and they can do so apart, 
now by virtue of the Administration of Lstatos Act, 1925 (fl). 


Sole personal 
reproseutative 
liiis full 
powers; but 
hole iudivi' 
dual adminis¬ 
trator will not 
be appointed 
if there is a 
luinoritv or a 

to 

life interest. 


A sole personal representative has the same powers as 
two or more representatives (6). The provision of the 
Acts of 1925, which requires that capital money arising 
under a trust for sale or under the Settled Land Act shall 
always be paid to two trustees or a trust corporation, does 
not apply to a personal representative acting as such (c). 
But, if an infant is beneiicially entitled or a life interest 
arises under a will or intestacy, the Court cannot grant 
letters of adniinistration to one person only unless he is a trust 
corporation (d), or unless the estate is insolvent (e), or unle^'' 
the grant is a grant of administration 'pendente 
This provision does not prevent a sole executor from 
obtaining probate, though the Court has power whenever 
there is only one individual executor or adininistratoi 
to appoint one or more additional personal representatives 
during the minority of a beneficiary or the subsistence 01 
a life interest and until the estate is fully administeied. 
On the other hand, probate or administration cannot be 
granted to more than four persons in respect of the same 

property (d). 

Where there are trvo or more executors, their authority 
over pure personalty is several as well as joint, so la 
one of them can dispose of pure personalty without tiie 
concurrence of the others, and this rule apparently app les 
also to joint administrators (g). 


(z) Chaplin and Staffordshire Potteries Waterworks Co., Ltd.'s 
Contract, 1922, 2 Oh. 824. 

(а) Soo s. 39 of that Act, as read with a. 12 of Trustee Act, 

(б) Administration of Estates Act, 1925, a. 2 (1). * . l t 

(c) Law of Property Act. 1925, s. 27 (2). as amended by the Law 

of Property (Amendment) Act, 1926, Sched. m t d -a 

(d) Judicature Act, 1925, a. 160; Rt Holland (1936), 53 T. L. . • 
(c) Judicature Act. 1925, a. 162, as amended by the Adminis ra i 

Justice Act, 1928, a. 9. 

(/) Re Price (1931), 75 Sol. J. 295. 

(jf) Jacomb V. Harwood (1751), 2 Vea. Sen. 265. 

S. 


16 
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but usuaUv 
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But as regards land, whether freehold or leasehold (A), 
a conveyance {i) cannot be made without the concurrence 
of all the personal representatives or an order of the Court, 
except that the concurrence of executoi*s who have not 
proved the will is not required even if power has been 
reserved to them to prove ( j), and except that special 
personal representatives appointed to act for the purposes 
of settled land may dispose of the settled land withouli 
the concui’rence of the general personal representatives, 
who may likewise dispose of the other property and 
assets without the concurrence of the special pei'sonal 
representatives (^■). 

The Administration of Estates Act, 1925, contains 
some useful provisions for the protection of purchasers 
for money or money s worth from the personal represen¬ 
tatives. As regards personalty, including leaseholds, the 
rule has always been that a person dealing for value with 
an executor or administrator is not concerned to inquire 
whether the disposition is a proper one even if a long 
time has elapsed since the death (Z), and, when the Land 
Transfer Act, 1897, vested the realty in the executor 
or administrator, this rule became applicable to realty 
also. But, before the Administration of Estates Act, 1925, 
a purchaser w^ho Icnew that there was no valid reason for 
the executor selhng did not obtain a good title (m). In 
this respect s. 36 (8) of the Act alters the law by providing 
that a conveyance of a legal estate in land (n) by a personal 
representative shall not be invalidated by reason only that 
the purchaser may have notice that all the debts, liabilities, 
funeral and testamentary or administration expenses, 
duties and legacies have been discharged or provided for. 
Eurther, before the Act of 1925, a purchaser did not 


(h) If the deceased died before 1926, one executor, and apparently 
one administrator, could, and can still, deal with leaseholds without the 
concurrence of the other or others. 

(*) Conveyance is widely defined by s. 55 (1) (Lii) so as to include, 
inter alia, a mortgage, a lease and an assent. 

()) Administration of Estates Act, 1925, ss. 2 (2), 8. 

{k) Ibid. s. 24. 

(/) He Venn and Furze's Contract, 1894, 2 Ch. 101. 

(m) Re VerrelVs Contract, 1903, 1 Ch. 65. 

(n) See s. 55 (I) (vii) of the Act. 



ADMINISTRATION OF ASSETS. 


243 


get a good title if he bought after the executor had 
assented to a devise or bequest of I lie property, for on the 
giving of the assent the legal estate passed out of the 
executor (o). By s. 36 (6) of the Act of 1925, however, 
a statement in writing by a personal representative that 
he has not given an assent in respect of a legal estate will 
protect a purchaser of a legal estate unless there has been 
a previous disposition made in favour of another purchaser 
deriving title mediately or immediately under the per¬ 
sonal representative, or unless notice of a previous assent 
or conveyance affecting that estate has been placed on or 
annexed to the probate or administration (p). These pro¬ 
visions apply only to conveyances made after 1925, but 
it is immaterial when the deceased died. 

A purchaser of property from an administrator or 
executor, whether the property is realty or personalty, 
is not affected by the subsequent revocation of the 
grant of administration or probate, even though the 
gi'ant is revoked by reason of the discovery of a will, or 
later will, as the case may be, appointing executors, or 
different executors, in whom, therefore, the property vested 
at the death of the deceased. It is immaterial when the 

deceased died or when the conveyance was made (q). 

% 

Executors have no authority, merely virtute officii, 
to caiTy on the business of their testator and to use his 
estate therein except for tho purpose of winding it 
up (r). The testator, however, may empower them to do 
60 , either expressly or impliedly, as by authorising them 
to postpone the sale of any part of his estate, in which 
case they can carry on the business for a reasonable time 
with a view to selling it as a going concern (s). Where 
the testator gives hie executoi*s power to carry on Ins 
business, they are only entitled to employ in it such part 

(o) Attenborough v. Solomon, 1913, A. 0. 76; Wise v. Whitburn. 

1924, 1 Cli. 460. , , , 

(p) See also post, p. 270. And see Re Speyicer and JIaustr $ Lontrac , 

1928, Ch. 598. . ,, 

(< 7 ) Administration of Estates Act, 1925, s. 37, incorporating le 
law laid down by Ileivson v. Shelleg. 1914. 2 Ch. 13. And see e 
Bridgett and Hayes’ Contract. 1928. Ch. 163. 

(r) Kirkman v. Booth (IS'lS), 11 Bcav. 273. 

(«) Re Chancellor, Chancellor v. Brown (1884), 26 Ch. D. 42; lie 
Smith, Arnold v. Smith 1896, 1 Ch. 171. 

16 ( 2 ) 
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of the estate as he has expressly made available for the 
purposes of the business, and, if he has not expressly 
stated what part they may use, they can, apparently, only 
continue to use the property which was in the business 
at the date of his death (/). Executors disregarding 
these rules are liable to make good any loss incurred 
thereby. 

If the business is, in fact, carried on, whether under a 
power in the will to do so, or without any such power, 
the executors are personally liable for any debts or 
liabilities incurred in the course of the business, and the 
creditors may sue the executors and get personal judg¬ 
ment against them. There is this important difference, 
however, in the two cases, that, if’the executors have no 
authority to continue the business, the sole right of the 
creditors is against them personally (u), whereas, if the 
will gives them such authority, the executors have a 
right to be indemnified out of the assets which they are 
authorised to employ in the business, and, therefore, the 
creditors, by subrogation to the executors, have a right 
themselves to go against such assets, the right extending 
not only to debts, but also to the liability for a tort com¬ 
mitted by the executors in the due carrying on of the 
business, e.gr., by letting down the surface in working a 
mine (x). But, inasmuch as an executor’s right of in¬ 
demnity is limited to the assets which he is authorised to 
employ in the business, the creditors’ right by subrogation 
extends only to those assets (y), and, if the executor is 
himself in default to those assets, the creditors, being 
only entitled to enforce bis right of indemnity, have no 
claim against the estate (z), though, where there were 
three executors, and one only of them was in default, the 
creditors were held entitled to proceed against the estate 
by reason of the right of indemnity possessed by the two 
other executors («). 


(0 McNeillie v. Acton (1853), 4 De G. M. & G. 744. 

(m) Owen V. Belamere (1872), L. R. 15 Eq. 134; StricJeland v. 
Symons (1884), 26 Ch. D. 245. 

(x) Hayhould v. Turner, 1900, 1 Ch. 199. 

(y) Ex parte Garland (1804), 10 Ves. 110. 

(«) Re Johnson, Shearman v. Robinson (1880), 15 C3i. D. 548. 

(o) Re Frith, Newton v. Rolfe, 1902, 1 Ch. 342. 
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ol 


A question sometimes anses ^vheve executors carry on P-iUon . 

their testator’s business, as to the pnoiity of the cie ^ c reditors and 
of the testator and the creditors of the business. It Im. 
been decided that, if the testator s creditors have assent^ 
to the carrying on of the business, the executore are 

entitled to be indemnified out of the 
to the testator’s creditors, and that this right of ^d^mnitj 
is not limited to the portion of the estate which “ 
into existence or changed its form after the ^^'o 
death {by, from which it foUows that, by ^obrogation he 

business creditors are, in such a case, entitled ^ PnMi } 
over the testator’s creditor. If,, however, he la er have 
not assented to the business being earned on, ore 

entitled to be paid fii-st out of the asseU 
the death, in spite of the testator having empo” ‘us 
executors to carry on his business, since the es . 

by any direction in his ivill, depnve 1»= 

ri-ht to be paid (c). The testator’s creditors will not be 

postponed merely because they know that t e 

is being carried on by the executors and o 

to stop it {d). 

A receiver and manager appointed by the receiver and 

in the winding-up of an estate or company or partneis p ,ager is 

or in a dehenture holder’s action, inasmuch lltnit;.'* 

the same personal liability os an execu o 

the busine'ss, is also entitled to be indemnified ou^t ot^o 

estate (e), but out of the esUte only and no y P 
to the action personally (/), and to the f ^f ^ 

has been acting on behalf of the estate (?)• , jg 

hand, a receiver and manager appointe . ,g per- 
not entitled to any indemnity, because h ^ 
sonal liability, but is inerely ‘‘Sent f P 
Whenever a receiver and manager is ent‘tl<» 
nified, his creditors have, by subrogation the g^^ 

to be paid out of the estate, as have the crodito 

executor who carries on a business. 

(6) Dowse V. Gorton, 1«91, A. C. 190. Zendon 

(c) Jte 0:r/.y. Hornby v. OHey,^ 1 X. 101. 

an'l County Banking Co. v. East (1014), 

(rf) Re Oxley, eu^pra. ^trann v. Bull, 1895, 2 Ch. 1- 

(e) Burt V. Bull, 1«05. 1 Q. 

(/) Boehm V. Ooodall, lOH. 1 1 Ch. 648. 

(g) Re Dunn. Brinklow v. Singleton, 1904, 

(A) Owen v. Cronk, 1S95, 1 Q. ^ ♦ 
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THE PRINCIPLES OF EQUITY. 


Order of pay- 
meut of debts 
when the 
estate is 
insolvent. 


(b) The payment of debts. 

In paying the debts it is important for the executor to 
observe the prescribed order; for if he pays a debt of 
lower degree knowing that a debt of higher degree is unpaid, 
the payment will amount to an admission of assets, and he 
will be personally liable to pay the higher debt. 


before 1926 ^®®“ considerable complication in tho past 

as to the order in -vvluch the debts must be paid A 
certain order of priority was established in the Court of 
Chancery, and this order had to be observed by the 
executor when administering the estate out of Court. 
But matters were complicated by statute. One effect of 
s 10 of the Judicature Act, 1875, as interpreted by the 
Court of Appeal in Re Whitaker, Whitaker v. Palmer (i), 
was to introduce the bankruptcy order, which differed 
considerably from the Chancery order, into a Chancery 
administration of an insolvent estate. The order of 
priority "as, therefore, different according as the estate 
was administered m or out of Court, and there were even 
(ii) On deaths pi® differences according as it was administered in 
after 1925. f 1 bankruptcy. Now, however, by s. 34 

of the Administration of Estates Act, 1925, a uniform 
set of rules is laid down for the administration of an 

®®^‘® “ aU cases in which the deceased died 
^ter 1925 (k), whether the estate is administered out of 
Coi^, or m the County Court, or in the Chancery Division, 
or m Banfauptcy. The rules wiU be found in Part I. of 
the 1st Schedule, which provides:_ 

1. The funeral, testamentary and administration 
expenses have priority. 


aforesaid, the same rules shall prevail 
and be observed as to the respective rights of secured and 
unsecured creditors, and as to debts and liabilities prov¬ 
able, and as to the valuation of annuities and future and 

respectively, and as to the priorities 
of debts and liabilities as may be in force for the time 


(0 1901, 1 Ch. 9. 

(*) Sm 8. 54. The old law still applies where the deceased died 
before 1926. For this reference should be made to pp. 217 et teq. 
of the 18th edition of this work. 
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being under the law of bankruptcy with respect to tl.e 
assets of persons adjudged bankrupt. 

The Schedule practically reproduces s. 10 of t''® 

cature Act, 1875, except that it 

out of Court as well as in Court, and that 

states that the bankruptcy f®'',.P p'" ,' .r is;-, 

foUowed. It was held that s. 10 o the Ac o 8 o 

applied where the estate, although sulhcient ^ ' 

pay the debts, is not suflicie.it also P"-'’ 'I'® 

administration {1), and this is presumably so aU u 

the new section. In fact, all the decisions on • J« ®Pf ^ 
still to hold good, and to extend also, m ho ca e o 
deaths occurring after 1925, to administratioti out 

Court. 

The general rule in bankruptcy is that “JJ- 
must be paid pari passu, but there are certain 
are prefL-red and others which are deftna^d ^ As 
result, the order for payment will bo as follows. 

(1) Funeral, testamentary and administi at ion expenses. 

(2) Debts preferred by special statutes, 

to a friendly society from its officer («), or to a savin. 

bank from the estate of its officer (o). 

(3) Debts preferred by the Bankruptcy Act itse , 

(a) All parochial or other local rates (p) “ ^ 

deceased at the date of 1 "^ do^^tli and having 

become due and payable wi im , taxes 

next before that time, and a>l 

land tax. P-P®’;^/^ 

him up to the 5th April nex year’s 

and not exceeding in the whole one yea 

assessment {q). , i or 

(b) All wages or salary or .^'erid to the 

servant in respect ot ser\ ices ^ 

(0 Ite Leng. Tarn v. \5l.‘ 

(in) Bankruptcy Act, 1914, ss 33 130. 

(n) Friendly Societies Act, ^ 3a. - x 

\o) Trustee Savings Banks Act, 1927. 1 Ch. 4oo.) 

(p) Including a land drainage Crown can take whichever 

iq) If two or more years’ tax ^ 172). 

year it chooses (i?e Cockell (No. -)t • -> 
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deceased during four months before his death, 
not exceeding £50. 

(c) All wages of any labourer or workman, not 

exceeding £25, in respect of services rendered 

to the deceased during two months before his 
death. 

(d) The amount (?) due in respect of any compensation 

under the Workmen’s Compensation Act, 1925, 
the liability wherefor accrued before the date of 

• a1 *T*1 *j ^ was insured 

agamst Iiabihty imder the Act. 

If the deceased was insured, his right under 

the insurance vests in the workman, and there 

IS no right of proof against the employer's 

estate unless the insurance does not cover the 

whole of the employer’s liability, in which case 

he may claim as an ordinary creditor for the 
balance (r). 

(e) Contributions payable by the deceased under the 
National Health Insurance Act, 1936, or the 
Unemp oyment Insurance Act, 1935, in respect 
o employed contributors or employed persons 
during the twelve months before his'death. 

These five debts lank equally between themselves, and, 
if a landlord has distrained on any goods or effects of the 
deceased within three months before his death, these 
preferred debts are a first charge on the goods or effects so 
distramed on, or the proceeds of sale thereof, the landlord, 
owever, a\ing in respect of any money paid under any 
such charge the same rights of priority as the person to 
whom such payment is made (s). 


peittTon AX'i92”;‘s.^0 “ 

191*7 ^ Benishaw Iron Co., 

Mines) aX 1934. ^ ^ Workmen's Compensation (Coal 

explained by Bankruptcy 

177/21* TTn National Health Insurance Act, 1936, 

s. 177 unemployment Insurance Act, 1935, s. 20. 
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(4) All other debts pari passu, except 

(5) Debts deferred by particular statutes, viz.: — 

(a) Money or other estate of a wife lent or entrusted 
by her to her husband for the puqiose oi any 
trade or business carried on by him or other¬ 
wise (0. but the words "or otherwise are 
ejusdem gmeris with trade or business, and 
a loan for pei-sonal purposes is not post¬ 
poned (m); 

(bl Money or other estate lent or entrusted by a 
husband to his -ivife for the purposes of hei 

trade or business {x). 

(o) Money lent to the deceased on a contiuct that the 
lender shall receive a rate of interest yaryin^ 
with the profits of the deceased's business oi 
a share of the profits of the business (?/), 

(d) Money due to the seller of the goodwill of a 
business in respect of a share of the p 
which the deceased when buying the busines. 

contracted to pay(^); 

All these four claims are postponed until all other debts 
for valuable consideration have been satisnea. 

As regards secured credito^ the old rule Cha^^^ry 

was that a secured creditor might, , pstate"'for 

under his security, prove receive 

more than the full amount of his 

he must elect between (1) resting on gpcuritv anti 

waiting to be redeemed; (2) realising ® 

proving for the deficiency, if any; (d) va u n g^rren- 

Ld priing for the deficiency if any; ,, 

dering his security and proving for 

his debt (a). ___ _ _ — — 

^0 Bankruptc7AXl9Urr’36’^«pl‘“^‘"S ® 

Women’s Property Act, 1882. o O B 330. And see post 

(«) Re Clark, Ex parte Schultze, 1898, i H- 

P‘400. -- ,,v 

(a?) Bankruptcy Act, 1914, s. 36 

(y) Partnership Act, 1890, 8. 3. 

(«) Mason v. Poyy Ph* D 370; Bankruptcy Act, 

(a) JVilliams v. Hopkins (1881), 18 Ch. D. d/u, 

1914, fl. 32, and Sched. II. rr. 10—18. 


Ah to 

secured 

creditors. 
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As to debts 
and liabilities 
provable, and 
valuation of 
annuities, kc. 


With regard to debts and liabilities provable, the (General 
rule is that all debts and liabilities, present or future, 
certain or contingent, are provable, unless in the opinion 
of the Court the value of the debt or liability is incapable 
of being fairly estimated (c). Thus the deceased’s liability 
under a covenant to pay an annuity can be proved for (d), 
although it may be payable only during life or widow¬ 
hood (e), or e\ en onlj dum cctskt and so can 

his contingent Lability in respect of possible future calls 
on shares m a company held bv him {g ); and the value 
of such habdities must be estimated by the personal repre¬ 
sentative subject to an appeal to the Court, w'hich may 
assess the value itself without a jury, or may declare the 
value to be incapable of being fairly estimated (li). 


cU^rai^Lt , Law Reform (Miscellaneous Provisions) Act, 

the estate. claim could be made against the estate in respect of 

unliquidated damages arising otherwise than by reason of a 
contract, promise or breach of trust (/i), but by sect. 1 of 
that Act any liability in respect of a cause of action which 
survives against the estate by virtue of that section is to be 
eeme to be a debt provable in the administration, 
notwithstanding that it is a demand in the nature of 
unliquidated damages arising otherwise than by a contract, 
promise or breach of trust. Under this section all causes 
of action survive against the estate except for defamation 
or seduction, or for inducing one spouse to leave or remain 
apart from the other, or claims under s. 189 of the Judicature 
Act, 192o, for damages on the ground of adultery. But 
a claim for a tort which survives against the estate can only 
be maintained if (a) proceedings in respect of it were 
pendmg against the deceased at the time of his death, or 
(b) the cause of action arose not earber than six months 


\pp v. Fothergill (1883), 13 

\ Bridges (1881), 17 Ch. D. U2; Be Hargreaves 
(1890), 44 Ch. D. 236; Re Pink, 1927, 1 Ch. 237. 

(«) Re Blakemore. Ex parte Blakemore (1877), 5 Ch. D. 372. 

(/) Re Batey, Ex parte Neal (1880). 14 Ch. D. 579. 

(y) Re McMahon, Fuller v. McMahon, 1900, 1 Ch. 173. 

(A) Bankruptcy Act, 1914. a. 30. 
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before bis death and proceedings in respt'ct thereof are 
taken not later than six months alter his personal repre¬ 
sentative took out representation. 

As to interest on debts ^vhere the estate is insolvent the a, 
bankruptcy rules apply, so that, if the debt carries in res 
at a rate exceeding 5 per cent., the creditor will only be 
entitled to receive the excess over 5 per cent « 

debts proved in the estate have been paid in lull (i), ' 
interest after the date of the order for adiiiiuistration 
will onlv be allowed if there is a surplus alter payment 
of all tiie debts, and the rate will be 4 per cent in a 
cases, whether the debt carries interest or not (A,). , 

however, the estate is solvent, interest will b(“ allo\\<'i ^ 
all the debts of the deceased from the date ot the jiu ""'on 
or order for admini-stratioii down to the date of l>‘h>j' 
at the rate of 4 per cent., or, if they carry interes . a 
rate they respectively carry (/). But on debts i u u d 
by the executors in carrying on the testa or ^ 
under a power to do so contained in the \\i , lu 
paid only from the date of the Master s certihcate ceitii> in„ 

the debts (/«)• 

The bankruptcy rule that, where there 
credits, mutual debts or other mutual deabng 
the debtor and any creditor proving, the sum < 
one party is to be set off against any sum ^ue /^m^f Jo 

other party, and only the balance of t ® ncc 

claimed or paid on either side respec i^ve ), ,p|,gggg(j 

the administration of the insolvent estate of 

person (n). 

On the other hand, the rules of f^onkruptoy uhich go 
merely to swell the assets to be adn.inistere<Jbyy^kin„ 
property vested in another peison a _^ »_ 

(() Bankruptcy Act, s, tiC (1); lanf \ C'li. 299. and not 

following lie Whitaker, Whitaker v. Fulmer, 1904, 

following lie ^ "o.f/ 81 - lie Summers (1879), 13 Ch. D. 

(fc) Bankruptcy Act, 1914, D. 567. 

136; lie 7'aWott, Ktng v. Chick (1888), 39 on. 

(l) R. S. C., Ord. LV. rr. 62. 63. 

(m) lie Bracey, 1936, Ch. 990. steel Co. v. A'ayior 

(n) Bankruptcy Act, 1914, s* 31j 67 L. J- 

9 App. Ca. 434; JVatkins v. Lvidsay (1898), 
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(a) The rules 
which swell 
the assets. 


{b) Limitation 
of landlord’s 
right of dis¬ 
tress. 


(o) The rule 
in Ex parte 
Jame^. 


part of the estate to be administered do not apply to the 
administration of a deceased person’s estate. The only 
property to be administered is the property which was 
the deceased’s at his death. Thus, the rules as to 
reputed o\vnership (o), as to the avoidance of voluntary 
settlements (p), as to the avoidance of executions and 
attachments not completed before the date of the receiv¬ 
ing order (5), and as to the avoidance of a fraudulent 
preference (r), do not apply. 

In bankruptcy a landlord who distrains after the com¬ 
mencement of the bankruptcy is not allowed to keep more 
than six months’ rent accru^ due before the date of the 
adjudication { 5 ), but, where the tenant is dead, this rule 
only applies if his estate is being administered in bank¬ 
ruptcy (t)y so that, except in a bankruptcy administration, 
the landlord is entitled to levy a distress and to recover in 
this way any rent which accrued due within the preceding 
six years (w), or, if the holding is an agricultural one, 
within the preceding year (x). But if he distrains after 
the tenant’s death, or within the three months next before 
the death, he will have to pay out the debts preferred by 
s. 33 of the Bankruptcy Act, 1914 (y). 

An executor or administrator is not, like a trustee in 
bankruptcy, an officer of the Court. The rule in Ex parte 
James (z), therefore, does not apply to him, and he will 
not be ordered by the Court to discharge an irrecoverable 
claim against the estate, because an honest man would do 
so. Whore, for instance, a soKcitor died insolvent after 

(o) Bankruptcy Act, 1914. 8 . 38; Gorringe v. Irwell India-rubber 
Works (1886), 34 Ch. D. 128. 

(p) Bankruptcy Act, 1914, s. 42; Re Gould (1887), 19 Q. B. D. 92. 
( 7 ) Bankruptcy Act, 1914, s. 40; Pratt v. Inman (1889), 43 Ch. D. 

175; Re Naitoruil United Investment Corporation, 1901, 1 Ch. 950; 
Hasluck V. Clark, 1899, 1 Q. B. 699; explained in Johnson v. 
Pickering, 1908, 1 K. B. 1. 

(r) Bankruptcy Act. 1914, s. 44; Re Gould (1887), 19 Q. B. D. 
92; Re Maggi (1882), 20 Ch. D. 545, at p. 650. 

(s) Bankruptcy Act, 1914, s. 35. 

(0 Bankruptcy Act, 1914, s. 130 (5); Re Fryman, Fryman t. Fryman 
(1888), 38 Ch. L. 468; Re Wells, 1929, 2 Ch. 269. 

(«) Real Property Limitation Act, 1833, 8 . 42. 

(ar) Agricultural Holdings Act. 1923, 8 . 34. 

(y) Ante, p. 247; Re Heywood, 1897, 2 Ch. 593. 

(z) (1874), L. R. 9 Ch. App. 609, post, p. 454. 
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receiving from a client money for payment of counsel's 
fees, the Court refused to order his executor to pay the 

fees (y). 

Executor's right of preference. 

As among creditors in equal degree, an executor hsi£ 
a right to prefer one to another. lie may pay one in j.r.a'creiuie. 
full although the payment leaves nothing for the others. 

Thus, he may pay one simple contract creditor 1)® 
another simple contract creditor, one specialty creditoi 
before another specialty creditor, and, since the Adminis¬ 
tration of Estates Act, 1869, a simple contract creditor 
before a specialty creditor, for the two were place on 
an equal footing by that Act ( 2 ). This right can e 
exercised also by an administrator, unless he obtains 
administration as a creditor, in which case the toims o 
his administration bond prevent him from 

creditor to another (a). Where the deceased, die e oie to all 

1926, the right could only be exercised out of legal assets, 

nor did it extend to realty in spite of the Land Imis ei 

Act, 1897 (6); but in the ewe of deaths after 19^. ,, 

right extends to all assets of the deceased (c). g ccaae.s. 

comes to an end the moment an order is made for a nn^ 

tration by the Court, or a receiver is appointed. But tiie 

mere institution of proceedings for admimstration ni 

Chancery (d) does not prevent the personal representative 

from preferring one creditor to another (e), nor 

order for an account under Order XV. r. 1 o e u 

the Supreme Court (/), nor will the Court aPP°'“* “ f 

simply to stop the exercise of the right (y). An 

(y) Jie Sondi/vrd (No. 2), 1935, Ch. 681. Tho Act of 

(z) Re Sameon, Robbins v. Alexander, .rV«tateB Act, 1920 

18G9 is repealed and replaced by Admimstration of 

8s. 32, 34. 

(o) See posl, p. 257. ^ oi, 

(t) Re Williams, Solder v. Williams, 1904, I Oh. 

retainer, but applicable also to preference. 

(o) Administration of Estates Act, 1925, 3. 34 ( )• 

(i) As to administration in bankruptcy, sco Bankruptcy Act, 

8. 130 (8). 

(e) Re Radcliffe (1878), 7 Ch. D. 733. 

(/) Re Barrett, Whitaker v. Barrett (1889), 43 Ch. . • 

(g) Re Wells, Molony v. Brooke (1890), 45 Ch. D. o , P- 
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of a common law writ for his debt by one creditor will not 
prevent the executor from paying another creditor in equal 
degree at any time before judgment (A), or if the deceased 
died after 1925, apparently even after judgment, for 
a judgment creditor is not now entitled to priority of 
payment (i). 

How the The right of preference mav be exercised not only by 

rifroie“d.^ payment in cash or by the personal representative giving 

the creditor a legal charge on some asset, but also by the 
personal representative making an equitable assignment to 
the creditor of future assets (j). 


Execxdor's right of retainer. 

Retainer by Very similar to the executor’s right to prefer one 

creditor to another is his right of retainer, i.e.^ his right 
to pay his own debt in full in preference to other creditors 
in equal degree with himself. Just as he may, among 
creditors in equal degree, prefer one to another, so he 
may prefer himself to another creditor in equal degree (A). 
The right has also been based on his inability to sue 
himself. If he had no right to retain, any other creditor 
would formerly have been able, by obtaining judgment 
for his debt, to gain priority over the executor (1). 


Out of Whatever the origin of the right of retainer, it is not 

w at assets, favoured by the Courts. Where the deceased died before 

1926, the right extended only to legal assets, and not to 
equitable (m), and no retainer was allowed out of realty 
or the proceeds of sale of realty (n). But when the 
deceased dies after 1925, the right is expressly made 
exercisable in respect of all assets of the deceased by 
s. 34 (2) of the Administration of Estates Act, 1925. 


{h) Vibart V. Coles (1890), 24 Q. B. D. 364. 

(t) Ad^raimstration of Estates Act. 1925, s. 34 (1); 1st Sched., Part I., 
ante, p. 24^ And see Att. Gen. v. Jackson, 1932, A. C. 365. 

{j) Re Wtlluims, Richards v. Williams, 1930, 2 Ch. 378. 

(k) Talbot V. Frere (1878). 9 Ch. D. 568, at p. 570. 

(l) Re Complon, Norton v. Compton (1885), 30 Ch. D. 15, at p. 19. 

(m) Re Poole, Thompson v. Bennett (1877), 6 Ch. D. 739; Re Baker, 
Nichols V. Baker (1890), 44 Ch. D. 262, at p. 270. 

(n) Re Williams, Holder v. Williams, 1904, 1 Ch. 52. 
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The right of retainer can only be exercised against 
creditors in equal degree with the executor (o). If, 1°^ equal degree, 
instance, a debt is due to the Crown for income tax, the 
executor must pay the Crown to the extent to which it has preferred 

a preferential right (/)! before he pays his own unpreferred ^ 

debt, for a preferred debt is of higher degree than an 
unpreferred debt {q). For the same reason, where t le 
deceased died before 1926, the executor could not retain 
as against a creditor, who had obtained judgment for lus 
debt against the deceased, for the judgment placed the 
creditor in a higher degree. On deaths after 1925, ho\\e\ ei, 
the priority of judgment debts has been abolished (i), ^^o tlia 
the executor could retain in such a case, ^^hele t u. 
executor is himself sued by a creditor, he should set up us 
right of retainer, or plead plene a(hiiinistravi {i.e., tliat ic 
has fully administered the estate), giving the retainer in 
e\Tdence in support of the plea; the creditors juegmeu 
will then be limited to assets quando acciderint ^ 

any assets which may fall in afterwards); if the cri i or 
obtained an ordinary judgment, the executor could not 
retain against him, for the judgment would be cone 
evidence that the executor had assets to satisfy it (^)- 
right of retainer prevails over the costs of a ere i oi s 

action for administration (ss). 

It was held in Wilson v. Coxwell (/) that, although the 

Administration of Estates Act, 1869 , simple 

contract creditors on a level with specialty ere i . 

executor could not retain his simple contrac e 

prejudice of a specialty creditor, but that 

effect, overruled by the Court of Appea s 

Re Samson, Robbins v. Alexander (u); ^ affainst a 

can now detain a simple contract debt as against a 

specialty (x). _ _ __ — — — — 

(o) Re llubhack, Internaiioiuil Marine Hydropathic Co. 

1885), 29 Ch. D. 934. 

{p) See ante, p. 247. 

(g) Alt. Qen. y. Jackson, 1932, A. C. Sbu. ^ 

(r) See ante, p. 249; and Alt. Cen. 1932, A. C. 

(«) Re Marvin. Crawler v. P'lT'oOS 

(as) Tilley y. Wester 55 T. • • ‘calver v. LaxUm 

(() (1883)" 23 Ch. D. 764; , Vgo, o-3™ 

1885), 31 Ch. D. 440. and Re Jennea (1909), “ S '- 2 Ch. 39.5. 

(w) 1906, 2 Ch. 584; ante, p. 253. (^) 
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THE PRINCIPLES OF EQUITY. 

A ^^’idow who is acting as executrix or administratrix of 
her husband’s estate cannot retain a debt arising out of a 
loan made to him for the purposes of his business, if his 
estate is insufficient to pay his ordinary debts, for she is a 
deferred creditor, and all debts of superior degree must be 
paid before the personal representative may pay his own 
debt (z). 

An executor, who has retained his own debt at a time 
when he had no notice of a debt of higher degree, will not 
be compelled to refund on the latter debt coming to light, 
unless he paid himself with undue haste (a), for he would 
not be personally liable to pay a debt of higher degree 
if he had paid a lower debt without notice of the higher (6). 

An executor cannot retain to the prejudice of his 
oo-executor (c). 


The right of retainer extends to equitable as well as to 
legal debts (a), to debts owed to an executor jointly with 
another person, e.g., a debt due to a firm of which he is a 
member (e), to statute-barred debts (/■), but not to debts 
which were never enforceable owing to the absence of the 
^itten evidence required by the Statute of Frauds (g), nor 
if the deceased died after 1925, to debts owed to an executor 
as trustee for others, for s. 34 (2) of the Administration of 
Estates Act, 1925, enacts that the right of retainer shall 
only apply to debts owing to the personal representative in 
his own right, whether solely or jointly with another 
person (A), It was held formerly that an executor could 


( 2 ) ReS.P., Ex parte Official Receiver^ 1936, Ch. 735, applying Att.~ 

1932, A, C. 365, and not following Re Ambler, 1905, 

(а) Re Fludyer, Wingfield v. Erskine, 1898. 2 Ch. 562. 

(б) Harman v. Harman (1685), 2 Show. 492 

(c) Chapman y. Turner (1738), 11 Vin. Abr. 72. 

{d) Re Morrxs, Morris y. Morris (1874), L. R. 10 Ch. App. 68. 

(c) Crotvder y. SUwart (1880), 16 Ch. D. 368. And see s. 34 (2) of 
Administration of Estates Act, 1925. 

(/) StahUchmidi y. Lett (1853). 1 Sm. & G. 415. 
ig) Re Rownson, Field y. White (1885), 29 Ch. D. 358. 

(h) This reyerses the law of Sander y. Heathfield (1874), L. R. 19 Eq. 
21, and Re Hubback, International Marine Hudrovaihic Co. v. Haxoes 
(1885), 29 Ch. D, 934. ^ ^ 
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retain a debt owed to a trustee tor him (d). provided his 
beneficial interest in the debt was absolute and not 
merely partial (e); but, if the deceased died after 1925, it 
is doubtful whether he can do so. Thert' seems to be 
nothing, however, to prevent him from exercising his right 
of preference as regards a debt owed to a trustee lor him, 
whether alone or with others. If he is an umlischarged 
l)ankrupt he cannot retain, even apart from the Act ol 
1925, for the debt is due to the trustee in bankruptcy 
for the benefit of the creditors, and the trustee could 
maintain an action for it (/). No retainer is allowed in 
respect of a contingent liabihty, so that an executor 
to whom the testator has covenanted to pay an annuity 
cannot retain in respect of future payments {g), nor can 
he retain if he is a surety for the testator's debt, and has 
not yet paid the debt (A); and a claim tor unliquidated 
damages gives no right of retainer (i), unless the damages 
can be measured with certainty (/•)• 


Though usually spoken of as the executor's right of 
retainer, the right can be exercised also by an adminis- 
trator, unless he is prevented by his bond from retaining, rauiut^r. 
An administrator who obtains his grant of administiation 
otherwise than as a creditor can always retain, but it is 
the practice now, when a grant is made to a creditor as 
such, to insert in the bond an undertaking on his part 
to pay the debts rateably, not preferring himself or the 
debt of any other creditor, and tliis will prevent him irom 
retaining or preferring. If a sole or last surviving executor 
who has proved the will of his debtor dies without 
retaining, his executor on proving his will can exeroise 
the right, for he represents the original testator, but the 
executor’s administrator, or an administrators executor, 
could not do so, for he is not the representative of the 


(d) Franks v. Cooper (1799), 4 Ves. 763; Loomss v. 3totherd (m'S), 

I 8. & S. 468. „ . 

(e) Re Hayward, Tweedie v. Hayward, 1901, 1 ^ ^ 

land. Duchess of, Michell v. Countess Bubna, 1914, 2 CIj. 7^0. 


(/) Wilson V. Wilson, 1911, 1 K. B. 327. 

(« 7 ) Re Beemart, 1896, 1 Oh. 48. 

(A) Re Beavan, 1913, 2 Oh. 595. 

(<> Re Compton, Norton v. Compton (1885), 30 Oi 

(A*) Loans v. Casey (1774), 2 W. Bl. 965. 


S. 


D. 15. 


17 
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original deceased (1), An executor de son iort has never 
been allowed to retain his debt(m). Whether he can do 
so now in effect by virtue of s. 28 of the Administration 
of Estates Act, 1925, is doubtful. 


flow the right The right of retainer is not lost by an order for 
of retainer administration in Chancery (w), even if the assets are 
TOBy be oet. Coui’t to the Credit of the action (o). But the 

appointment of a receiver in a Chancery administration 
action, or an order for administration in bankruptcy, will 
prevent retainer out of any assets which have not yet 
been got in by the executor, for after the appointment or 
the order the assets will be got in by the receiver or 
Official Receiver, as the case may be, and will not pass 
through the executor’s hands, and without possession there 
can be no retainer (p). But a receiver will not be 
appointed simply for the purpose of preventing 
retainer (^); and the appointment of a receiver or an 
order for administration in bankruptcy does not prevent 
the executor from retaining out of any assets in his 
possession, and, if he pays over the assets to the receiver 
or Official Receiver in ignorance of his right, he can 
claim to be paid his debt in full out of the assets paid 
over (r). 


Retainer may If the assets are of less value than the debt they may 
hexnj^pectf. be retained in specie; it is not necessary to realise 

them (s). 

Payni^nt of siatute-harred debts. 

Personal re- There IS nothing to prevent a personal representative 
prcsentative’s from paying a statute-barred debt, so long as the 

Itftute^baSed estate is being administered out of Court, provided that 
debte. the statute has only barred the remedv for the recovery 


(l) See Re Compton, Norton v. Compton (18S5), 30 Ch. D. 15. 

(m) Curtis v. Vernon (1790), 3 T. R. 587. 

(«) Campbell v. Campbell (1880), 16 Ch. D. 198. 

(o) Richmond v. White (1879), 12 Oh. D. 361. 

(p) Re Harrison, Latimer v. Harrison (1886), 32 Ch. D. 395; R« 
Rhoades, 1899, 2 Q. B. 347; Pulman v. Headoios, 1901, 1 Ch. 233. 

(q) Re WeUa, MoUmy v. Brooke (1890), 45 Ch. B. 569; Rt Baker, 
Nichols V. Baker (1890), 44 Ch. D. 262. 

(r) Re Harrison, Latimer v. Harrison (1886), 32 Ch. D. 395; R» 
Rhoades, 1899, 2 Q. B. 347. 

(«) Re Gilbert, 1898, 1 Q. B. 282. 
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of the debt, and has not extinguished the debt itself (x), 
and he may do so even though the estate is in¬ 
sufficient for the payment of the other debts (y). But 
he may not pay a debt for whioh no action could ever 
have been maintained, as, for instance, money duo under 
an unwritten contract made in consideration of mar¬ 
riage ( 2 :); nor may he pay a statute-barred debt after 
tbe Court has declared that it is statute-baiTed (a). After 
an order or judgment for administration, the executor may 
no longer voluntarily pay a statute-barred debt, the other 
creditors or any one interested in the estate being on til 
to object to its payment, unless tbe debt in question is 
the debt of the plaintiff in the administration action (5); 
and even though no order for administmtion has been 
pronounced, any one interested in the estate may object 
to the payment if an originating" summons for the Court s 
directions has been issued under Order LV. r. 3 (c). The 
Court may, however, allow the executor to pay a e^tute 
barred debt if no person interested in the estate objecle. 


Creditor's riefht to follow assets and against personal 

representative. 

If the personal representative distributes the 
among the beneficiaries without discharging all the debts 
and liabilities, any person who has a claim against t e 
estate is entitled to “follow the assets,” that is, he may 
sue any beneficiary, and claim payment from him ® 
extent of the assets received by him {d), and yj i ' 
of the Administration of Estates Act, 1925, if the 
ficiary has disposed of the property he is personally ^ 
for the value of the interest so disposed of by him. 1 
powers are given to the Court by s. 38 of the Act or 


(x) Sanders v. Sanders (1S81), 19 Ch. 1833 

(Bimple contract debtf*), and the ^*^9 p jijjnita- 

(specialty debts), only the debt 

tion Acte, 1833 and 1874 (debta charged on land), extinguisi 

altogether. . - 

(y) Lewis V. liumney (18C7), L- R- 4 ^ ocq 

(z) Re Rownson. Field v. White ( 1885 ). 29 Ch. D. 358. 

(a) Midgley v. Midglcy, i. (i lo 21: Moodie v. 

(5) Briggs v. Wilson (1854), 5 De G. M. t. G. 

Bannister (1859), 4 Drew. 432. , .g 

(c) Re Wenham. JIunt v. 1892, 3 Oh. 5V. 

(d) Hunter v. Young (1879), 4 Exch. Div. 

17 (2) 


Oreditor’h 
right to 
follow ll.'JHCtH, 
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Creditor’s 
right against 
personal re¬ 
presentative 
after distri¬ 
bution of the 
assets. 


Personal re¬ 
presentative’s 
position with 
regard to 
future or 
eoutingent 
liabilities. 


enforcement of this right to follow the assets on the appli¬ 
cation of any creditor. The right of following the assets 
IS a purely equitable right, and the Court will not allow 
it to be exercised if the conduct of tlie creditor would 
render its exercise inequitable (e). Mere delay, however, 
does not deprive a creditor of the right (/). 

An unpaid creditor has also a right to sue the personal 
representative and enforce payment of the debt against 
him to the extent of the assets which he has distributed, 
unless he has administered the estate under the Court’s 
direction, or has taken advantage of a. 27 of the Trustee 
Act, 1925, which allows him to advertise for creditors 
and distribute the estate after paying all debts of which 
he has notice (g). 

The section just referred to only protects the personal 
representative a_gainst claims of which he has no notice. 
It does not enable him tx) distribute the estate without 
providing for future or contingent liabilities of which he 
knows. As regards liability in respect of a lease or a 
rentcharge provision is made by s. 26 of the Trustee Act, 
1925, the effect of which is set out in the chapter on 
Trustees (h). But if there aie any other future or 
contingent liabilities in respect of which no sufficient 
indemnity can be obtained from the beneficiaries, the 
personal representative should retain sufficient assets to 
meet the liabilities, or should distribute the estate only 
under the direction of the Court in an administration 
notion. It is not the practice of the Court nowadays to 
order the retention of any assets to meet such liabilities, 
for such an order is unnecessary to protect the personal 
representative who is fuUy protected by distributing 
under the Court’s direction in an administration action, 
and the contingent claimant has no right to require an 
appropriation of assets to meet his claim (^t). 


(e) Blake v. Gale (1886.), 32 Ch. D. 571. 

(f) Re Eustace, Lee v. McMillan, 1912. 1 Oh. 561. 

(g) See ante, p. 179. 

(A) ArUe, p. 180. 

(») Re King, MeUor v. South Australia, 1907, 1 Ch. 72; Re NiJton, 
1904, 1 Ch. 638; Re Lewie, Jennings v. Hemsley, 1939, 1 Ch. 232. 
For form of order, see Re Sales, 1920, W. N. 54. 
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When a personal representative, alter distributing the 
afisets, is compelled to discharge a debt or liability of the 
estate, he has a right to call upon the beneliciarie& to 
refund the amount of the assets received by them, or 
sufficient to indemnify him, if, at the time of distribution, 
he had no notice of the debt, or in the case of a contingent 
liability, even if he had notice; but he has no such right 
if lie distributed the assets 'vvith knowledge of a liability 
which was not contingent, and the right only extends to the 
recovery of the amount received by the hencficiaric'^, and 
not to interest on it (k). 


Order of ajyplication of assets. 

If the estate of the deceased is more than sufficient to 
pay the debts in full, the important question arises in what 
order must the various properties of the deceased be 
resorted to by the personal representative for such pay¬ 
ment ? The answer differs according as the deceased died 
before or after the Administration of Estates Act, 192o, 
came into force. If he died before 1026, the 
rule, as laid down by case law, was that the personalty na 
to be resorted to before the realty. The general persona 
estate was primarily liable, unless exempted by express 
words or necessary implication (Z). 

But where the death occurs after 1925, the ordei of 
administration is governed by the Administration o 
Estates Act, 1925, which provides (w) that wliere the 
estate of a deceased person is solvent his real and peiso 
estate shall, subject to rules of Court and the 
hereinafter contained as to charges on proper y o 
deceased (w), and to the provisions, if any, con in 
his will, be applicable towards the discharge , . 
funeral, testamentary and administration expens > ^ 

and liabilities payable thereout in the following o 

(1) Property of the deceased undisposed of by will, 


(A:) Jervig v. Wolferstan (1874), L. R- ond 38 of the 

Kershaw (1890), 45 Ch. D. 820. See aUo ss. 30 (a; 

Administration of Estates Act, 1925. Tmti s Jiuchanau 

(l) Ancaster v. Mayer ( 17 ' 88 ). 1 Bro. of‘this work. 

(1864). 28 Ch. D. 446. For details j 

pp. 249—258, and White & Tudor, L. C. Eq.. vol. PR 

(m) Sect. 34 (8); Ut Sched. Fart II. 

(n) Sec "posl, p. 26G. 


compel bone- 
fioiiirics to 
refund. 


OiiU-r of 
liability to 
det'ls of til*- 
different 
propertioH of 
tho dect'ANcd. 

(a) Where 
deceased died 
before 192f>. 


(b) Where 
deceased die** 
after 192r). 
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subject to the retention thereout of a fund 
sufficient to meet any pecuniary legacies. 

(2) Property of the deceased not specifically devised 

or bequeathed but included (either by a specilic 
or general description) in a residuary gift, sub¬ 
ject to the retention out of such property of a 
fund sufficient to meet any pecuniary legacies, 
so far as not provided for as aforesaid. 

(3) Property of the deceased specifically appropriated 

or devised or bequeathed (either by a specific 
or general description) for the payment of debts. 

(4) Property of the deceased charged with, or devised 

or bequeathed (either by a specific or general 
descriptionj subject to a charge for the payment 
of debts. 

(5) The fund, if any, retained to meet pecuniary 

legacies. 

(6) Property specifically devised or bequeathed rate- 

ably according to value. 

(^) Property appointed by will under a general power, 
including the statutory power to dispose of 
entailed interests, rateably according to value. 

It is also provided that the order of application may 
be varied by the will of the deceased, and that the Act 
is not to affect the liability of land to answer the death 
duty imposed thereon in exoneration of other assets. 


Features of 
the new 
order: 

(i) No differ¬ 
ence between 
realty and 
personalty; 

(ii) Property 
uiidispoHed of 
first resorted 
to; 


The outstanding feature of the new order is that no 
distinction is drawn between realty and personalty. This 
is in accordance with the general principle of the Acts 
of 1925 to assimilate the law of real and personal 
property. Another noticeable feature is that property 
undisposed of is resorted to before property comprised in 
a residuary gift. As a rule, no doubt, the residue will 
either be disposed of or not; but it is possible that there 
may be a lapse of jpart of a residuary gift. For instance, 
if a testator gave the residue equally to be divided between 
his two nephews, A. and B., and A. died before the 
testator, A.’s share of the residue, having lapsed and 
not being effectively disposed of by the will, would be 
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resorted to for payment of the debts before B. ^ share, 
unless the will showed a contrary intention (o). Where, 
however, a testator gives his residuary estate on trust for 
sale and conversion and, after pajTient of his debts out ol 
the mixed fund, to divide the net residue between A and 
B., and the gift to A. lapses, the debts must be paid ou 
of the whole of the mixed fund and not out of A s lapsed 
share; the statutory order is displaced liv the clear 

intention shown by the will (p). 


It seems curious that property specitically ^ 

for payment of debts is placed third and not irst on the appro,imi^i 
The order of application may bo varied by the for par..e,a 

testator, and, if he specifically appropuates P^oP J , piaa-J deul 

payment of debts, it might have been supposed that t e 

h-ierty would be liable before the residue. Before ti e 

\ct of 1925, when the general personalty was the prim y 

lund, the rule was that a specific appropriation of 

for payment of debts made the appropriated PersonaBy the 

first fund, but that an appropriation of I fZ, 

ment of debts made the realty only a secondary 
The reason of this was historical. 

realty was not available for payment o y ^ 

If, therefore, a testator said that he want^ hre^ebu 
paid out of his realty, the Court rnferred that ‘m nieaiU 

to have them paid out of the realty rf P . 

not sufficient. The realty, therefore, nersonalty 

as a secondary fund. Now *^hat the gen ^^P 
and the general realty are placed toge jjj ^ ^ re¬ 

fund, it might have been "'»PP°f the primary 

fund, and it probably will do so m 

statutory order gives way to a contrary i __ 

(o) Ht Lamb, Vipond v. iaoit. '.Sliinoton.v' ‘933, 

V. Bradbury. 1931, 1 Cli. 202; Be Ch. 238. 

Ch. 771; Re Sanger, Taylor V. North, j{e Kemplhome, 

ip) Re Felly, Holliday v. Pelly, 1933- * j jte Atkinson, 

Charles v. Kempthorru. 1930, 1 Ch. 268. , 1930 , W. N. 206, 

V. IValfer, 1930.1 Ch. 47; ^ Kil/orJv. 

(g) Re Banks, Banks v. Busbr.dge, ‘90^.^^^^ , ur. Sc ran 

Blaney (1885), 31 Ch. D. 56; Dacre v. Fa 

(r) Be Lililewood. Clark v. Ultlemod, 1931, 
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(iv; Spfi'ific 
are 
tjtJjcr 
(4) or (6) 

ar cctrdinjr as 

cliarj'ed or 
aot charged 
Trith debts. 


How value 
ascertaioed. 


(v) Property 
over which 
testator has 
by hie will 
exercised a 


As regards property specilicaily bequeathed or devised, 
it will be noticed that its position depends on whether it 
is charged with debts or not. If charged, it is resorted 
to before the pecuniary legacy fund; but, if not charged, 
it comes sixth on the list. The charge may be express or 
implied. It was held, for instance, before the Act that 
a mere general direction in the will that the debts should 
be paid had the effect of charging them on the realty, 
and that the Land Transfer Act, 1897, which vested the 
realty in the executors, made no difference in this 
respect (s); so that, if the will contained such a direction 
to pay debts, realty devised had to be resorted to for 
payment of debts before the fund available for payment 
of pecumary legacies (t). On the other hand, a mere 
direction that debts should be paid did not charge them 
on a specific legacy so as to make the specific legacy 
liable for debts before pecuniary legacies. The reason 
again was historical. In its anxiety to secure payment 
of the deceased’s debts the Court seized hold of the 
slightest indication of an intention on the testator’s part 
that his realty should be used to pay his debts. How a 
general direction to pay debts now affects the order 
remains to be decided by the Court. 

Where there are two or more specific gifts, they are 
liable to be resorted to “ rateably according to value.” 
The value, for this purpose, is the value to the testator. 
Therefore, if Blackacre, which is subject to a mortgage, is 
devised to A., and Whiteacre is given to B., subject to 
the payment of certain legacies thereout, in deciding what 
proportion of the debts each property must bear the 
mortgage must be deducted from the value of Blackacre 
but not the legacies from AVhiteacre (w). 

As regards property over which the testator has exer¬ 
cised by his will a general power of appointment, the 
property, to the extent to which it is appointed by the 
will (x)j vests in the testator’s personal representatives (y) 

(«) Re Kempeter, Kempsier v. Kempster, 1906, 1 Ch. 446. 

(0 Re RoberU, Roberts v. Roberts, 1902, 2 Ch. 834. 

(u) Re John, Jones v. John, 1933, Ch. 370. 

(a:) Re Hodgson, Darlty v. Hodgson, 1899, 1 Ch. 666. 

(y) See O'Grady v. Wilmot, 1916, 2 A. C. 231. 
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as part of his assets so as to be subject to the demands of all 
his creditors in preference to the claim of the appointee. 
Even though the appointee may be himself a creditor who 
lent money to the testator upon the faith of a covenant by 
the testator to exercise the power of appointment by will 
in the creditor’s favour, he has no priority over the other 
creditors ( 2 ). If the appointment fails, the property 
appointed will still be assets for payment of the appointor s 
debts, provided that he has shown an intention to take 
the property out of the power and make it his own to all 
intents. If he has done so, any lapsed part of it will go 
as part of his estate and not to the person entitled in 
default of appointment (a). The mere appointment of 
an executor will not amount to the exercise of a 
general power of appointment (6), but if the testator 
gives legacies, and his own estate is insufficient for the 
payment of such legacies in full after all his debts are 
paid, the simple appointment of an executor will operate 
to exercise the general power of appointment to the extent 
required for the payment of the debts and legacies (c). 


It \vas held before the Act of 1925 in Willid^ v. 

Williams (d) that if a general power over personalty was 
exercised merely by a general gift of all the testatoi s 
personalty, the appointed property must be treated as part 
of the residuary personalty, and was, therefore, the primary 
fund. This appears to be applicable to the new 
that if there is a mere general gift of all the tes ^ ® 

property, realty or personalty comprised in a 
power will come second on the list, whereas if t eie is 
express appointment it will come last. 

The Act does not mention property appointed appointed by 

under a general power. Such property, . f V. deed under 

equitable assets for the payment of the ® pej-ty fower. 

at any rate if the deed operates to transfer P P 
to the appointee only on the appointor’s death and nor 


( 2 ) Beyjm v. Lawley, 1903, A. C. 411. ,^ 3 , j d,, oje. 

(а) Shaw V. 3/arten. 1902, 1 Ch. 314; D. 508; He 

( б ) Re Thurston, Thurston v, Evans (1886), 

Lunibert, Stanton v. Lambert (1888), 39 Ch. 

(c) Re Seabrook, Gray v. Baddeley, 1911, 1 Ch. 1 

(d) 1900, 1 Ch. 152. 
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immediately (e). 
notwithstanding 
with the consent 


For this purpose a power is ‘‘general,” 
that an appointment can only be made 
of certain persons (/). 


Charges on 
property of 
deceased to be 
paid 

primarily out 

of the 

property 

charged, 

unless a 

contrarv 

# 

intention ia 
shown. 


The statutory provisions with regard to charges on 
property referred to in s. 34 (3) (g) are contained in 
8. 35 of the Act which takes the place, with amendments, 
of the Real Estate Charges Acts, 1854, 1867 and 1877, 
in the case of deaths occurring after 1925. The section 
provides as follows:— 

" (1) Where a person dies possessed of, or entitled to, 
or, under a general power of appointment (in¬ 
cluding the statutory power to dispose of 
entailed interests) by his will disposes of, an 
interest in property, which at the time of his 
death is charged with the payment of money, 
whether by way of legal mortgage, equitable 
charge or otherwise (including a lien for unpaid 
purchase-money), and the deceased has not 'by 
will, deed or other document signified a con¬ 
trary or other intention, the interest so charged 
shall, as between the different persons claiming 
through the deceased, be primarily liable for 
the payment of the charge; and every part of 
the said interest, according to its value, shall 
bear a proportionate part of the charge on the 
whole thereof. 


(2) Such contrary or other intention shall not be 
deemed to be signified— 

(a) by a general direction for the payment of 
debts or of all the debts of the testator out of 
his personal estate, or his residuary real and 
personal estate, or his residuary real estate; or 

(b) by a charge of debts upon any such 
estate; 

unless such intention is further signified by 
words expressly or by necessary implication re¬ 
ferring to all or some part of the charge. 


(c) Re Phillips, Lawrence r. Huxtable, 1931, 1 Ch. 347. 

(/) Re Phillips, Lawrence v. Huxiable, u6» sup.', diatinguisbed m 
Re WatU, 1931, 2 Ch. 302. 
g) Ante, p. 261. 
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(3) Nothing in this section affects the right of a 
person entitled to the charge to obtain payment 
or satisfaction thereof either out of the other 
assets of the deceased or otherwise. 

When this section is compared with the Real Estate 
‘Charges Acts which it supersedes, it will be seen t itiuperie^of 

has effected one important alteration. The section app les pvoportv : 
to all kinds of property, whereas the Acts did not app > to 
pure personalty, so that, where the deceased die le ore 
i92fi, a specific legatee of a personal chattel whicli was 
subject to a mortgage or charge was entitled, in the a sence 
■of a contrary direction in the will, to have the mortgage or 
charge redeemed out of the general personal estae(i). 

The legatee, however, has always had to bear the ur en 
of anv liability naturally incident to the proper y e 
■(iueathed to him so far as the liability accrues after the 
‘death of the deceased; so that a legatee of s ares in a 
company must bear the burden of calls made ^ 
death, even though the testator died before J' ' 

■Calls made before the testator’s death must be pai 
the general personal estate if the deceased le 
the 1st January, 1926; if he died on or af er > 

the section throws the liability tor such ca ® ^ , 

'legatee if, under its articles, the company has a le 
shares for the unpaid calls, but not other\\ise (j). 

Further, the Real Estate Charges Acts_ did 

an estate tail, for they tt deceased 

different persons claiming through or u , /j[.\ But 

person,” Ld the heir in tail does not so claim (Jh Rut 

the section expressly applies to an entai e 
'is disposed of by the will of the decease 

For the rest, the section appears to j 
in the law, and the following points which have bee 

90 Fn 304. Kut it was 
(A) Bothamley v. Sherson (1876), L. ■ r uy Jevised subject 
Sield that he could not have it redeeme 1894. 3 Ch. 250. 

■to a charge of debts: Re. BvXUr, ‘ ^a. ' Addams v. t'erich 

(i) Ar^lrony v. Burmt (1855), 20 

.(1869), 26 Bear. 384. And see Re 593 post, p. 268- 

ij) Re Turner, Tennant v. Turner, 1938. Ch. 0 ^ 9 . / 

{k) Re Anthony, 1893, 3 Ch. 498. 
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decided on the Acte seem to be applicable Avliether the- 
deceased died before 1926 or after 1925. 


f ut not to an 
option to 
}urcha5«e 
pven bv the 
will, 

ii(<r to 
Tin secured 
balance of 
niortg'ape. 


Where the will gives an option to a certain person to- 
purchase certain land at a fixed price, he is entitled to 
have any mortgage or charge on the land cleared off out 
of the rest of the estate, for on exercising the option he 
claims as a purchaser and not as devisee (A:). And if 
two properties are given by separate and distinct gifts to- 
the same person and one is mortgaged for more than it is. 
worth, the balance of the mortgage money is payable out 
of the rest of the estate, and not out of the other property (/), 
but if there is a single undivided gift of the two properties 
the legatee or devisee must bear the whole burden (m). 


To wL&t fhe obligation of property to bear its own burden 

S^ute mortgages {«), to 

txtunde. judgment debts on which execution has been issued and 

registered before the debtor’s death (o), and to a charge for 
estate duty (p). A vendor’s lien for unpaid purchase- 
money is expressly included both in the Acts and in the 
section (q), and a lien given to a company by its articles 
in respect of debts owed to it by a shareholder has been 
held to be an equitable charge ” within the section, so that 
a legatee of shares in the company takes the shares subject 
to an obligation, as between himself and the other persons 
interested in the testator’s estate, to discharge a debt, or a 
proportionate part of a debt, due from the testator to the 
company at the time of his death (r). But where a testator, 
who is in partnership, creates a mortgage of his own private 
property for a partnership debt, the person who takes the 
property is entitled to have it freed from the mortgage, 
unless the partnership assets are insufficient to answer all 


(i*) Be WiUon, Wilson v. Wilson, 1908, 1 Ch 839 
(() Bs Hole (1916). 85 L. J. Oh. 779. 

(m) Be Kensington, 1902, 1 Ch. 203 

(n) Pembroke v. Friend (1860), 1 J. & H. 132. 

v. Anthony, 1892. 1 Ch. 450; Land 
Charges Act, 1925, s. 6; Law of Property Act, 1925, s. 195. 

(p) Re Bowerman, 1908, 2 Uh. 340. 

{q) See Be Kidd, Brooman v. Withall, 1894. 3 Ch. 558: Be Fraser 
Lowther v. Fraser, 1904, 1 Ch. 726. 

(r) Be Turner, Tennant v. Turnir, 1938, Ch. 593. 
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the partnership debts; for the mortgage 
mort'gage debt of the testator (*). 


is not regarded as a 


As to what is a “contrary mteutiou ’ so aa to exclude 
the operation of the Acts or the section, it has betii 
■decided that there need not be both a discharge ot tlio 
property charged and a charge of the rest of the estate, 
it is sufficient to show either a discharge of the property 
charged (0, or a charge of debts on a special fund, not 
being one of those specified in sub-s. (2) of s. 3o, ^ 

direction to pay debts out of specific personalty ov specific 

realty is sufficient (w). Nor is it necessary that the ue s 

should be expressly referred to as mortgage debts, all t la 
is required is that the debts should be specifically descri 
and identified in some way (x). But a direction to pay a 
mortgage debt out of the proceeds of sale of other piopei y 
only exonerates the mortgaged property to the exten o 
the proceeds of sale, and if they are insufficient, the mor 
gaged property remains charged with the balance [y)- 
direction to pay “mortgage" debts does not include a 

vendor’s lien for unpaid purchase-money {z)- 


(c) Distribution of the assets. 

When the executor has paid the debts and are paid, 

the liabilities of the deceased, he will proceed to liai ^ , uie 

over the assets to the persons beneficially < is rim 

he cannot be compelled to do so until 

a year from the death (n), though he is no o cleared 

for a year. An executor or administrator w ° holds 

the estate by paying all debts, expenses and eg 

the residue on trust for the residuary legatees or next 

kin (6). 

( 5 ) Re Ritson, 1899. 1 Ch. 128; ^ 

(0 Eno V. Tatham (186^), 3 De G- J- & S. 443. 

(w) Re im Oh. p ^ 77 ; Re Va^p'j. 

(z) Re Fleck, Colston v. Roberts (1888), 

1906, 1 Ch. 531. 707 . Re Feyan, 1928. 

(y) Re mroh, Hunt v. Thorn, 1909, 1 Ch. 181 , «« 

45 . ^ j 

(*) Re Beirnstein, 1925, Ch. 12. jq g. g; Lap, 

(a) Statute of Distribution, 22 & 23 • ^ Eatates Act, 192o. 

Transfer Act, 1897, s. 3 (2); Administration of 

«. 44. A r 76- Re Ponder, 1021, 

(5) Attenborough v. Solomon, 19J^» ' -jg. put (1928), 4 

2 a,. 59; fi. Claremont, 1923, 2 K. B. 7^, " 

T. L. R. 371; Re 7erhurgh. 1928. W. N. 208. 
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Method of 
ve^^ting 
j roperty in 
persons 
entitled. 


The method of vesting the property in the person- 
entitled will depend on the nature of the property. In 
the case of property which passes by delivery a mere 
assent will be sufficient, and the assent may be given by 
word of mouth, or may be inferred from conduct. 
Before 1926 this was so also as regards land; a mere 
verbal assent was sufficient to vest the land, whether 
fr eehold or leasehold, in the devisee, or to vest lease¬ 
hold land in the next of kin, though to vest freehold 
land in the heir on the owner’s death intestate 
a conveyance from the personal representative was 
required (c). But new provisions are contained in s. 36- 
of the Administration of Estates Act, 1925, relating to 
assents given after 1925, whenever the deceased may have 
died. An assent to the vesting of a legal estate in real estate 
(which in this section includes leaseholds) must be in ^\Titing 
signed by the personal representative, and must name 
the person in whose favour it is given; otherwise it will 
not be effectual to pass a legal estate. On the other hand^ 
an assent will be effective to vest the real estate in the 
person entitled whether he is entitled by devise, bequest, 
devolution, appropriation (d) or otherwise. There is no 
need for a conveyance in any case, and as an assent 
made under hand only requires no stamp (e), but a convey¬ 
ance requires a 10s. deed stamp, an assent is preferable. 
The usual limited covenant by the personal representative- 
that he h^ not incumbered may be implied either in an 
assent or in a conveyance by the use of the expression ” as 
personal representative.” The assent will relate back to 
the death unless a contrary intention appears. The person 
in whose favour an assent or conveyance of a legal estate 
is made may (and should) require notice of it to be 
written or indorsed on, or permanently annexed to, the 
probate or letters of administration at the cost of the 
estate of the deceased. 


Effect of an 
absent or 
conveyance by 


By 8. 36 (7) of the Administration of Estates Act, 
1925, an assent or conveyance by a personal representa- 


(c) Land Transfer Act, 1897, a. 3 (1). See, a.cr., JFi$e v. TFhit- 
burn, 1924, 1 Ch. 480. 

(d) See post, p. 279. 

(e) Kemp v. Inland Kevenue Commissioners, 1905, 1 K. B. 681;. 
Administration of Estates Act, 1925, s. 36 (11) 
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live in respect of a legal estate, made after 1925, shall, a poi>uDiii 
in favour of a purchaser for money or money’s worth, 
unless notice of a previous assent or conve^'ance affecting 
that legal estate has been placed on or annexed to the 
probate or administration, be taken as sulhcient evidence 
that the person in whose favour the assent or conveyance 
is given or made is the person entitled to have the Icga 
estate conveyed to him, and upon the proper tiusts, i 
any, but shall not otherwise prejudicially affect ^ 

any person rightfully entitled to the estate. Siimcien^ 
evidence ” is not the same as conclusive evidence , 
a purchaser, therefore, cannot rely on an assent if, on a 
proper investigation of title, facts come to his kiiow ec ge 
which indicate that the assent was not given in favour ot 
the person rightfully entitled (/)- Further, by s. _ h 
an assent or conveyance will not, except in favour o a 
purchaser for money or money’s worth of a legal es a e, 
prejudice the right of the personal rcpresentatn e 
other person to recover the property (g) or to be m c 

out of it against any duties, debt or liability to w ic i - 
would have been subject if there had not been any 
or conveyance; and by s. 36 (10), a personal represen ^ 
may, as a condition of giving an assent or ma mg a 
veyance, require security for the discharge o . 

duties, debt or liability, but must not postpone ® ® v 
of an assent by reason of the subsistence o any 

duties, debt or liability if reasonable 

been made for discharging the same; and an assen ‘ , 

given subject to any legal estate or charge y wa_ 

mortgage. 


The costs of the preservation and of 

specifically devised or bequeathed between 

the testator’s death and the date of the exe 
are payable by the devisee or legatee (/O- 

• • un assent or Pos^esHion 

A personal representative, before entitled maybe given 

making a conveyance, may permit tn P _ _ _ 

(/) Ite Duce and Bools Cash Chemists {Southern), Ltd. s Contruc , 

Ch. 642. 

(l/) See also 8. 38. p. 272. Ch. 970. 

(A) Re Pearu, 1909. 1 Ch. 819; Re Rooke. 1933. tn. 
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before assent 
or convey¬ 
ance. 


Powers of 
Court. 


to take possession of the land without prejudice to the 
right of the personal representative to take or resume 
possession, or his power to convey the land as if he were 
in possession, but subject to the interest of any lessee, 
tenant or occupier in possession or actual occupation. 
Any person who, as against the personal representative, 
claims possession or a conveyance or an assent, may apply 
to the court, which may make the necessary vesting or 
other order (g). 


Cost of Any costs incurred in completing the title of the 

fransfer. beneficiary, or in putting him into possession, e.g.j costs 

of packing and delivering specific legacies, must be borne 
by him, for after the executors have assented to his having 
the property they hold it as trustees for him, and not in 
their capacity of executors {K). 


Ri^ht of ff the assets are insufficient to pay all the legacies 

le-atee to in full, and the executor nevertheless pays in full a legacy 

which should have abated, the other legatees can compi 
the overpaid legatee to refund (i). The same principle 
applies where one of several persons entitled under an 
intestacy or one of several residuary legatees receives more 
than his share, and it is recognised by s. 38 of the 
Administration of Estates Act, 1925, which provides that 
an assent or conveyance by a personal representative to 
a person other than a purchaser does not prejudice the 
rights of any person to follow the property, or any pro¬ 
perty representing it, except into the hands of a purchaser. 
The section authorises the Court, on the application of 
any creditor or other person interested, to make the 
necessary order for the purpose of giving effect to the 
rights of the persons interested. It applies whenever 
the deceased died. But the right of a beneficiary to 
eompel an overpaid beneficiary to refund does not exist 
if, at the time of payment, there was a sufficiency of assets 
to pay all the beneficiaries in full and the deficiency only 
arose subsequently through some devastavit committed by 


(y) Administration of Estates Act, 1925, a. 43. 

(A) Re Qroevtnor, 1916, 2 Ch. 376; Re Sivewright, 1922, W. N. 
338; Re Leach, 1923, 1 Ch. 161. Contrast Re Hewett (1920), 90 
L. J. Ch. 126. ' 

(i) Re Winsloic, Frere v. Winslow (1890), 45 Ch. D. 249. 
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the executor or through some accident (y ). An appropria¬ 
tion to answer a legacy or share of residue is for this 
purpose on the same footing as an actual payment (k). 

Before concluding the chapter, it is necessary to say a Liability of 
few words about the liability of executors. For the most 
part an executor is in the same position as a trustee, whose limited to 
duties and liabilities have already been considered (t)* 

His liability is, in general, limited to the assets whic 
have come to his hands, or to the hands of another on 
his behalf. With regard to such assets he can only oia- 
chargo himself from liability by shoAving that he has duly 

administered them or by proving that 

accidentally lost without his fault (m). A debt whic le 

himself ow'es to the estate will be treated as assets in is 

hands not only for payment of debts, but also loi le 

beneiit of the beneficiaries, for, though at kw the 

ment of a debtor to be executor extinguished tie e » 

this is not so in equity (n), unless the testator in is 

lifetime forgave the debt(o). 


An executor may, however, be luade they must 

only for what he has in fact received, 

lie might have received but for his ^vllful defadt In thef» 

order to charge him with wilful default, the 

must he started by writ and not by originating s .j, 

and the pleadings must contain an allegation o 

default, specifying one instance tbereot at ^ f^otinff of 
if the deiult is proved, an accoimt on he footag ot 

wilful default may be ordered either 

at any time afterwards, although the ordin y ] S 

(,) V. Clark, (1862), 4 De G. F. ^ J- 240; v. 

PeUrson (1866), L. R. 3 Eq. 111. 

(ft) Jte Lepine, Dowsett v. Culver, 1892, 1 Ch. 

(l) See ante, Chap. X. 

(m) Job V. Job (1877), 6 Ch. D. 562. Dovey v. 

(,.) logle V. Bichard, (1860), 28 Beav. 366 , ^ K. B. 

BoarL, 1906, 1 Oh. 697. And see Jer,krn. v. Jonicir,.. 

501. oift* 7?^ Pit\k, 1912# ^ 

(e) Strong v. Bird ( 1874 ), L. R 18 3 ^ 

Ch. 528; Jenktne v. Jenfnns, 1928, 2 K. n. 


S. 
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Exeoalors 
&nd the 
Statatea of 
Limitatiou. 


for administration merely has been taken (p). But it is 
by no means easy to prove wilful default (g). 


An executor may escape liability for breaches of his 
duty owing to lapse of time. If a creditor brings on 
action against him personally at law for a devastavit, 
this is an action on the case under the Limitation Act, 
1623, and is, therefore, barred by the lapse of six years 
from the act complained of(r). Formerly, however, if 
the executor was sued in his representative capacity, 
whether the action was brought against him at law or 
in equity by a creditor, or in equity by a beneficiary, 
he could not plead that his wrongful act was committed 
more than six years before the commencement of the 
proceedings; if he was shown to have received assets, he 
could only discharge himself from liability by proving 
that he had disposed of those assets in due course of 
administration (s). But this has now been altered by 
e. 8 of the Trustee Act, 1888 (^), which has been held 
to apply to executora and administrators whether the 
action is brought by a beneficiary (w) or by a creditor (x), 
so that executors or administrators who have wrongfully 
paid away or distributed the assets without fraud will 
usually be free from liability after the expiration of six 
years. But an executor who is constituted by the will, 
or has made himself, an express trustee of a legacy, can be 
sued by the legatee for breach of trust at any time, subject 
to the provisions of s. 8 of the Trustee Act, 1888 (y). And 
the position is the same as regards property not disposed 
of by the will, if any, of the deceased, for under an intestacy 


(p) Jie Symons, Luke v. Tonkin (1882), 21 Ch. D. 757; Smith 
V. Armitage (1883), 24 Ch. D. 727; Re Youngs (1886), 30 Ch. L- 
at p. 432. Bat breaches of trust must be proved at the hearing (St 
Wrightson, 1908, 1 Ch. 789). 

(q) Re Stevens, Cooke v. Stevens, 1898, 1 Ch. 162. 

(r) Lacons v. Warmoll, 1907, 2 K. B. 350. 

(s) Thome v. Kerr (1866), 2 K. & J. 64; Re Hyatt, Bowies v. 
Hyntt (1888), 38 Ch. D. 609. 

(Q Ante, p. 189. 

(«) Re Richardson, Pole v. Pattenden, 1920, 1 Ch. 423; Re Oliver, 
1927, 2 Ch. 323. 

(x) Re Blow, St. Bartholomew's Hospital r. Cambden, 1914, 1 Ch. 233; 
Re Lewis, Jennings v. Hemsley, 1939, 1 Ch. 232. 

(y) See Re Davis, Evans v. Moore, 1891, 3 Ch. 119; Re Timmis 
1902, 1 Ch. 176; Re Mackay, 1906, 1 (^. 26. See ante, p. 189. 
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the personal representative is constitvited by s. 40 of the 
Administration of Estates Act, 1925, an express trustee 
of the residuary estate ( 2 ). 

As executors and administratoig are within s. 61 
of the Trustee Act, 1925 (a), the Court may relievo them 
from liability if they have acted honestly and reasonably 
and ought fairly to be excused for their breach of duty 
and for not obtaining the Court’s direction before 

committing it. 


iz) See ante, p. 233. . , r 1 - i 

(a) See s. 08 (17) of the Act. S. 61 replaces 8. 3 of the Juthcial 

T'rustees Act, 1896. See ante, p. 188. 


Kxf.ciitor 
may bo 
reli*‘Vt d by 
till' Court. 


18 ( 2 ) 
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THE PRI^’CrPLES OF EQUITY. 


No action at 
law for a 
Ie^ac 7 except 
wucre exe¬ 
cutor has 
aasented to 
a specific 
legacy. 

Division of 
legacies. 

(1) General. 


2) Specific. 


CHAPTER XVI1. 


LEG.\CIES. 


No action can be brought at law to recover a legacy, 
except in the case of a specific legacy to which the exe¬ 
cutor has assented (a). The I'emedy of a legatee in other 
cases is to start proceedings for the administration pf 
the estate. 


Bequests, or legacies, may be classed under three heads, 
general, specific and demonstrative. A legacy is general 
where it does not amount to a bequest of any particular 
thing as distinguished from all othere of the same kind. 
Thus, if a testator gives A. a diamond ring, or £1,000 
of a named stock, or a horse, not referring to any particular 
diamond ring, holding of stock, or horse, these legacies 
are general (6). The terms pecuniary legacy and 
“ general legacy ” are sometimes used as synonymous; but 
the former words only mean a legacy of money, and, 
therefore, may be either specific or general or demonstrative. 


A legacy is specific where it is a bequest of a particular 
thing, or sum of money, or debt, as distinguished from 
all others of the same kind. To be specific, the thing 
given must be part of the testator’s property, and the 
testator must refer to it as a distinct thing apart from 
the rest of his estate (c). Thus, a legacy of “ my £1,000 
East India Stock ” is specific (fZ), as is a legacy of “ the ” 
securities opposite the name of the legatee in a schedule, 
the securities answering in every respect to investments 
held by testator at the date of the will (e), but a legacy of 


(а) Deek$ v. Strutt (1794), 5 T. R. 690; Doe v. Ouf (1802), 3 

Ea^, 120. 

(б) Re Gray (1887), 36 Ch. D. 205; Re Gillint, Inglis v. GilUnf, 
1909, 1 Ch. 345. 

(<?) Bothamley v. Sheraon (1875), L. R. 20 Eq. 304. 

(d) Askburner v. MaoGuire (1786), 2 Bro. Ch. 108. 

(e) Re HawkinSy Public Trustee v. 5Aatr, 1922, 2 Ch. 569. 
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“ fifty shares of the York Banking Co." is a general legacy (f )> 
and so is a legacy of £948: 3s. Ud. Qneenslaml 3^ per cent. 
Inscribed Stock,” even if the testator has that exact 
amount of stock at the date of his will(f;). A gift of 
£1,000 “of my stock” is specific, if the testator appears 
to have intended to give an aliquot part of his stock; but 
it is demonstmtive if his intention appeal's to have been 
to give £1,000 payable out of his stock (/;). The for¬ 
giveness of a debt is treated as a specific legacy of the 

sum owed (i). 

A legacy is demoudratire where " it is in its naUiro 
a ‘reneral legacy, but there is a particular fund pointed 
out to satisfy it”(/c). Thus, if a testator bequeath 
£1,000 out of his Consols, the legacy is demonstrative. 

It is often a matter of great difficulty, though, at the 
same time, of great practical importance, to distingms i 
tliose different kinds of le^cies one from the other. Ihe 
chief points of difference are these: — 

(1) The fund available for payment of general 
pecuniary legacies will be resorted to for payment o 
debts before the specific legacies are touched, unless they 
are charged with debts (1). When the pecuniary legacy 
fund has thus to be resorted to, the legacies are said to 

“ abate.” 

(2) If the chattel or fund which is specifi^Uy be¬ 
queathed has ceased to exist at the testator sd^th, the 
legacy is adeemed,, and the legatee is not entitled to 
compensation out of the general assets, because nothing 
but the specific thing was given to him {m). 

also adeeLd if it is changed into something ^ 

though the thing into which it is change ■ i 

testator’s possession at his death; and it is 

(1887), 36 Ch. D. 205; i?. v. 

(£,) Re WiUcocks, 1921. 2 Ch 327 ^^twler (1873), 

(A) Kirby v. Potter (1799), 4 Ves. 748, v ^ v 

L. R. 16 Eq. 308; Re Pratt. ’o 277. 

(0 Re Wedmore. Wedmore v. 190^ 2 

(A) Aahburner v. MacGuire (1786), ^ ^ Ch 119; Adminiatra- 

(0 Re Compton. Vaughan ^ SmUh. 1914, 2 OH. 

lioti of EatatcH Act. 1925. 1st Sched., Part IT., ante, p. 

(wi) Ashhurner v. MarGuire, svpra. 


(3) Domon* 

strafivo. 


Dititinctious 
between the 
different 
b.gaoies. 

(a) Abate¬ 
ment. 


(b) Ademp¬ 
tion. 
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whether the change is effected by the testator himself 
or by external authority, for ademption is not dependent 
upon the intention of the testator (n). But if the subject- 
matter of the legacy has been changed in name and form 
only, the legacy is not adeemed. For instance, a gift of 
shares in a company is not affected by a mere reconstruc¬ 
tion of the company, the testator receiving shares in the 
new company in place of his shares in the old (o). “ The 
question is whether a testator has at the time of his death 
the same thing existing, it may be in a different shape, 
yet substantially the same thing ”(p). 

(3) A demonstrative legacy is so far of the nature of 
a specific legacy, that it will not abate with the general 
legacies until the fund out of which it is payable is 
exhausted, and so far of the nature of a general legacy, 
that it will not be liable to ademption by the alienation 
or non-existence of the specific fund primarily designed 
for its payment (g). 


lilxeo (1 bor'd 

neoesHary to 
perfci’t 
ie^fatc*c**e title 
to hid logaey. 


Whatever the legacy may be, whether general, specific 
or demonstrative, the executor’s assent is necessary to give 
the legatee the right to its possession. The assent may 
bo given in writing or by word of mouth, and may be 
implied from the circumstances, but in the case of a 
bequest of leaseholds, an assent since 1925 must be in 
writing signed by the personal representative, and must 
name the person in whose favour it is given in order to 
pass the legal estate (r). 


KKecutor’e 
power to 
appropnate 


The executor s assent to a general pecuniary legacy is 
ually shown by his paying the lesacv. but. instead of 


(n) Prewen v. Frewen (1875), L. R. 10 Ch. App. 610; Harriion 
V. Jaokson (1877), 7 Ch. D. 339; Rt SUiter, 1907, 1 Oh. 665. Coa- 
traat Re Jameeon^ 1908, 2 Ch. 111. 

(o) Re Leeming, 1912, 1 Ch. 828; Re Cliford, 1912, 1 Ch. 29. 

( p) Oakes v. Oakes (1851), 9 Hare, 666; Re Kuypers, 1925, Ch. 2«. 
Statute and statutory rules usually prevent ademption on a conversion 
of government stock (National Debt (Conversion) Act, 1888, a. 25; 
War Loan Act, 1915, s. 1 (4); Finance Act. 1926, s. 46), and so do the 
amalgamation schemes imder the Railway Act, 1921 {Re Anderson^ 
1928, W. N. 46). And see Re Jenkins, 1931, 2 Ch. 218. 

( 9 ) Mullins V. Smith (1860), 1 Dr. Jc Sm. at p. 210; Vickers v. 
Pound (1858), 6 H. L. Caa. 885; Walford v. Walford, 1912, A. C. 
at p. 662. 

(r) Administration of Estates Act, 1925. ss. 36 (4). 55 (1) (“*)• 
arde, p. 270. 


S3. 
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paying it m cash, he may agree with the 

legatee shall take some specific asset, which is available or 

for its payment, in full or partial satisfaction of the otbor 
legacy {t). Wide provisions os to appropriation are con- or .h- 
tained in s. 41 of the Administration of Estates Act, 

1925 (le), which provides that the personal representative 
may appropriate any part of the real or personal estate 
in its actual condition in or towards satistaction ol any 
legacy or any other interest or share in the deceaseds 
property whether settled or not. But an appropnation 
a not to be made so as to affect prejudicially any specilic 
devise or bequest. Certain consents are required, e.i;.. 
of the person (if any) of full age and capacity absolutely 
and beneficially entitled, or, in the case of a settled share 
either of the trustee thereof, if any (not being the persona 
representative), or the person for the time being entitled to 
the income, or his guardian, committee, &c. But in soni 
cases consent is dispensed with. An appropriation wiU 
bind all persons interested whose consent is not made 
requisite. Property may be appropriated to satisly a 
settled legacy or share although the property appropria e 
is not an investment authorised by law J ^ ’ 

if any, of the deceased; when duly appropriated J 

will be treated as an authorised mvestment and “^y 
retained or dealt with accordingly. In favour o a p 
from the beneficiary an appropriation of real estate (which 

includes leaseholds) is deemed to be proper \ cpctiou. 

in purported exercise of the powers given y „„nro- 
The section does not prejudice any other power PP 

priation conferred by law or by the will (i , .yiigther 

whether the deceased died intestate or no 

before or after the Act, and extends to FopcHy^ 

which a testator exercises a general PO'' ®' PP^ entailed 
including the statutory power to dispose 

interests, and it authorises the setting ap ^ 

answer an annuity by means of the income of that tuna 

or otherwise. 

(0 Re Lepine, Rowsett !■^Beverly 
Morgan v. Richardton, 1896, 1 d'- ’ y Craven, 1911, 1 di- 

Watson, 1901, 1 Ch. 681; Re Craven, Watsm v '.r^ 

358; Re Wragg, 1919, 2 di. 58; f tul Land Tr.analer Act, 

(u) Tho section takes the place of *■. . practically « 

1897, which gave a power of appropriation, hot w 

dead letter. 
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Legacy, &c. 
lo infant. 


On deaths 
before 1926, 
general 
legacies were 
usually 
payable only 
out of 
personalty. 


If testator 
dies after 
1925, legacies 
are payable 
out of any 
property not 
specifically 
devised or 
bequeathed. 


Difficulties often arise in practice with regard to 
legacies given to an infant where the will contains no 
direction as to payment to the infant’s parent or guardian. 
According to the decision of Eve, J., in Re Salomons (f), 
an executor could not free himself from personal liability 
by appropriating the amount of the legacy and investing 
it in some trust security. The only safe course formerly 
was to pay the money into Court. The effect of this 
decision is annulled by s. 42 of the Administration of 
Estates Act, 1925, so far as vested gifts are concerned. 
A personal representative may discharge himself by 

or more individuals 

not exceeding four (mcluding liiinself or not) to be trustees 

of any devise, legacy, residue or share of residue to which 

an infant is absolutely entitled imder a wiU or intestacy (g) 

unless the devise, legacy, &c. is given to trustees by the 

wiU (if any), and may vest the devise, legacy, &c. in the 

trustees so appointed. Where the infant is not absolutely 

entitled, s. 42 does not apply, but an appropriation could be 

made under s. 41 with the consent of the infant’s parent 
or guardian (gg). 

Where the testator died before 1926, general legacies 
were payable only out of his personalty not specifically 
bequeathed by the will, unless the testator had shown an 

should be paid out of other pro¬ 
perty (A). The legatees had no right to claim payment 

out of the testators realty unless their legacies were 
charged on the realty. 

deaths occurring after 192o, oon- 
mderable alteration is made by the Administration of 
Estates Act, 1925, ss. 33 and 34. Pecuniary legacies are, 
unless the will otherwise provides, payable first out of any 

• 1, ., or personal, undisposed of by the 

will, and then out of any property, whether real or personal, 

or bequeathed, but included in a 
residuary gift. But the Act has not altered the old rule 


(/) (1920) 1 a. 290. 

( 9 ) t)n deaths after 1925, an infant can only be absoluteh* entitled 
on an intestacy where he or she is married. (Admimstration of 

Yeriyurgh, 1928, W. N. 208; Be Wilks, 

( 90 ) P- 

(A) RoberUon v, Broadbeni (1883), 8 App. Cas. 812. 
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that the legacies are, iu the absence of a special direction 
in the will, payable primarily out of the personal estate, 
and not rateably out of the personalty and realty (/;)• 
This point is obviously important when the residuary 
personalty and the residuary realty are given to different 
persons; but even if they are given to the same person, the 
point is of importance as regards the incidence of estate 
duty, for, so far as they are paid out of realty, legacies bear 
their own estate duty. 


A pecuniary legatee is entitled, and a fortiori a spe<‘ific 
or demonstrative legatee is entitled, to be paid his legacy 
in priority to the residuary legatee (i). But a legacy, 
apparently residuary, may not for this purpose be truly 
residuary; for example, if a testator gives a sum of £1,000 
to A. for life, with remainder as to £300 to B., as to 
£400 to C., and as to the residue or surplus to D., and 
the £1,000 diminishes, B., C. and D. ■will all have to 
abate rateably (j). 


General pecuniary legacies are m(&‘ se payable 
passu; but the testator may have ^ven to some of them 
a priority over the others, in which case, if the esUto 
proves insufficient, those having priority will be paid^s 
(but without interest (A:)), and will not abate with the others. 
Near relationship to the testator does not of itself ^ 
legatee any priority, nor does a direction that any 
legacy is to be paid immediately, or within a month or ree 
months after the testator’s death (1), or that it is to c pai 
first and the others afterwards (m). A legacy given o a 
creditor in satisfaction of his debt has been hel no o e 
entitled to any priority {n); but the correctness of tlm 
decision appears to be doubtful (o), though it is c 
a legatee who takes his legacy on condition that e 


(A) Re Thompson, Public TruaUe v. Husband, J936, Ch. 676. 

(t) Baker v. Farmer (1868), L. R. 3 Ch. ■^PP: Greei\ 

U) P<,ge V. Leapingroell (1812), 18 V“. «3; ^ 

(1869), 28 Beav. 1; Baker v. Farmer (1868), i-*- ^ 

p. 640. 

{k) iJe 1938, Ch. 313. .. « 44 ^ dis- 

(/) Re Schweder, Oppenhexm 17 oh. I>. 798. 

aenting from Re Hardy, Wells v. jiarria, 1912, 3 

{m)Beeston v. Booth (1819), 4 Madd. 161, Re Uarns, 

(^. 241; Re Leach, 1923, 1 Ch. 161. ^ ion? 2 C?h. 277. 

(n) Re Wedmore. Wedmore ^ , v *Biish (1831), You. 

( 0 ) Re Whitehead, 1913, 2 Ch. 56; Davies v. Bus 

341. 


Pecuoiarv 
legatee paid 
before resid¬ 
uary legatee. 


Spe'dal 
priorities 
of certain 
legacies. 
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Auiiuitien ar< 
c(iui?aleiit to 
pecuniary 
leifacies 
payable by 
instalrnentf!!. 


Wlien 
annuitant 
entitled to 
capita] value 
of annuity, 


and when 
not !*<) 
entitled. 


a ciaim against property belonging to a third person and 
not a claim against the testator’s estate, is not entitled 
to priority (r). 

Annuities given by will are merely pecuniary legacies 
payable by instalments; they begin to run from the 
testator’s death, but the first instalment is not payable 
until the end of the first year, unless a contrary 
direction is given (s). 

Where the ^vill directs the purchase of an annuity for 
A. for life, A. is entitled to take the purchase-money 
instead of the annmty(0; and a gift of a definite 
sum to buy an annuity, pr a gift of so much money as 
is requisite to purchase a definite annuity, is treated as 
a vested legacy of the money, so that, if the annuitant 
survives the testator, and dies without receiving the pur¬ 
chase price, the annuitant’s personal representatives will 
be entitled to receive the money (u) with interest at 
4 per cent, from the last payment of the annuity (a:). 

Usually, however, the will merely directs the executors 
to pay the annuity, and in that case the annuitant is only 
entitled to have the annuity secured by the setting apart 
of a fund sufficient to answer the annuity, and not to 
receive the capitalised value of the annuity (y). If, however, 
the testator’s estate is insufficient to pay the pecuniary 
legacies in full and also to enable a sufficient sum to be set , 
aside and invested in trustee securities to secure the annuity, 
an actuarial valuation wiU be put on the annuity, and the 
pecumary legacies and the valuation will abate rateably, 
and the proper proportion of the valuation will be paid over 
to the annuitant ( 2 ), unless this would defeat the testator’s 


(r) Re Whitehead, 1913, 2 Ch. 06 . 

(5) Gibson V. Bott (1802), 7 Vea. 89, at p. 96. 

(0 Stokes V. Cheek (1860), 28 Beav. 620. 

{u) Re Robbins, Robbins y. Legge, 1907, 2 Ch. 8 . 

(a:) Re Brunning, Qatninon v. Dale, 1909, 1 Ch. 276. 

(y) Re Parry, ScoU y. Leak (1889), 42 Ch. D. 570; Harbin r. 
Masterman, 1896, 1 Ch. 351. 

(z) Re CottreU, 1910, 1 Ch. 402; Re Ellis, NeiOeUm v. Crimmins, 1935, 
Ch. 193; Re Vardcn, Brown y. Vardon (1938), 186 L. T. Jour. 120. 
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intention (a). This method of adjustment is adopted, not 
only between pecuniary legatees and annuitants, but also 
between annuitants inter se (6). If the deceased has 
covenanted in his lifetime to pay an annuity, and hi.-' 
estate is insolvent, the annuitant may claim the capitalisetl 
value of the annuity (c). 


An annuity given to A. simply is for the life of A. 
only, and an annuity g;iv 0 n to A. expressly for his life, 
and aftenvards to B. simply, is an annuity to A. for his 
life, and then to B. for his life (d); but an annuity may, 
of course, be so given as to be a perpetual annuity, or, 
if it is charged on land, a fee simple rentcharge (e). 


Aimuiti'M,— 
when for 
life and wli.*n 
porpetual- 


With regard to interest on legacies, the rule is that a ' 

general pecuniary legacy carries interest at the rate of 
4 per cent. (/) from the time at which it is payable pecuniary 
If no time for payment is mentioned in the will, an 
immediate legacy is payable at the end of the first year 
after the testator’s death, the executor being allowed a 
year in which to ascertain whether the assets permit of 
payment; so that interest is payable only from the end ot 
the year. This is so, even where the legacy is given to the 
widow (^), or where it is given on a series of Inmta- 
tions (A), or where it is given to a person on his attaining 
a certain age, and he attains that age in the testator a 
lifetime (f). If the legacy is directed by the will to 
be paid at a specified time earlier than the end of the rs 
year, interest will run from the specified time (k), an a 
legacy payable at a future day carries interest on y 

(а) Re Nicholson, Chadwyck-Healey v. Crawjf^d {1938), 3 All E. 

270; distinguished in Re Farmer, 1938, NV . N. 411. 

(б) Re Cox, 1938, Ch. 556. , ,, ia 

(c) Re Pink, 1927, 1 Ch. 237. In deoidmg whother the 

insolvent, the annuity itself must be taken into a^ • C 
id) Mamergh v. Campbell (1858), 25 Beav. 544, at p. 

U) Townsend v. Asoroftp 1917, 2 Ch. H. -narcnt 

(/) R. S. 0.. Ord. LV.V. 64. But in 
or person in loco parentis, the rate of interest is pe 

Act, 1925, 8. 31 (3)») .je m, D 496 

(ff) Re Bignold, Bignold v. ^^0882^21 Ch. D. 657. 

(h) Re Whittaker, Whittaker v. (ISS^,^ ^ 

* Re Palfreeman, Public Trustee v. Palfreeman, 


877. 


(ifc) Re Riddell, Puhlic Trustee v 


. Riddell (No. 1). 1936, W. N. 2o2. 
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from that day {n). Where no time is fixed for payment, 
interest runs from the end of the first year, even though 
the legacy is expressly made payable out of a reversionary 
fund which is not got in until later (o); but it is otherwise 
if the legacy is only directed to be paid when the reversion 
falls into possession, for such a legacy carries interest only 
from the time when the reversion falls into possession (p). 
A contingent pecuniary legatee is not entitled, as a rule, 
to interest until the contingency happens (q), unless the 
legacy is directed to be set apart for the benefit of the 
legatee (r). No interest is payable, as a rule, on arrears 
of an annuity given by the will ( 5 ). 

In the following cases, however, interest is payable 
on a general pecuniary legacy from the date of the 
testator’s death:— 

(1) Where the legacy is charged on land only and is 

vested (t). 

(2) Where the legacy is given to an infant child of the 

testator or to an infant to whom he stands in loco 
parentiSf and no other fund is designated for the 
infant’s maintenance (w); and this is so even if 
the infant is only entitled contingently (v), pro¬ 
vided the contingency is not the attaining of 
some greater age than twenty-one years {x). 
Here the rate of intei*est is 0 per cent, by virtue 
of s. 31 (3) of the Trustee Act, 1925, if the 
income available is sufficient. 

(3) Where the legatee is an infant and the will shows 

an intention that the income shall be used for 


(n) Lord v. Lord (1867), L. R. 2 Ch, App. 782. 

( 0 ) Wolford V. Wolford, 1912, A. C. 658. 

ip) Eorle V. Bellingham (1857), 24 Beav. 448. 

(g) Rt George (1877), 6 Ch. D. 837; Re Raine, 1929, 1 Ch. 716. 

(r) Re Medloch (1886), 55 L. J. Ch. 738. Cp. Rt Woodin, 1895, 2 Ch. 
309. 

(5) Re HUcoe, Hiscoe v. Waite (1902), 71 L. J. Ch. 347. Contrast 
Re Salvin, 1912, 1 Ch. 332. 

(0 Maxwell v. Weltenhall (1722), 2 P. W. 26. 

(u) Re Moody, Woodroffe v. Moody, 1895, 1 Ch. 101; R^ 
Westhead v. Aapland, 1913, 2 Ch. 345; Re Ramsey, 1917, 2 Ch. 64. 

(v) Re Boxvlby, 1904, 2 Ch. 685. 

(x) Re Abrahams, 1911, 1 Ch. 108. The will may, of course, show an 
intention, although the age exceeds twenty-one, that the income shall 
be used for maintenance {Re Jones, Meacock r. Jones, 1932, 1 Ch. 642). 


Where 
jute rest 
rune from 
the death on 
a general 
pecuniary 
legacy. 
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his mainteuaace. In this case the legatee need 
not be a child or ^j^asi-child of the testator (?/). 

(4) Where the legacy is given in satisfaction of a 
debt (c). 


Where a settled legacy cannot be paid for some time App^op^i^- 
after the death and parents on account of the legacy are 
made from time to time, the general rule is that each between 
payment must be appropriated first to paydng interest up interest an i 
to date on the unpaid portion of the legacy and then to P'‘nicii)a 

principal (a). 


A gift of residuary personalty naturally carries with it all (bj Resiimry 
income produced by the residue after the death. Even where 
the gift is only to take effect on a future contingency, it will 
cart}' with it the intermediate income, subject to the 
statutory rule limiting the period during which accumu¬ 
lation of income is possible (6). A residuary devisee, 
whose interest is vested, has always been entitled to the 
rents and profits of the realty from the death, but 
formerly, where the devisee’s interest was contingent, the 
rents and profits until the happening of the contingency 
went to the heir-at-law. This is altered by s. 175 of the 
Law of Property Act, 1925, where the testator dies after 

1925. The section provides that— 

(i) a contingent or future specific devise or bequest of 

property, whether real or personal, and 

(ii) a contingent residuary devise of freehold land, and 

(iii) a specific or residuary devise of freehold 

trustees upon trust for persons whose interests 

are contingent, 

shaU, subject to the statutory provisions relating to 
accumulations (c), carry the intermediate income o 
property from the death of the testator, except so ar 


(y) Re Churchill, 1909, 2 Oh. 431; R« Stokes, 1928, Oh. 716. 

( 2 ) Clark V. Sewell (1744), 3 Atk. 99. , , 1937 Ch. 

(a) Rt Prince (1935), 51 T. L. R. 526; Re MorUy s EeUOe. 193-, o 

(5) Counters of Beotive v. Hodgson to H- ^ ^ 

Taylor. Smart r. Taylor, 1901, 2 Oh. 134; Law ot Property 

1925,80.164—166. 

(c) Law of Property Act, 1925, ss- 164 loo. 
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Where the 
reeidte is 
► ettled. 


The rule iu 
AUhiuen v. 
WhiUeU. 


{c} Speoihc 


such income, or any part thereof, may be otherwise 
expressly disposed of. 

Where residuary personalty is settled on persons in suc¬ 
cession, the tenant for life, as already explained, does not 
necessarily take the whole of the income produced by it (6), 
and, in order to ascertain the residue on which the tenant 
for life is entitled to income, the executors must not be 
treated as paying the debts, funeral and testamentary 
expenses and legacies (c) entirely out of capital, but partly 
out of capital and partly out of income. It was laid down 
in Allhusen v. Whittell (d) that the executors must be 
treated as paying the debts, &c. \vith such portion of the 
capital as, together with the interest (less income tax (e)) 
on that portion/or one year, is sufficient for the purpose; 
but this is not a hard and fast rule, and will not be applied 
to a case where the debts, &c. are paid some considerable 
time before the end of the first year. In such a case, the 
Court will 80 adjust the accounts as to produce an 
equitable result between the tenant for life and the 
remamderman, being as careful to see that the tenant for 
life is not unduly penalised as that he is not unduly 
"benefited (/). 

Where the legacy is an immediate specific legacy of 
something which produces income, e.g., of shares or stock, 
the legatee, once the executor has assented to the legacy, 
is entitled to all the profit produced by the thing as from 
the testator s death (^), and, on the other hand, must bear 
all the expense connected with it as from the testator s 
death {h). Similarly, an immediate specific devisee of 
realty, on obtaining the executor’s assent, is entitled to 
the rents and profits as from the testator’s death. More¬ 
over, as already mentioned (f), if the testator died after 


(6) Ante, p. 163. 

(c) Not includiDg contingent legacies; these are payable entirely out 
of capital. {Be Fenwick's Will Trusts, 1936, Ch. 720.) 

(d) (1867), li. R. 4 Bq. 295. 

(e) Be Oldham, 1927, \V. N. 113. 

(/) Be McEuen, McEuen v. Phelps, 1913, 2 Oh. 704; Be Wdls, 
1915, 1 Oh. 769. 

(g) Barrington v. Tristram (1801), 6 Ves. 345; Be West, West r 
Boberts, 1909, 2 Ch, 180. And see Be Buxton, 1930, 1 Ch. 648. 

(h) Be Pearce, 1909, 1 Ch. 819; Be Books, 1933, Ch. 970. 

(t) Ante, p. 285. 
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1925, a contingent or future specific devise or bequest will 
carry the int^mediate income from the death of the 
testator, subject to the stated limitation. 


Wliei-e there is a legacy of shai'es, and there is an 
accretion thereto, either by the payment of a dividend or 
bonus or otherwise, the question frequently arises whether 
tho accretion belongs to the legatee or forms part of the 
testator’s estate so as to belong to the residuary legatee, 
and, if the shares are given to one for life and then over, 
a further question arises whether the accretion, if it does 
not form part of the testator’s estate, goes to the tenant 
for life as income or must be treated as capital. The 
answer to these questions can generally be found by 
supplying the provision of the Apportionment Act, 18(0. 
Under that Act, rents, annuities, dividends and other 
periodical payments in the nature of income are to be 
deemed to accrue due from day to day, and to be 
apportionable accordingly. The Act applies {inter alia) 
to the dividends of all companies registered under the 
Companies Acts (fc), even though they are private com¬ 
panies (Z), but it only applies where the dividend is 
declared in respect of a definite, though not necessarily 
regularly recurring, period (m), and it may be excluded 
by the will. If the dividend is declared in the testator s 
lifetime, it forms part of his residuary estate, even though it 
may not be payable until after his death (n ); but, if it is 
not declared until after his death, it will go to the 
legatee, unless it was declared in respect of a par¬ 
ticular period which occurred wholly or partly in the 
testator’s lifetime, in which case it will go wholly or partly 
to the testator’s estate, provided that the Apportionment 
Act, 1870, is applicable (o). If the Act is inapplicable, 
the legatee takes all dividends declared after the death. 
Thus, where the dividends on cumulative preference 
bequeathed to A. were in arrear at the testators , 
the company having earned no profits, A. was he 


(*) lie Lysaght, 1898, 1 Oh. 115; Re O^ppenheimer ^ 1907, 1 Oh. 
399 • 

(i) Re White, Theobald v. While, 1913, 1 Oh. Ml. 

(m) lie JoiDxtt, Joxoitt v. Keeling. 1922, 2 Ch. 44-. 

(n) Look y. Venables (1859), 27 Beav, 598. 

(o) Bates v. i/aeWet/ (1862), 31 Beav. 

L. R. 8 Ch. App. mf Re Cox’, Trust (1878). 9 Oh. D. 159, 7^. 

Edsoards. Rexohery v. Edwards, 191S, 1 Oh. 142. 


Accr<'tio!i to 

— 

whotiuT it 
to the 

Iff^utee or to 
the te.statoi’.s 
estate. 
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entitled to the whole of a dividend declared in respect 
of a year subsequent to the death, even though the 
dividend included all arrears (p). 


Whether 
accretion 
goes to life 
tenant as 
income or 
must be 
treated as 
capital. 


The same rules apply as between tenant for life and 
remainderman, so that the tenant for life will take as 
income all dividends and bonuses in the nature of dividends 
declared before his death, or declared afterwards in respect 
of a period covered by his life, even though they may be 
declared out of accumulated profits (q). The tenant for 
life of preference shares is also entitled to take as income 
ordinary shares, which by arrangement are transferred to 
preference shareholders in satisfaction of their claim for 
arrears of dividend (r). But, if no dividend is declared or 
paid for the financial years included in the life tenancy, 
the life tenant’s executors are not entitled to have the 
arrears made good out of future dividends, even though 
the shares are preference shares carrying a fixed cumulative 
preferential dividend (s). Further, if the dividend is paid 
partly in cash and partly by the allotment of new shares, 
the tenant for Ufe is not entitled to the new shares entirely, 
but only to so much of the value of the new shares as 
represents the part of the dividend not paid in cash (t). If 
the company is wound up and the shareholders receive 
more than the nominal value of their shares, the surplus, 
though in a sense profit, will not belong to the tenant for 
life as income but must be treated as capital (w). 


The rule in 
Bouch V. 
Spi-onle. 


Where a company has the power either of distributing 
its profits as dividend or of converting them into capital, 
and the company validly exercises this power, such 
exercise of its power is binding on all persons interested 
under the testator in the shares, and consequently what is 
paid by the company as dividend goes to the tenant for 
life, and what is paid by the company to the shareholder 


{p) Be WakUy, 1920, 2 Ch. 205; Re Sandbach, 1933, Ch. 505. And 
see Be MarjoribankSt 1923, 2 Ch. 307. 

(^) Lawrence v. Lawrence (1884). 26 Oh. D. 795; Bo Pieroy, 1907, 
1 Ch. 289; Be Muirhcad, 1916, 2 Oh. 181. 

(r) Re Maclvet'e Settlement, 1936, Ch. 198; Be Smith's Will Trusts 
(1936), 2 AUE. R. 1210. 

($) Be SaU, Niebet v. PhUp, 1918, 2 Oh. 697. 

(<) Re Malam, Ualam v. Hitchens, 1894, 8 Ch. 578. 

(«) Re Armiiage, Armitage v. Garnett, 1893, 3 Oh. 337. 
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as capital, or appropriated as an increase of the capital 
stock of the concern, enures to the benefit of all who are 
interested in the capital («), In all cases, the question is 
w'hether the company intended to capitalise, and has in 
fact capitalised, the profits or not (w?). But if the 
capitalisation of the profits is invalid, the tenant for life 
is entitled to them (x). 

Where stocks or shares comprised in a settlement are, on 
the death of the tenant for life, sold cum div.^ i.e., with the 
accruing dividend included, the Apportionment Act, 1870, 
does not apply, for the dividend belongs to the purchaser 
and does not form part of the trust estate. A.’s personal 
representatives have no equity to receive any part of the 
price in respect of the apportioned dividend accrued 
before A.’s death, in the absence of special circumstances (y). 
In practice, the trustees endeavour to postpone the sale 
until the shares are quoted ex div, on the Stock Exchange, 
but if a sale is required in the due performance of the 
trust they are not bound to wait; they may treat the 
whole of the purchase price as capital, unless the circum¬ 
stances are very special, in which case they should apply 
to the Court for directions ( 2 ). 

Where a legacy or annuity is subject to a condition 
subsequent that the legatee or annuitant shall not dispute 
the will, or shall not marry a particular person, or shall 
not marry without the consent of a certain person, the 
condition is regarded as in terrorem only, and no forfeiture 
is incurred by disregard of the condition, unless there is 
a gift over to another on breach of the condition (a). It is 

(t?) Bauch V. Sproule (1887), 12 A. C. 385, at p. 397; Be Speir, 1924. 

1 Ch. 359. This rule applies also in deciding whether super-tax (now 
called surtax) is payable in respect of the distribution {Commis 
of Inland Bevenue v. Blott, 1921, 2 A. C. 171). p, 

(uj) Be Evans, Jones v. Evans, 1913, 1 Ch. 23; Be Thomas, ’iq.iq' 

331; Be Taylor, 1926, Ch. 923; Re Bates, ^4) 

Ch. 682; Hill v. Permanent Trustee Co. of New South \iales, Lid., 1930, 

A. C. 720; Be Ward's WiU Trusts, 1036, Ch. 704. 

(z) Be Pieroy, 1907, 1 Ch. 289. ^ ,, .q.,. w K 

iy) Bulkeley v. Stephens, 1896. 2 Ch. 241; Be Walker, ' 

104; Be Firth, SykJy. BaU, 1038, Ch. 517, not following Be n.nter- 

stake's Will Trusts, 1938, Ch. 158. 

( 2 ) Be Firth, Sykes v. Ball, ubi sup., at p. 528. ri817) 

(a) Powell V. Morgan (1668), 2 Vern. 90; Lloyd . j 

3 Mer. 108. at p. 117; Re Whiting, Whiting v- De Butzen, 1905, I 

Ch. 96. *10 

S. ^ 


No apportion¬ 
ment where 
Stocks are sold 
cKn\ div. 
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not necessary, however, that the legacy or annuity should 
in so many words be given to a third person; it is enough 
for the testator to say that it shall fall into residue or shall 
be revoked or forfeited and void (6). Where there is such 
a gift over, it will be effectual even though the legatee does 
not know of the condition until it is too late to comply with 
it (c), and even though the person entitled to the gift over 
is the executor, and he does not inform the legatee of the 
condition, the executor being under no duty to give the 
legatee notice of the condition (d). If the legacy is settled 
on a legatee for life with remainders over, and the legatee 
for life disregards the condition, e.g., by marrying with¬ 
out the required consent, the forfeiture involves not only 
the life interest, but the remainders also (e). 


When a 
condition 
snbBeqnent 
is void. 


If the condition is contrary to public policy, if it is in 
total restraint of marriage (not being a second or subsequent 
marriage), or interferes with the duty of an infant legatee’s 
parent as regards the religious instruction of the legatee (/), 
or if it is repugnant to the nature of the gift, as when it 
forbids the legatee to take any proceedings to compel 
payment of his legacy, it will be void (g), as it will also be 
if it becomes impossible, as where the legatee is not to 
marry without the consent of the two executors, and one of 
them dies (h). The Court will not sufler any abuse of such 
conditions, so that the executors must not refuse their 
consent fraudulently or dishonestly or unreasonably (»)» 
and, when the consent has been once fairly given, it may 
not afterwards be withdrawn {j). 


When a 
condition 
precedent 
is effectual. 


Where the condition attached to the legacy or annuity 
is a condition precedent and is not illegal, the condition 
must be fulfilled before the gift can vest; the gift, there- 


(6) Rt Hanlon^ 1933, Ch. 254. 

(c) Rt Hodge's Legacy (1873), L. R. 16 Eq, 92. 

(d) Re Lewis, 1904, 2 Ch. 658; Re Mackay, 1906, 1 Ch. 25. 

(e) Re Whiting, Whiting v. De Rutzen, 1905, 1 Ch. 96. 

(/) Re Borwick, 1933, Ch. 657. 

(g) Rhodes v. MusweU Hill (1861), 29 Beav. 561; Re Williams, 1912, 
1 Ch. 399; Re Sandbrook, 1912, 2 Ch. 471; Re Lanyon, 1927, t Ch- 
264. 

(A) Peyton v. Bury (1731), 2 P. Wms. 625. 

(♦) Clarke v. Parker (1812), 19 Vee. 1. 

(j) Ingall v. Brown, 1904, 1 Ch. 120. 
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fore, fails if the condition is impossible at the date of the 
will or subsequently becomes impossible of fulfilment, 
unless it becomes impossible through the act of the 
testator (i), or imless fulfilment of the condition was 
rendered impossible by operation of law before the date 
of the will (j). There is no need, apparently, for a gift over 
to make a condition precedent efiectual (A:); and, in the 
case of a condition requiring marriage with consent, there is 
certainly no need for a gift over if some other provision is 
made for the legatee or annuitant in the event of marriage 
without consent (1). Where, however, a gift is made by 
will subject to a condition to be performed within a limited 
time, then, at any rate in the absence of an express 
gift over, it is always a question for the Court whether 
time is of the essence of the condition, and whether sub¬ 
sequent performance will not be a sufficient performance of 
the condition, having regard to the testator’s intention in 
imposing it (m). Thus where an annuity was bequeathed 
conditionally on the annuitant surrendering within six 
months a smaller annuity secured by the testator’s cove¬ 
nant, there being no express gift over, it was held that a 
surrender even after the six months (and even though 
made by the annuitant’s executor, the annuitant having 
died meantime) was sufficient fulfilment of the condition 
which was clearly imposed merely to prevent the testator s 
estate being liable for both annuities—an object attained 
by surrender even after the expiry of the time limit (to). 


(») Iq the case of realty, the gift fails if the condition is impossible 
of fulfilment, even though it becomes impossible through the testator s 
act {Re Turton, 1926, Ch. 96). 

(j) Re Thomas' Will Trusts, 1930, 2 Ch. 67. , 

{k) Scott V. Tyler (1787), 2 Bro. Ch. 431; Rc Browns Wxtl (1881). 

18Ch. D. 61. ,, „ _ 

(0 GilleU V. Wray (1715), 1 P. Wras. 2^4; Rs bourse, Eamptam 

V. NoursB, 1899, 1 Ch. 63. 

(m) Re Packard, 1920, 1 Ch. 596. 

(f») Re Goodwin, 1924, 2 Ch. 26. 


19 (2) 
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CHAPTEK XVIII. 


(1) Marshall¬ 
ing as 
between 
creditors. 

Qeueral 

principle. 


Marshalling 
between 
simple 
contract and 
specialty 
creditors 
before the 
Administra¬ 
tion of 
Estates Act, 
1883. 


MARSHALLING ASSETS. 


I. Marshalling as between creditors. —Where there are 
two creditors of the same debtor, and one creditor has a 
right to resort to two funds of the debtor for payment of 
his debt, and the other creditor has a right to resort to 
one fund only, the Court will so “ marshal ” or arrange 
the funds that both creditors are paid as far as possible. 
It will, therefore, order the first creditor to be paid out of 
the fund, against which the second creditor has no claim, 
60 far as that fund will extend, so as to leave as much 
as possible of the second fund for payment of the second 
creditor; and, if the first creditor has already paid him¬ 
self out of the second fund, the Court will allow the second 
creditor to stand in his shoes and resort to the first fund 
to the extent to which the second fund has been exhausted 
by the first creditor. 


This principle was frequently applied in the adminis¬ 
tration of a deceased person's estate as between simple 
contract and specialty creditors in days before the 
Administration of Estates Act, 1833. As has been 
already mentioned (a), specialty creditors, where the heir 
was bound, had a right to be paid out of the deceased s 
realty as well as out of his personalty, while simple con¬ 
tract creditors had no claim for payment against the realty 
unless it was devised on trust to pay debts, or was charged 
yvith debts; and, in the absence of such a devise or char^, 
specialty creditors might have resorted to the personalty 
in priority to, and to the realty in exclusion of, the 
simple contract creditors. Therefore, if the personalty 
was insufficient to pay both sets of creditors, the 
Chancery, when it was administering the estate, compellw 
the specialty creditors to resort in the first place to the 


(a) Ante, p. 235. 
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realty, so as to leave the personalty for the simple contract 
creditors; and if the specialty creditors had exhausted 
the personalty, the simple contract creditors were put in 
their place, against the realty, so far as the specialty 
creditors had exhausted the personalty (c). The specialty 
creditor, having two funds, was not allowed, by resorting 
to the fund which was the only resource of the simple 
contract creditor, to disappoint the latter, the object of the 
Court being to see that all the creditors were satisfied so 
far as, by any arrangement consistent with the nature of 
the several claims, the assets permitted. This was called 
“ marshalling of assets.” 

At the present day there is no need to marshal in 
favour of simple contract creditors, for the realty is now 
liable for payment of all the debts. But it is still neces¬ 
sary sometimes to apply the principle of marshalling as 
between secured creditors. If, for instance, a person, 
having tw'o estates, Blackacre and Whiteacre, mortgages 
both estates to A., and afterwarde mortgages Blackacre 
only to B., either with or without notice of A. s 
the Court directs A. to realise his debt first out of White- 
acre, and to take only the balance out of Blackacre so as 
to leave as much as possible of Blackacre to satisfy . ( )• 


The doctrine of marshalling is not allowed to prejudice 
the first mortgagee, and A. can, therefore, realise his secu¬ 
rities as he pleases (e), but if he pays himself out of 
Blackacre, B. is allowed to resort to Whiteacie to the 
extent to which Blackacre has been exhausted by A , ana 
to have the same priority against Whiteacre as A. had. 

B.’s right to marshal will be enforced, not only 
the original mortgagor, but also against ^ 

ing through him as volunteers. It is ’ 

by the fact that the mortgagor ^ different 

persons (/). But it is not allowed to prejudice purchasere 


(o) Aldrich V. Cooper (1803), 8 , 

(d) Lanoy v. Duke of Athol (1742), 2 Atk. 446, South v. 

(1865), 2 Hem. & Mill. 457. w q 170 

{ 0 ) WalliM V. Woodyear (1855), 2 Jur. N. S. 179- 
(/) Lanoy ?. Duke of Athol, $upra. 


Bloxam 


MarahaUing 
of Hecurities. 


No maraball* 
ing to pre¬ 
judice of first 
mortgagee. 


Nor to pre¬ 
judice of 
third person#, 
other than 
volunteers. 



294 


THE PRINCIPLES OF EQUITY. 


No inare>ball* 
tug unleas 
there is a 
oommoD 
debtor, nor 
unless one 
ereditor has 
a claim or 
charge on 
both fund^. 


or iB0rtg&g66d of on0 of tho ostetosi so tliRt, if in tho caso 
euppos^ above, the mortgagor had created another mort¬ 
gage of Whiteacre in favour of 0 ., B. would have no 
equity to throw the whole of A. s mortgage on Whiteacre, 
and 60 destroy C.’s security. As between B. and C., 
A. is bound to satisfy himself out of the two estates late- 
ably according to their respective values, and thus to leave 
the surplus proceeds of each estate to be applied in pay¬ 
ment of the respective incumbrances thereon (^). The 
position would be the same if C. were a mortgagee of both 
Blackacre and Whiteacre, unless C. took his mortgage 
expressly subject to the payment of the two prior mort- 
gages (h). 

In order that a case for marshalling may arise, there 
must be two creditors of the same debtor, or “ common 
debtor,” as he has been called. ” It was never said that 
if I have a demand against A. and B., a creditor of B. 
shall compel me to go against A.” (i). And one of the 
creditors must have a claim or charge upon two funds 
and the other upon one only. This is well illustrated 
by Webb v. Smith (fc). There Smith, an auctioneer, sold 
a brewery for Canning, and had part of the proceeds of 
sale in his hands subject to his claim for his charges m 
connection with the sale. He also had in his hands the 
balance of the price of some furniture also sold for 
Canning. Canning gave Webb a charge on the proceeds 
of sale of the brewery, and Webb gave notice of the charge 
to Smith. Afterwaixis, Smith handed the balance of the 
price of the furniture to Canning, and appropriated the 
part of the proceeds of sale of the brewery to the payment 
of his charges. It was held by the Court of Appeal that 
he was justified in so doing, and was not bound to pay 
himself his charges out of the furniture fund so as to 
leave the brewery fund for Webb; for Smith had no lien 
on the furniture fund for the brewery charges, but at most 
a right of set-off, and to compel him to rely on that 
might have prejudiced him. 

(g) Gibson v. Seagrim (1855), 20 Beav. at p. 619; Flint v. Sotoard, 
1893, 2 Ch. 54, at p. 72. 

(A) Barnes v. Raoster (1842), 1 Y. & 0. O. 401; Re Mower (18b9)i 
L. B. 8 Eq. no. 

(0 Ex parte Kendall (1811), 17 V«. 520. 

(A) (1885), 30 Ch. D. 192. 
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In connection with this subject, it may be mentioned Apportion- 
that if a mortgage debt is secured on two different pro- 
perties, and, by reason of death or otherwise, the equitioe eatates 
of redemption become vested in different persons, the debt aa between 
must be borne rateably by the two properties in pro- ^ 

portion to their respective values, unless one of the the equitiee of 
properties was made the primary fund for payment redemption, 
of the debt, or imless, when the separation of the t^o 
properties occurred, an intention was shown to exclude the 
ordinary rule of contribution (1). Thus, if A. mortgages 
Blackacre and a poUcy of insurance to B., and then conveys 
Blackacre to C. expressly subject to the mortgage, A. is 
entitled, on pajdng off the mortgage, to recover from C. a 
proportionate part of the amount paid by him (m). rSu ■ 

A. could claim no contribution from C. if tbe conveyance 
to C. contained no reference to tbe mortgage (n). 


II. Marshalling as between beneficu^ies.-'Uho order (2) 
in which the various assets of a deceased person are o e 
applied for the payment of his debts (o.) regylates the 
administration of such assets only as between the various 
persons beneficially entitled to the deceased & estate, and 
does not affect the rights of the creditors themselves, who 
may resort indiscriminately to aU or any of the assets. It 
may happen, therefore, that the assets are not applied in 
their proper order for payment of the debts. This js 
turbing action of creditors will give rise to a case tor 

marshalling. 


Now, the general principle of marshalling principl 

in any way affected by the Administration of 
1925 (y)~i8 that if any beneficiary 
his ben^t under the 

out of the property intended for such disappo P « ’ 

then such person may recoup or compensa e 

that disappointment, to the extent to 

against any property which ought to have been used to 

(0 De Rochefort v. Vawe$ (1871), h. 11-12 Eq. 540. And eee 

lApicomlf V. TApsoomb (1869), T.». R- ^ gg 

(m) lie Mainwann^, Mainwaring , igo 4 ’ i Ch. 42. 

in) Re Darby's Estate. 1907, 2 Ch. 46;>; Ee Best. 

(o) See ante, p. 261. 

(p) See 9. 2 (3) of the Aot. 


II 
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pay the debts before his property was resorted to. And 
if the property out of which he recoups himself is not the 
primary fund for payment of the debts, the person to 
whom that property is given may in his turn claim re¬ 
coupment out of any other property which ought to have 
been used to pay the debts before his property was 
resorted to. So that ultimately the debts are borne by 
the different properties in the right order. 


Agaiiut 
whom 
pecuniary 
legatees can 
marsh a). 


For instance, where the deceased died after 1925, if the 
property of the deceased out of which pecuniary legacies 
are payable has been exhausted in paying the debts, the 
legatees are entitled, to the extent to which that property 
has been used to pay the debts, to be paid out of any 
property specifically appropriated or devised or bequeathed 
for the payment of debts, or charged with, or devised or 
bequeathed subject to a charge for the payment of debts, 
but not out of property specifically devised or bequeathed 
without any charge of debts (s). 


Specific 
legatees and 
specific 
devisees. 


Specific legatees and specific devisees, whose property is 
not charged with debts, may claim compensation out of any 
other property of the testator, whether real or personal, if 
their property is used to pay the debts of the testator; 
but they cannot claim compensation out of property 
specifically appointed by the will under a general power of 
appointment or out of property of which the testator was 
tenant in tail, even if he has disposed of the property by 
his will. The amount of compensation to which they are 
entitled is the value of the interest of which they are 
disappointed; so that in the case of a legacy of shares 
given to an infant contingently on his attaining twenty- 
one, if the shares are sold to pay debts, the compensation 
will be the value of the shares when the infant attains 
twenty-one (i). As between themselves, these devisees 
and legatees contribute rateabiy to satisfy the debts of the 
testator which the property antecedently liable has failed 
to satisfy (m). Where a devise is charged with a legacy 


(s) See the order, anfe, p. 261. 

(0 He Broadwood, LyaU v. Broaduood^ 1911, I Ch. 277. 

(u) Administration of Estates Act, 1925, s. 34; First Sched. Part II.; 
Tombs V. Boch (1846), 2 Coll. 490. And see an/f, p. 264. 
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or portion, the devisee must contribute to the fuU value 
of the land at the testator’s death, without any deduction 
for the legacy or portion, and the legatee or portionist 

does not contribute at all (x). 


In addition to the ordinary kind of marshalling between 
beneficiaries which arises from the disturbing action ot 
creditors, there is a special kind of marshalling between 
pecuniary legatees which arises simply from the pre¬ 
sumption that the testator wishes all the legatees to be 
paid if possible. If, for instance, a testator who died 
before 1926 left certam legacies payable only out ol us 
personal estate, and certain others which he chargee on liis 
real estate, in aid of his personalty, and the personalty wb 
not sufficient to pay all the legacies, equity would maishal 
the legacies so as to throw those charged on the real estate 
entirely on that estate in order to leave more of the 
personalty applicable to the pajunent of the otner 
legacies (y). If the deceased dies after 1925, such a case 
for marshalling can only arise when the realty is spec ^ 
devised, for if it is not devised at all or devased only by 
way of residue it is available for payment of legacies 
although not expressly charged with them by the testator. 

' (X) Ee John, Jones v. John, 1933; ^ Saunders-Davies 

(1887).34 Ch. U. 482; S.V « v. Collins (1862). 

(y) Ilanby v. Roherti Amb. li/• ‘>^0* 

« Ha. 656. 


Marshalling 
between 
legatees, 
where certain 
legacies are 
charged on 
real estate 
and others 
are not so 
charged. 
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CHAPTER XIX. 


DONATIOXES MORTIS CAUSA. 


WTiat a A donatio mortis causa was described by Buckley, L.J., in 

Beaumont, Beaumont v. Ewbank{a), as a gift of an 
amphibious nature. It is not exactly a gift inter vivos, 
nor exactly a legacy. It is the delivery of property in 
contemplation of the donor’s death upon the express or 
implied condition that the gift is not to be absolute and 
complete until the donor dies. 


Requisites of The first requisite of a valid donctio mottis causa ie 

m^i^^'eauia. made in contemplation of death (6), 

(i) It must ^ usually, though perhaps not necessarily, made 

be made in "When the donor ia Very ill and expecting to die. Such a 

contemplatioii gift cannot be made by a person who is contemplating 
of death. suicide (c). 


{ii) Oncon- The second requisite is that it must be made upon the 
ab^lute onl 7 ®®udition that it is only to be absolute and complete upon 
oa death. donor s death, and shall therefore be revocable during 

his life, for, in the absence of such a condition, it will 
be a gift inter vivos, ^d, as such, it will fail unless it is 
perfect {d). ^ The condition need not, however, be expressji 
it may be implied, and will be implied from the fact 
that the gift was made when the donor was ill(e)* ^ 
the donor recovers from the illness, the gift will not take 
effect {/), though he need not die from the particular 
disorder from which he was suffering at the date of the 


(«) 1902, 1 Ch. 889, at p. 892. 

(b) Dufield V. £lwes (1827), 1 Bligh, N. S. 497, 530. 

(e) Jte Dudman, 1925, Ch. 553 j Agne \9 v. Belfmtt, ^o. Co., 1W6, 
2 Xr* B* 20^» 

(rf) Edwards y. Jones (1836), 1 My. & Cr. 226; Tata w. SUbori 
(1793), 2 Vea. 111. v y, / , 

(a) Gardner 7. Parker (1818), 3 Madd. 184. 

£ (/) Staniland r. WUlotl (1850), 3 Mao. & G. 6W. 
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gift(e). The gift will also be inoperative if the donor 
resumes possession of the property (/). But the donor 
will not be treated as resuming possession unless he resumes 
not merely the physical custody, but also dominion over the 
property given, so that a donatio mortis causa of bank notes 
will not fail merely because the donee replaces the notes 
in the donor’s deed box in order that the donor may keep 
them in safe custody for the donee (y). 


The third requisite is delivery of the subject-matter 
of the gift either to the donee or to some person on hia 
behalf. Without delivery there can be no domtio mortis 
causa, even if there be an oral or written expression ot 
intention to make a gift (/i). But if only there bo delivery 
the gift ^vill be good, even though the wnting, i± any, 
which accompanies it should not be attested (0> ^d even 
though there should be no writing at all 0). Delivery 

need not be made at the time of the gift; 
delivery to the donee in the character of bailee win ^ 
sufficient, if the quaUty of the possession is changed by 
the donor telling the donee to keep the thmg for himself m 
the event of the donor’s death (k). An express conffition 
may be annexed to the gift, e.y., that the donee s a p y 
the funeral expenses of the donor (1). 


The delivery may be actual or constructive. If the 
thing itself is not deUvered, the 

etfective symbol of it is not sufficient (m), but *e del ^ 
of some etfective means of obtaining it, e.g-j tn y 

a box, would suffice (n). 

, , 1 • fn DeliveTTDiuat 

The delivery must be made to the 

some one on bis behalf, delivery to an agent for the onor hiB.gent. and 


(e) Wilkes v. Allinglon, 1931, 2 (^. 

(/) Bunn V. Markham (1816), 7 Taunt. -31. 

(ff) Re Uawhine, 1924, 2 CIi. ^ 111 

(ft) Ward V. Turner (1752). 1 V* 517 ^ ' 

(!) Moore v. Barton (1851), 4 De G. & Sm. 517. 

(,) Tate V. Hilbert (1793). 2 Ves. 111. . ^ ifta 

(i Cain V. ifoon. 1896. 2 Q. B. 283. The same rule appue 

truer vivos : Jit Stoiuham, 1919, 1 

(0 mils V. mils (1841), 8 Mae- & W. 401- ^ ^ 3 ^^ 

(m) Ward v. Turner (1752), J Wh. & ^ • Wauerherg, 

\ni Jones v. Selby (1710), Preo. in Ch. 300- 

1915, 1 Cb. 195. 
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donor must 
p&rt with 
dominion. 


What may 
and what 
may not be 
given as a 
dcnatio mortis 
tausm. 


being ineffectual (o); and the donor must intend to part 
with dominion as well as with physical possession. Thus, 
in Trimmer v. Danbyif), where the key of a box, contain¬ 
ing some bonds labelled “ The first five of these belong 
to and are H. D.’a property,*’ was given into the custody 
of H. D., who was the testator s housekeeper, it was held 
that, as there had been no actual delivery of the bonds 
to H. D., and as the key was given to her in her character 
of housekeeper only and for the purpose of taking care 
of it for her master s benefit only, there was no valid 
gift. Nor is there an effective gift if a box is handed over, 
but the key, or apparently a duplicate key, is retained by 
the owner ( 5 '). The mere giving of a power of attorney to 
A. to deal with certain property, is not a sufficient parting 
with the donor s dominion over the property, but it is 
sufficient if, acting on the donor’s instructions, A. gets the 
property into his own name before the donor’s death (r). 

There cannot be any donatio mortis causa of realty 
or leaseholds, and not all pure personalty can be so given. 
Clearly, anything the title to which can be transferred 
by mere delivery, such as money or banknotes, can be 
given as a donatio mortis causa, and in a good many 
cases the delivery of a document or instrument has been 
held to constitute an effectual gift mortis causa, although 
the property represented by the document or instrument 
does not pass by the delivery, and therefore the gift would 
have been ineffectual if it had been intended to operate 
inter vivos. Thus, the following are capable of being the 
subject of a donatio mortis causa : a bond (s); a mortgage 
deed(/); a banker’s deposit-note (w); a cheque or promissory 
note drawn by a third person, or a bill of exchange, 

( O ) Farquknrson v. Cave (1846), 2 Coll. C. C. 3.56, 367. 

(P) (1856), 25 L. J* Ch. 424, And see Hawkins v. Bhwitt (I798)t 
Esp. 663; Solicitor to Treasury x. Lems, 1900, 2 Ch. 812; Re Harrison, 
Public Trustee v. Beat, 1934, W. N. 25. 

(g) Re Johnson, Sandy v. Reilly (1905), 92 L. T. 357; Re Craven's 
EstaU (No, 1), 1937, Ch. at p. 428. 

(r) Re Craven's Estate (No. 1), 1937, Ch. 423. 

(a) Snellgrove x. Bailey (1744), 3 Atk. 214; Gardner x. Parker, 
1818), 3 Madd. 184. 

(0 DufUld V, Elwes (1827), 1 Bligh, N. S. 497; Wilkes x. AlUngton, 
1931. 2 Ch. 104. 

(u) Re Billon (1890), 44 Ch. D. 76. Contrast Re Mead, Austin x. 
Mead (1880), 15 Ch. D. 651. 
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whether payable to bearer or order, and, if payable to the 
donor’s order, even though unindorsed by him (w); a Post 
Office savings bank book (v); War Savings Certificates and 
National Savings Certificates (x); an “ Exchequer Bond 
Deposit Book ” issued by the Post Office (y); a Victory 
Bondfs); an insurance policy (a). Although in these 
oases the gift may be imperfect, the possession of the 
document of title gives the donee an equity against the 
donor’s executors or administrators to have the gift made 
perfect, the rule that there is no equity to perfect an 
imperfect gift not applying to these gifts in contempla¬ 
tion of death (6). 


On the other hand, there cannot be a dojuUio mortis causa 
of a railway stock certificate (c). or of a certificate of building 
society shares (d). Nor can there be an efiective gift ot 
a promissory note drawn by the donor himself (e), or o 
cheque drawn by him on his banker, for such a promissory 
note or cheque is not property of the donor at aU, the 
promissory note is only a gratuitous promise ° , 

the cheque only a revocable authority given to ^ 
to pay money; in neither case is the dehvery a dehve y 

of property or of a document of title prope^y (/)■ 
There might, however, be a good gift of the mon y 
which the cheque relates, if the cheque was P«^«d ^ 
paid in the donor’s lifetime, or even after to 
the banker had notice of the death (g), or if it was negotiated 

in bis lifetime (h). 

(„) Veal V. Veal (1859). 27 Bcav. 303; v (1885), 

‘ Ct: 6,0. 

33 Beay. 619. , na901 44 Oh. D. 76, at p. 82. 

(6) Psr Cotton, L. J.. 

(c) Moore v. Moore (1874), L. ,qq 2 \ ch. 680. 

(d) Jte fTeston, Bartholomew y. 579. 

(tf) Re Lea'per, Blythe v. Atkin$on, \^ . • g^g approve*! 

(/) R, Beaumont. SeaumontJ. 

in Re Swinburne. 1926, Ch. ^ ^ 275^waa disapproved). 

Bromley v. Brunton (1866), U ^ 118. And sea Re 

(g) Tate V. Rilberi (1796), 2 V^- Ul. at p. U**- 

While, Wilford v. WhUe, im, 

{h) Rolls V. Pearoe (1877). 5 Ch. B. 730. 
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How a dw^aixo 
inorii4 eausa 
differs from 
a legacy and 
resembles a 
gift ifj<^rvirw. 


A donatio mortis causa differs from a legacy in three 
respects:— 

(1) It takes effect conditionaDy from the date of the 

delivery, and, therefore, need not be proved as 
a testamentary act; and 

(2) It requires no assent on the part of the executor 

or administrator to perfect the title of the donee. 

(3) Its validity, if made here, depends upon English law, 

not on the law of the donor’s foreign domicile. 
Thus a person domiciled in Russia can make a 
valid doruUio 'inortis causa in this country of 
property situate here, though such a gift would be 
ineffective by the law of Russia (i). iVnd a person 
domiciled here can make a valid donatio mortis 
causa of property situate abroad, although the 
foreign law does not recognize such a gift, provided 
his acts constitute a parting with dominion 
according to the foreign law (h). 


How it 
re.iembles a 
legacy and 
differs from 
a gift xnter 
vivot- 


A donatio mortis causa resembles a legacy in these 
respects;— 

(1) It is revocable during the donor’s lifetime, but not 

by his will (Z), and, though it may be satisfied 
by a legacy subsequently given, yet the mere 
fact that the legacy is of equal amount with the 
donatio mortis causa does not raise a presump" 
tion of satisfaction (w); 

(2) It is liable for the debts of the donor on a 

deficiency of assets (n); 

(3) It is subject to legacy duty in all cases where a 

legacy would be so subject; and 

(4) It is subject to estate duty (o), and, though possibly 

the executor or administrator is responsible for 
the payment of this duty, the donee must ulti¬ 
mately bear the burden of it, unless the donor 
has given a contrary direction in his will. A 
direction to pay “ testamentary expenses ’* out 
of the residue does not include the estate duty 
on a donatio mortis causa {p). 

(i) Re Korvirt^^ 1921, 1 Ch. 343. 

; J (I;) Re Craven's Eetaie (No. 1), 1937, Ch. 423. 

(i) Jones V. Selby (1710), Free, in Ch. 300. 

(m) Hudson y. Spencer, 1910, 2 Ch. 285. 

(«) Smith y. Casen (1718), 1 P. W. 406. 
ro) Finance Act, 1894, s. 2 (1) (o). 

(p) Re Hudson, Spencer y. Turner, 1911, 1 C^. 206. 
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CHAPTER XX. 


MORTGAGES. 


A LEGAL mortgage may be defined as a transfer of a wi^t a 
legal estate in land or other property for the purpose of mortgage i.. 
securing the repayment of a debt. Where the creditor 
obtains only an equitable interest m land or other 
property, the mortgage is called an equitable mortgage. 

All kinds of property are, as a rule, mortgageablewhat pro¬ 
hereditaments, whether corporeal or incorporeal; and per- 
soiial property, whether in possession or m action, ana 
whether the estate or interest in the property be the 
estate or the equitable interest, or be for life or tor the 
absolute interest, and whether it be a vested, expectant, 
or contingent interest. But there are certain kinds of and what are 

property which, for special reasons, are not mortga^- 

'able: For example, a right of 

mortgaged after the 14th of July, 1924(a), 

profit of an ecclesiastical henefice are not capable o 

being charged, either directly or indirectly (^) i 

he charged for certain purposes, such as 

a Larity also are, in general, not capable 

gaged without the consent of the Chanty Comrn^ 

eionersCd) or, in some oases, the Board of E ; Merest 
Again, property is sometimes given 
eocpressly made defeasible on an attemp 
it, and, of course, such property is not mor gag 

(а) Benefices Act, 1898 (Amendmmt), ci/'Wv. 520; 

(б) 13 Elie. c. 20; M‘Bean v. Beane (1885) 30 Oh. rn 

Ilawkin, y. Oathercole (1855), 1 Jv- N- S. 481. 

(o) Re Leveion (1878), 8 Ch. ng- Fell v. O^ial 

(d) Charitable Tm^ aTh « As to untvereities and oollcge.s, 

Trustee of Chanty Lands, 1898, i Ln. as t 

Bee the Universities and College Estates Act. 19J5. 

(«) Board of Education Act, 1899, 
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THE PRINCIPLES OF EQUITY. 


Infants 
cannot mort¬ 
gage. 


Companies. 


Nature of a 
mortgage at 
common law. 


Interference 
of equity. 


Even os regards freely alienable property, the owner 
may be under some personal incapacity, e.^., infancy, 
•which prevents him from mortgaging. In the case of 
companies, their property may be freely mortgageable 
in its nature, and yet if the company has no, or only a 
limited, power to borrow, any mortgage, or (as the case 
may be) any mortgage in excess of the limited power, 
will he void as being ultra vires. This rule is equally 
applicable whether the company is incorporated under the 
provisions of the Companies Acts (/), or under any special 
Act (g). It will be necessary, therefore, for the lender 
to consider the documents governing the constitution of 
the company, and to see whether borrowing powers are 
conferred thereby. Such powers may be given by 
implication. Thus, as a rule, an ordinary trading 
company may, without express authority, borrow for the 
legitimate purposes of the company (g). 

By the old common law the ordinary mortgage v^as 
strictly an estate upon condition; that is, a feoffment 
of the land, with a condition, either in the deed of 
feoffment itself or in a deed of defeasance executed 
at the same time, by which it was provided that, on 
payment by the feoffor of a given sum at a time 
and place certain, it should be hiwful for him to re¬ 
enter: and immediately on hvery of seisin being made 
the feoffee became the legal owner of the land, subject 
to the condition, and if the condition was performed 
the feoffor re-entered; but if the condition was not per¬ 
formed, the feoffee’s estate became absolute and inde¬ 
feasible as from the time of the feoffment, the legal right 
of redemption being then lost for ever. 

Happily, however, a jurisdiction arose under which the 
harshness of the old law in this respect was softened 
without any actual interference with its principles; \ for 
the Courts of Equity, leaving the legal effect of the 
transaction imaltered, declared it to be against conscience 
and unreasonable that the mortgagee should retain as 
owner for his own benefit what was intended as a mere 
security; and they adjudged that the breach of the 

(/) Ashbury Carriage Co. v. Siohe (1875), L. B. 7 H. L. 663. 

(g) W enlcch v. Hiver Bee Co. (1885), 10 A. 0. 354. 
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condition should be relieved against, so that the mort¬ 
gagor, although he lost his legal right to redociu, nevertheless 
had an “ equity to redeem" on payment within a 
reasonable time of the principal, interest, and costs; and, 
although the common law judges at iirst strenuously 
resisted the introduction of this new principle, they were 
ultimately defeated by the increasing power of ecpiity; 
but in their own Courts they still adhered to the rigid 
doctrine of forfeiture, with the result that the law relating 
to mortgages fell almost entirely within the jurisdiction of 

equity. 


In modern times the form of a legal mortgage has been 
altered. Instead of giving the mortgagee an estate upon 
condition, conveyancers adopted the form of an absolute 
conveyance, with a proviso for reconveyance on payment 
of the principal with interest meanwhile at the expiration 
of (usually) six months. Since 1925, however, a legal mort¬ 
gage of land can only take the form of a demise or sub-demise 
for a term of years absolute, subject to a provision for 
cesser on redemption, or a charge by way of legal mortgage, 
which has the same effect (h). But these are only changes 
of form. The mortgage is still, in point of law, irredeemable 
after the expiration of the time specified. In equity, 
however, the mortgagor is allowed to redeem even altei 
he is in default under the provisions of the mortgage 
deed itself, and the equitable right to redeem, which con¬ 
tinues even after the legal right to redeem no longei exis , 
is known as the mortgagor’s “equity of redemption. 


In determining whether any griveii transaction is m the 
nature of a mortgage, equity looks at the ® 

the transaction, and not merely at the form. ’..-i-hn 

a mortgage is a thing quite distinct from a • 

collateral agi’eement for a repurcliase by the ven o \ 
a stipulated time, whether any particular traiisac ion 
mortgage properly so called, or a sale with an op 

repurchase: depends on the special circumstanoos of ^ 

case, parol evidence being admissible to show 

on the face of it appeal's to be an absolute conveya_ 


In determin¬ 
ing whether 
triiUMaction is 
one of mort¬ 
gage the 
Court looks at 
the substance. 


(A) Law of Property Act, 1925, as. 85. 86, 87. 


20 
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The doctrine 
of ‘ ‘ clogging 
the equity.’' 


in fact, intended by the parties to be by way of security 
only That the conveyance, though absolute in form, was 
in fact in the nature of a mortgage, may appear from such 
circumstances as that the purchase-money so called wodd 
be grossly inadequate as the price of an absolute ran - 
ferH) or that the so-called purchaser was not let into 
immediate possession, or, if let into possession, accounted 
for the rents to the grantor, and only retained an amo^t 
rquhalent to his interest O'). In all these cases he 
question is what was the real intention of the parties 
If the transaction was really an out and out sale the 
time limited for the exercise of the right of re-purchase 
must be exactly observed. If the option of re-purchase is, 
in substance, a proviso for redemption, it is exerciseable 
in equity even after the stipulated time has elapsed. 


It is a settled rule of equity that any agreement which 
directly bars the mortgagor's right to redeena is ineffec¬ 
tual (Z), and that stipulations which even indirectly tend 
to have the effect of making the mortgage irredeemable 
are equally bad and unenforceable. All such stipulations 
are said to be void as clogging the equity of redemption. 
Indeed, at one period the Courts inclined to go even 
further, and to lay down the rule that any stipulation m a 
mortgage for a collateral advantage to the mortgage 
beyond payment of his principal, interest, and reasonab e 

costs, was necessarily bad. This was probably i 

fact that the rate of interest permissible was then limit 
by statute, and any collateral advantage in addition to in¬ 
terest at the permissible rate was in effect an evasion o 
the ^usury laws. The modem authorities show that ^ 
as to clogging the equity does not extend to prevent 
mortgagee from taking a collateral advantage if the ^ 
o-ain is otherwise free from objection (i.e., does not invo 
any element of fraud or oppression, and does not 
veno the provisions of a statute, e.g.y the Moneylen 
Acts), and if it does not, in fact, fetter the mo 


(i) Douglas V. Culverwell (1862), 31 L. J* Ch. 65. 

(/) Re Walden, Ex parte Odell (1878), 10 Ch. D. 76. 

(il‘) See the judgment of Lord Macnaghten in Manche^^* 
Co. V. North Central Wagon Co. (1888), 13 A. C. 654, at p. 668. 

(I) Hovxtrd V. Harris (1682), 1 Vem. 33; Salt v. org 
Northampton, 1892, A. O. 1. 
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gagor’s right to redeem (»0- it has been held h}' the 

House of Lords that there is uow no rule iu equity which 
precludes a mortgagee from stipulating for any collateral 
advantage, provided such advantage is not either (1) un¬ 
fair and imconscionable, or (2) in the nature of a penalty 
clogging the equity of redemption, or (3) inconsistent 
with or repugnant to the contractual or equitable right 
to redeem (n). 


Accordingly, where money was lent to a limited coni- 
pany, secured by a floating charge on the company s 
business, and it was agreed that the company should not 
for a term of five years sell sheep skins to any person 
other than the lenders, if the lenders were willing to pay 
as good a price as should be obtainable elsewhere, it was 
held that the lenders could exercise their option ol pre¬ 
emption, notwithstanding the mortgage was paid off 
before the expiration of the five years. The option formed 
no part of the mortgage transaction, but was a collaterai 
contract entered into os a condition of the company obtain¬ 
ing the loan, and was neither a clog on the equity nor 
repugnant to the right to redeem (o). And where a mort¬ 
gage of a public-house contains a covenant by which the 
mortgagor agrees, during the continuance of the security, 
to take his beer from the mortgagees, and not from any 
other firm of brewers, such a covenant will be perfectly 

valid and enforceable by injunction (p). ® 

covenant in such a case is framed so that the obligation 
to buy beer exclusively from the mortgagees continues 
even after payment off, this is a clog on the 
on payment of the price of redemption the public-house 

is free from the tie(g). 


{m) Santley v. WiUk, 1899. 2 Ch. 474. 

and favourable) of the actual decision, see litc . qi^traae Co* 

A. C. 24; Kreglinger v. New Patagmia Meat and CoU Storage to., 

1914» A. C. 25* I* pn Ti/l 

(n) Kreglinger v. Hew Patagonia Meat 
1914, A. C. 25. And see De Beer$ ComoUdated 

Souih Africa Co„ 1912, A. 0. 52; and Re Cuban Land and Develof 

ment Co. (1911), Ltd., 1921, 2 Ch. 147. . « ij c* Cr vhi 

(o) Kreglinger v. Kew Patagonia Meat and Cold Storage Cc., 

sup. 

(p) Bigge v. Hoddinott, 1898, 2 Ch. 307. 

(j) Rice V. Koaket, 1902, A. O. 24. 

20 ( 2 ) 


IlluBtratioii 
of Iho 
doctrine of 
“ clogf^uii? 
tlio equity.” 
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Carrilt v. 
Bradley. 


Purchases by 
the mortgagee 
of the mort¬ 
gaged 
premises. 


Postponement 
of right to 
redeem. 


Where the owner of shares in a tea company mort¬ 
gaged them to the company’s broker, and agreed to use 
his best endeavoui*s to secure that always thereafter the 
broker should retain his employment with the company, 
and that if the company employed at any time another 
broker, the mortgagor would pay the commission which 
the mortgagee would othenvise have made, it was held 
that no action lay on this agreement after payment off 
of the luortgage(r). For otherwise the mortgagor 
would only get back his shares fettered with a practical 
difficulty as to dealing with them lest by selling he should 
lose his voting power in the company and his ability to 
avoid the employment of another broker. 

A right of pre-emption given to the mortgagee in case 
the mortgagor should proceed to a sale of the mortgaged 
property is good (s), but an option of purchase given to 
the mortgagee at the time of the loan is a clog on the 
equity, and therefore void, for otherwise by exercising the 
option the mortgagee could put it out of the mortgagor s 
power to redeem (i). On the other hand, there is no 
objection to the mortgagee buying the equity of redemption 
from the mortgagor, even though the only consideration 
given be a release of the mortgagor from the amount 
then due and owing under the mortgage (w), provided the 
transaction is subsequent to the mortgage. 

Although the law will not allow a mortgagor to be 
precluded altogether from redeeming, yet there is nothing 
to prevent a postponement of the right to redeein, at 
least, this is so if the provision as to not redeeming is 
mutual—it appears doubtful whether a provision preventing 
the mortgagor from redeeming is good, unless the mortgagee 
is also precluded from calling in the money (v). It used to 
be thought that the right to redeem could be postponed 
only for a reasonable period, e.g.y five or seven years 


(r) Carrxtt v. Bradley, 1903, A. C. 253. 

(a) Olby V. Trigg (1722), 9 Mod. 2. 

(i) Samuel v. Jarrah Timber and Wood-Paving Corporation, 

1904, A. O. 323. 

(w) Reeve v. Lisle, 1902, A. 0. 461. 

(v) Morgan v. Jeffreys, 1910, 1 Ch. 620. 

(w) Teevan v. Smith (1882), 20 Ch. D. 724; Bigge v. 

1898, 2 Ch. 307. 
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but the Court of Appeal has held recently in Knightsbridgc 
Estates Trust, Ltd. v. Byrne [x), that the date for re- 
<lemptioii may be postponed for any period the parties 
may agree upon, and that the Court will not allow the 
mortgagor to redeem before the contractual date in the 
absence of circumstances of oppression or undue influence. 
In that case a company agreed to pay back the borrowed 
money by instalments spread over forty years and it was 
held to its bargain. The perpetuity rule has no application. 


The limitation on the mortgagors right to redeem 
must not, however, result in making tlie possibility of 
redemption a mere pretence. So that a clause in a mortgage 
of leaseholds preventing the mortgagor from redeeming till 
the term itself had nearly expired was held void as a clog 
on the equity (^). Similarly, where land and an endow¬ 
ment policy, which was due to mature in less than twent) 
years’ time, were mortgaged together, a clause postponing 
redemption for twenty years, was held void, as making the 
policy irredeemable ( 2 ). 


It must also be noted that by s. 74 of the Companies Act, 
1929, a condition contained in any debentures or in any 
deed for securing any debentures, is not invalid )y reason 
only that the debentures are thereby made irredeemable 
or redeemable only on the happening of a contingency, 

however remote, or on the expiration of a peiio , 

long, any rule of equity to the contrary notwithstanding (a). 

This section does not apply to an ordinary mor gage gi 
by a company, such a mortgage not being a e en ure 

The doctrine of clogging is applicable not only 
but also to equitable mortgages, and to moitgages y J 
of floating charge equally with other mortgages (cj. _ 


(z) (1938), 55T. L. R. 196. l-airclough v. Swan 

{y) Morgan v. Jeffreys, 1910, 1 Cn. j 

Brewery Co., Ltd., 1912, A. C. 565. however. 

( 2 ) mms T. Symom, 1934, Ch. 442. Some doubt was, however 

thrown on this decision in KnigklshTidge. Estates Ir , 

(1938), 55 T. L. R. 196. 

(o) Sec also Agricultural Credits Act, USA 8. reversed 

\b) KnighUbri%e Estates Trust, Ltd. v ByrM. IMS, Ch- 741 j^mvers 

on another point by the Court of Appeal 2^, Co Ltd., 

(c) Kregliuger i New , British 

1914, A. C. 25. See also Le Been ConsoluUited Mvnes, Lta. 

South Africa Co., 1912, A. C. 52. 


Debentures 
may be made 

irredeemable. 


The doctrine 
of clogging 
applicable to 
equitable 
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mortgages 
and floating 
charges. 

Redemption 
on equitable 
terms of— 

(1) Notice. 


Tiie right of redemption possessed bj a mortgagor who 
is in default, being a purely equitable right, can only be 
exercised on equitable terms; the mortgagor, after the 
time named for redemption, can only redeem upon himself 
doing equity. Thus, le must give the mortgagee reason¬ 
able notice of his intention to pay off the mortgage or 
must pay interest in lieu of notice, for it is but fair that 
the party who has lent his money should have a reasonable 
opportunity, before the mortgage is paid off, of finding 
some other security. Where the just inference from the 
transaction is that the loan is intended to be of a permanent 
character, six months' notice or six months' interest in 
lieu of notice is required (z), but where the mortgage is 
merely temporary (as it is in the case of a merely equitable 
mortgage by deposit) then such a lengthy notice is not 
necessary: it suffices that such notice is given as is reason¬ 
able in the circumstances (a). If the mortgagor, after giving 
notice of intention to pay off on a certain day, fails to pay 
the money on that day, he must give a fresh notice or pay 
interest in lieu of notice; the fresh notice must be a 
reasonahle notice, not necessarily a six months’ notice (6). 
No notice of intention to redeem need be given, or interest 
in lieu thereof paid by the mortgagor, if the mortgagee has 
commenced an action on the covenant for repayment (c), or 
has taken possession of the security (d). Nor need notice 
be given or interest in lieu of notice paid if the mortgagee 
has already given notice requiring the mortgage debt to be 
paid off, or taken other steps to enforce payment, as by 
starting foreclosure proceedings (e). 


Mortgagor’s Where proper notice of payment off has been given, 

tonde^g mortgagor, at the expiration of the notice, on tendering 

amount due to the mortgagee the mortgage debt, interest and costs 

(or, if no notice has been given, on including in the tender 
interest in lieu of notice) is entitled to have his title deeds 
handed back to him together with the necessary document 

( 2 ) Brotime. v. Lockhart (1840), 10 Sim. 420: Smith r. Smithy 
1891, 3 Ch. 650. 

(o) Fitzgerald's Trustee v. Mellersh, 1892, 1 Ch. 386. 

(6) Cromwell Property Investment Co. v. Western, 1934, Ch. 322. 

(u) Prescott v. Phipps (1883), 23 Ch. D. 372. 

{d) Bartlett v. Franklin (1867), 36 L, J. Ch. 671. 

(a) Edmondson v. Copland, 1911, 2 Ch. 301. 
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to discharge the mortgage (/). As from the date \\ hen 
the tender is made interest will cease to rim m favour 
of the mortgagee even if the mortgagee refuses to execute 
the necessary document, provided that the mortgagoi 
does not continue to have the use of the money, but either 
pays the money into Court, if there be proceedings pcndin 
in which this can be done, or sets the ^oney asu e, as 
by paying it into a bank on deposit and account iiig 
Irtta^ee for any interest obtained from the bank {g 
C tender need not be such as would alTord a defence o 
In action at law, but if the tender be conditioiia on e 

execution of a document of discharge a 
must be allowed for the execution (h). It, aftei e 
the mortgagee improperly refuses to hand ot 1 
deeds and discharge the mortgage, he will ; 

pay the costs of redemption proceedings taken b> 

mortgagor (i). 

Another example of redemption being allowed only upon 
equitable terms is the doctrine of consohda lom As 

regards all mortgages made before January' t^Voreebs e 
general rule in equity was that (both in suits 
Ld in suits for redemption) the mortgagee entit ed (d recCy 
or derivatively by transfer) to the mortgages on tvo 
different estates mortgaged by the same 

insist on being paid both mortgages or 

is no question of equitable terms * ° consolidation os 

default, and there therefore bo .1 coi olid^^ 

regards any mortage where the ® ^ „,ade by 

has not expired {]), and ° . that A mortgages 

the same moitgagoi--it is not Buffi=ienUhat 

the legal estate of Whiteaoie, and - Blackaore 

estate of Blackaore ^ trustee loi A ^ ^ 

to the same mortgagee W- caii^ 

(/) 'A^pt Moraod on the mortgage is now sufficient (Law of 

Property Act, 1925, 8. 115). j 

(p) Edmondson v. CoplaJid, 191^ - Ch. JU 

(A) Webb V. Crosse, 1912. 1 Ch. 323. _ Robinson, 1911, 

(0 Edmondson v. J. Ch. 31. 

1 Ch. 480; Graham V q1,. D. 699. 

(A Cummins v. PK 109 

Ik) Sharp V. Itickard,, 1909, 1 Ch. 109. 
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The effect of 
8. 93 of Law 
of Property 
Act, 1925, on 
consolidation. 


Consolidation 

in the case of 

parties 

entitled 

derivatively 

^om the 

mortgagor. 


consolidation of the mortgage debts where one of the estates 
mortgaged has ceased to exist (as by forfeiture of mortgaged 
leaseholds by reason of the mortgagor’s bankruptcy) (0- 

Moreover, now under s. 93 of the Law of Property 
Act, 1925 (w), as regards mortgages made after 1881, 
a mortgagor cannot be subjected to consolidation unless 
a contrary intention is expressed in the mortgage deeds, or 
one of them. 

The right to consolidate may be exercised not only 
against the mortgagor, but against assignees of the equity 
of redemption, e.g., a second mortgagee (n), or a purchaser 
of the mortgaged property, provided that, as a general rule, 
the right of consolidation had arisen before the date of the 
assignment. Thus, if A, mortgages first WTiiteacre and then 
Blackacre to X., and subsequently conveys or mortgages 
Whiteacre to B., Wliiteacre can only be redeemed by B. 
on terms of taking a transfer of the mortgage on Blackacre, 
if X. so desires. But if A. mortgages Whiteacre to X., and 
then conveys or mortgages WTiiteacre to B., B.’s right to 
redeem will not be affected by A., subsequently to the 
conveyance or mortgage to B., effecting a mortgage of 
Blackacre to X. In such a case X., though he may con¬ 
solidate against A., will not be able to consolidate against 
B. (p). Again, if A. mortgages AVhiteacre to X. and Black¬ 
acre to Y., and B. then acquires WTiiteacre, the fact that Z. 
subsequently takes a transfer of the mortgages on both 
Whiteacre and Blackacre, gives Z. no right to consolidate 
against B. (g). The guiding principle is that the assignee 
of property which is subject to a mortgage takes the 
property subject to such equities, but only to such equiUes, 
as have come into existence before the time of the assign¬ 
ment (r). 


'(1) Re Raggett (1880), 16 Ch. D. 117. 

(m) Replacing a. 17 of CoDvoyanclng Act, 1881. 

(n) Hughes v. Britannia Society^ 1906, 2 Ch. 607. 

(p) Jennings v. Jordan (1881), 6 A. C. 698. 

(g) Minter v. Carr, 1894. 3 Ch. 498; Harter v. Colman (1882), 19 
Ch.p. 630. 

(r) Harter v. Colman (1882), 19 Ch. D. 630. 
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It must be noticed, ho^Yever, that an assignee of two or The doctrine 
more properties from one mortgagor stands in a widely 
different position from the assignee of one property 
only. If A., having mortgaged Blackacre and hiteacre 
to X. laiid Y. respectively, sells both properties to B., 
although for the moment no case for consolidation exists, 
vet if the two mortgages do eventually become united 
in the same hand (as by X. transferring the mortgage 
of Blackacre to Y.), a right to consolidate will arise (s). 

The case of the assignee of two properties from the same 
mortgagor is therefore to bo treated as a special one. 

It is anomalous, and constitutes an exception recognised 
by the House of Lords not as being sound in principle, 
but as too firmly established by authority to bo interfered 
with (f). 


An equity of redemption was originally regarded as a 
mere right, but afterwards was held to bo an equitable 
estate in the land (?0» so that the mortgagor might (sub- thehmd. 
ject only to the rights of the mortgagee) exercise all 
rights of ownership over the land, and might (subject 
to the mortgage) settle, devise, or even again mortgage, 
the land, and on his death intestate the mortgagoi s 
equitable estate descended to his lieir (if the propert) 
mortgaged was freehold) just as if it were a legal estate. 

Since 1925, a mortgagor of land, although the mortgage i.s 
a legal one, has a legal estate, for a legal mortgage o re( 
holds can now only be effected by the grant of a term ol 
years to the mortgagee, leaving the legal fee simple \ estec in 
the mortgagor, and a legal mortgage of leaseholds can on \ 
be made by a sub-demise, leaving the lease vested in R 

mortgagor, or in either case by a charge by ® 
mortgage, which will have the same effect (u). ^ oi gages 

created before 1926 by conveyance of the fee simp e, 
assignment of the -whole lease, were automatically con\ er ec 
by the Law of Property Act, 1925, into mortgages b\ 

demise or sub-demise (w). 


(0 Pledge v. White, 1896, A. C. 187. 

(0 Sec Sharp v. Pickards, 1909, 1 Ch. afc p. Ho 

(u) Casborne v. Searfe (1737), 1 Atk. 60 • 

(v) Law of Property Act, 1925, ss. 85, 86 

(w) Ibid. 1st Sched. Parts Vll. and \ HI- 
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Position of 
the mortgagor 
while in 
possession. 


Generally, where the mortgagor remains in possession, 
he is entitled to enjoy the mortgaged premises in the 
oixlinarv way; and he may cut and sever the crops and 
cut or sell the underwood (a;), and is not bound to account 
to the mortgagee for the rents and profits arising or 
accruing during his possession, even though the security 
should aftenvards prove insufficient; but where the secu¬ 
rity is already insufficient, a mortgagor in possession may 
be prevented by the Court from felling timber (y) or cutting 
and removing the crops and underwood ( 2 ). 


His right 
to bring 
actions. 


By s. 98 of the Law of Property Act, 1925 (a), a mort¬ 
gagor for the time being entitled to the possession or 
receipt of the rents and profits of any land, as to which 
the mortgagee has not given notice of his intention to 
take possession or to enter into the receipt of the rents 
and profits thereof, may sue for such possession or for 
the recovery of such rents or profits, or to prevent or 
recover damages in respect of any trespass or other wrong 
relative thereto, in his own name only, unless the cause 
of action arises upon a lease or other contract made by 
him jointly with any other person. Moreover, by virtue 
of s. 141 of the Act of 1925 (5), the mortgagor, so long 
as ho remains in possession and no receiver is acting for 
the mortgagee, can enforce the covenants and the right 
of re-entry contained in a lease (c). 


Mortgagor's Formerly, the mortgagor could not without the mort- 

consent, make a lease which would be binding on 
hiding on the f he mortgagee unless the mortgage deed authorised him to 
mortgagee: do SO (d). Now, however, under s. 99 of the Law of 

Property Act, 1925 (e), if the mortgage was made after 1881, 
the mortgagor while in possession, and the mortgagee 
also while in possession, may make certain leases which 
will be effective against both the mortgagee and the 


(ar) Trent v. Hunt (1853), 9 Exch. 14. 

(V) Kinr; v. Smith (IWa), 2 Hare. 239. 

(z) Bagnall v. Villar (1879), 12 Ch. D. 812. 

(а) Replacing s. 25 (5) of Judicature Act, 1873. 

(б) ThU takes the place of b. 10 of Conveyancing Act, 1881. 

(c) See Turner v. Walsh. 1909. 2 K. B. 484. 

{d) Keech v. Hall (1779). 1 Doug. 22; Iron Trades 
Insurance Association v. I7nio» Land and House 1937, L.' 

(tf) Replacing, with amendments, 8. 18 of Conveyancing Act, 1 » 

as extended by s. 3 of Conveyancing Act, 1911. 
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mortgagor, and not only against the party making 
them. The lease must be granted for the purpose of 
agriculture, or occupation, or for building, not mining, 
and the term must not exceed, in the case of an agricul¬ 
tural or occupation lease, 50 years, or (if the mortgage ^\'as 
made before 1926) 21 years, or, in the case of a 
lease, 999 years, or (if the mortgage was made before 19‘^b) 
99 years. The section does not authorise the mortgagoi 
to grant a lease of the mortgaged property together witii 
other property not comprised in the mortgage (c). 1 he 

lease must reserve the best rent that can reasonably be 
obtained, regard being had to the circumstances ot the 
case{/), but without any fine being taken. A counterpai 
lease must be executed by the lessee and (where the lease is 
made by the mortgagor) delivered to the mortgagee, but 
failure so to deliver will not invalidate the lease, though, 
as beuK^ a breach of the provisions required to be observec 
by the mortgagor, it will make the power of sale exercisable 
forthwith {g). The statutory power of leasing is, alter 
a receiver has been appointed, and so long as he still acts, 
to be exercised by the mortgagee and not ' 

gagor, but the mortgagee may by writing - 

^ower, in whole or in part, to the receiver. The 
may bo excluded by the mortgage deed itself or by a 
separate agreement in writing between the parties. 

Further, ivhere there is power to lease, a 
of accepting surrenders, with a view to S 
authorised llase, is now given by ^ 

while he is in possession, will not be bmding on the 
mortgagee (i). 

As regoi-ds the title deeds to the 
first mortgagee is entitled to the ° 1925 

this right is not affected by the fact 
bis security does not include the who _ * 

(e) King v. Bird, 1909, 1 K. B. 837 

(/) Coutts dh Co. T. a 79 V post, p. 326. 

(g) Public Trustee v. Lawrence, 1912. 1 ^ 3 of Conveyancing 

(A) Law of Property Act. 1925. s. 100. replacing a. 3 ot ^ 

V. Whyte, 1906. 1 K. B. 125. 


and to accept 
siirrenderH of 

leases. 


Rights as 
regards 
title deeds. 
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No reconvey¬ 
ance now 
necessary 
when mort¬ 
gage is paid 
off. 


the -whole lease in the case of a mortgage of leaseholds (;). 
But the mortgagor, so long as his right to redeem subsists, 
is entitled to inspect and make copies or abstracts of or 
extracts from the deeds at his own cost, and on paying the 
mortgagees costs, and this right cannot be excluded by 
agi-eement (k). Upon redemption, the mortgagee must 
hand over the title deeds to the mortgagor or to the next 
mortgagee, and_ will be liable, in any case, to give a 
suitable indemnity in respect of any title deed that is then 
missing, but is apparently only liable to pay compensation 
where the loss occurred through his own default (1), The 
mortgagee is not liable if on redemption he delivers the 
deeds to the person not having the best right thereto, 
unless ho has notice of tlie right or claim of a person 
having a better right (w). “Notice” here does not 
include notice implied by reason of registration under the 
Land Charges Act, 1925, or in the Middlesex or York¬ 
shire registry (n); there is, therefore, no need for the 
mortgagee to search before handing over the title deeds. 

When a mortgage of land is discharged, no recon¬ 
veyance is now necessary, for the term of years, which 
is the only estate a mortgagee has after 1925, will on 
payment become a satisfied term and will cease, whether 
the property mortgaged is freehold or leasehold, but 
without prejudice to the right of a tenant for life or 
other person having only a limited interest in the equity 
of redemption to require the mortgage to be kept alive 
by transfer or otherwise (o). Moreover, by s. 115 of 
the Law of Property Act, 1925, a receipt for the mort¬ 
gage money written on or annexed to the mortgage> 
stating tlie name of the person who pays the money, and 
executed {p) by the chargee by way of legal mortgage, or the 
person in whom the mortgage property is vested and who 
is legally entitled to give a receipt, will operate without 
any reconveyance, surrender or release, to merge the term 


(;) Law of Property Act, 1925, ss. 85 (1), 86 (1). 

(*) Ibid. s. 96 (1). 

(0 James v. Jiumsey (1870), 11 Oh. Div. 398. 

(m) Law of Property Act, 1025, s. 96 (2). 

(n) ^w of Property (Amendment) Act, 1926, Sched. 

(o) Law of Property Act, 1925. s. 116. 

(p) la spite of this word, the receipt need not be under seal. 
V. Geoghegan, 1934, W. N. 232.) 
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ill the immediate reversion. But, if by the receipt the 
money appears to have been paid by a person who is not 
entitled to the immediate equity of redemption (o), the receipt 
will operate as a transfer of the mortgage to him unless it 
is otherwise expressly provided, or unless the money is 
paid off out of capital money applicable for the discharge 
thereof and it is not expressly provideil that the receipt is 
to operate as a transfer. A mortgagor, howe\'er, cannot 
keep alive a mortgage paid off by him so as to affect pre¬ 
judicially a subsequent incumbrance; if, therefore, there 
are two mortgages on the same property, and tlu' moitgagor 
pays olT the first mortgage, the receipt will not operate to 
transfer the first mortgage to him. 


These provisions of s. 115 relating to the operation of 
a receipt apply to the discharge of a mortgage made to 
a building, friendly, industrial or provident society, in 
substitution for the previous statutory provisions relating 
to receipts given by such societies ( 7 ;), provided that the 
receipt is executed as required by the statute relating I 0 
the society. Receipts given by such societies require no 
stamp, but receipts given by other mortgagees under the 
section must be stamped as if they were reconveyance& 
under seal. 


If the mortgagee dies before the mortgage has been 
discharged, the legal right to give a receipt for the mort- 
gage money passes to his personal representatives, as also death, 
does whatever estate or interest in the mortgaged property ^ 
was vested in him ((/). In some cases, where a discharp 
is difficult or impossible to procure, application to the 
Court to exercise its powers to make a vesting or er wi 
be necessary (r). 


( 0 ) See Simpson v. Geoghegan, 1934, \\. N. 232. 

(p) JJuilding Societies Act, 1874.8. 42 ; 

B 63' Industrial and Provident Soeicties Act, 1893, s. 43. ^ 
CrosMe-Jim v. 1908, 1 Ch. 868. Whether the p^v.s.^ns o 

0 . 115 of the Law of Property Act, 1925, apply to the /orm of 
to be given in such cases, so as to require the nanio P 

paying the money to be stated. Is doubtful. 

( 5 ) Administration of Estates Act, 1925, ss. I 3, rep uigT ('” 
a^ia) 0 . 30 of Conveyancing Act, 1881. „ . „ . /r« 

(r) Trustee Act. 1925, ss. 44 el seg. And see He Albert Road (o 
58), Norwood, Trustees, 1916, 1 Ch. 289. 
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Right to a 
transfer in 
lieu of recon- 
vevance. 


Mortgagor 

cannot 

redeem before 
time 

appointed. 


How the 
equity of 
redemption 
may be lost. 


Formerly, the mortgagee could only be compelled to 
reconvey to the mortgagor, but could not be compelled to 
transfer the mortgage to a third person who paid off the 
money due on the mortgage; but s. 95 of the Law of Property 
Act, 1925 (s), enables the mortgagor, provided the mortgagee 
is not and has not been in possession, to compel a transfer 
on the same terms upon which he could compel a recon¬ 
veyance. This right exists whenever the mortgage was 
made and notwithstanding any stipulation to the con¬ 
trary, and it may be exercised by each incumbrancer or 
by the mortgagor, notwithstanding any intermediate in¬ 
cumbrance, but a requisition of an incumbrancer will 
prevail over a requisition of the mortgagor, and the 
requisition of a prior over that of a subsequent incum¬ 
brancer. This statutory provision has not altered the old 
rule that a mortgagee is not safe in transferring to the 
mortgagor’s nominee without the consent of a second 
mortgagee of whose mortgage he has notice (t). 

A mortgagor cannot as of right redeem before the time 
appointed in the mortgage deed, so that if the loan be 
for any specified number of years, it cannot be redeemed 
before the expiration of those years, and the security must 
in the meantime be maintained and the interest paid (u)- 

The equity of redemption may be lost by the exercise 
of the mortgagee’s power of sale or by foreclosure, or 
by operation of the Statutes of Limitations. Where a 
mortgagee of land obtains possession of the land com¬ 
prised in his mortgage, or any part of such land (x), the 
mortgagor’s right to redeem the land of w'hich ho is dis¬ 
possessed will be barred after twelve years from the 
mortgagee taking possession, or if a written acknowledg¬ 
ment has been given by the mortgagee to the mortgagor 
or some person claiming his estate, or his agent, then 
after twelve years from the last of such written acknow¬ 
ledgments (y). When the mortgagor’s right is thus 

( 5 ) This replaces s. 15 of Convejancing Act, 1881, as amended by 
s. 12 of Conveyancing Act, 1882. 

(/) Re Magneta Time Co., Molden v. The Company (1915), S’* 

L. J. Ch. 814. 

(w) West Derby Union v. Melropolitan Life Assurance Soci^y> I®" ' 

A. C. 647. 

{x) Kinsman v. Rouse (1881), 17 Ch. D. 104. 

(y) Real Property Limitation Act, 1874, s. 7. 
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barred, the mortgagee may by deed vest in himself the 
fee simple, or the whole lease in the case of a mortgage 
of leaseholds (a). An acknowledgment by one of several 
mortgagees will be eSectual only as against himself and 
not against the other mortgagees, although an acknow¬ 
ledgment given to one of several co-mortgagors enures 
for the benefit of all (b). No extension of time is allowed 
to the mortgagor for disability (c). 

No Statute of Limitations bars the mortgagor s right 
to redeem pure personalty (d), but where pure personalty 
and land are included in one mortgage and the mort¬ 
gagor’s right to redeem the land is barred, it has been held 
that the mortgagor cannot redeem the personalty, on the 
ground that he must redeem the whole or none (c). 


The dismissal of a redemption action on the mort¬ 
gagor’s failure to redeem operates to foreclose his light of 
redemption. 


The redeeming party must pay to the mortgagee the rncoof 
principal of the mortgage debt together with the interest 
thereon, and the costs reasonably incurred in relation 1x) principal, 
the mortgage debt, including costs properly incurred in 
ascertaining or defending his rights (/). The ag^egate 
amount so to be paid is usually known as the ‘ price 

of redemption.” 


The interest payable will be that stipulated for in the (2) interest, 
mortgage, but a clause in the mortgage to the effect that 
in default of punctual payment the agreed rate ot inter^t 
shall be increased is treated as penal and cannot bo 
enforced. A covenant, however, to pay the higher rate, 
with a proviso for reduction of that rate on punc 
payment, is perfectly valid “Punctual paymen 


(а) T-aw of Property Act, 1925, bs. 88 (3), 89 (3). 

(б) Rctftl Property Limitation Act, 1874, 6. 7. pnftttraon 

U Kinsman y. Rouse (1881), 17 Ch. D. 104; Forster v. Patterson 

(1881). 17 Ch. D. 132. 

(d) Weld V. Pelre, 1929, 1 Ch. 33. _ loofl Ch 

(e) Charter v. WaUon, 1899, 1 Ch. 176. But see HeJauncey, 1928, C . 

at p. 478. _ -,/v 

if) Dnjden v. Frost (1838), 3 My. & Cr. 670. 

(^) Bright V. Campbell (1889), 41 Cb. D. 388. 
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(3) costs. 


in such cases is taken literally as meaning payment on 
the exact date stipulated for(^), and the higher rate wiU 
be payable if the mortgagor has^ not paid on the due date, 
even though the mortgagee is in possession of the rents 
and profits, and in a position to satisfy his claim for 
interest thereout (li). On the other hand, though a provision 
for capitalisation of interest in arrear is also perfectly valid, 
compound interest cannot be exacted under such a provision 
by a mortgagee in possession with rents and profits in hand 
sufiScient to meet the interest due, even if the mortgagor 
fails to make punctual pa^nnent; for in such circumstances 
the interest cannot be said to be “in arrear ”(i). The 
extent to which interest in lieu of notice is payable has 
already been dealt with (A*). 

Although a mortgagee actively enforcing his security 
against the land is prevented by statute from recovering 
more than six years’ arreai’s of interest, yet if the mort¬ 
gagor seeks the Court’s assistance in redemption proceed¬ 
ings, he must bo prepared to pay all arrears due(0' 
Where the mortgagee has obtained judgment on the cove¬ 
nant for principal and interest, as from the date of judg¬ 
ment payment of interest can only be enforced against 
the mortgagor personally at the rate of 4 per cent., even 
though the covenant is to pay a higher rate, for the cove¬ 
nant is merged in the judgment (m). But if upon a true 
construction of the covenant that appears the intention, 
the mortgagee may, even after judgment, claim to 
retain his security till paid the higher rate of interest 
stipulated for (to). 

It is well settled that the mortgagor, if he wishes to 
redeem, must pay (1) all proper costs, charges and 
expenses incurred by the mortgagee in relation to the 
mortgage debt or the security; (2) the cost of litigation 
properly undertaken by the mortgagee in reference to the 
mortgage debt or security (such as foreclosure proceedings 

(^) Leeds and Hanler/ Theatre of Varieties v, Broadbent, 189S, 

1 Ch. 348; Maclaine v. Gatty, 1921, 1 A. O. 376. _ 

(A) Union Bank of London v. Ingram (1880), 16 Ch. D* 

(0 Wrigley v. Gill, 1906, 1 Ch. 165. 

(Ar) Ante, p. 310, (1) Po^U P- 349' 

(m) Re Sneyd, Ex parte Fencings (1883), 25 Ch. D. 338. . 

(«) Economic Life Assurance Co. v. Usborne, 1902, A. C. 
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or the cost of an ejectment action against the mortgagor, 
or of defending his title to the estate); and (3) the 
mortgagee’s costs of the redemption action (o). 

An obvious example of reasonable costs is the expense 
of revesting the property in the mortgagor, even though 
increased by reason of the mortgagee having settled the 
security, or by reason of a vesting order being necessary 
to deal with the legal estate vested in an absconding 
trustee-mortgagee (p). The costs of a legal mortgage 
agreed to be given to an equitable mortgagee are also 
reasonable costs as being incurred for the purpose of 
completing his security {q). 

A mortgagee in possession is entitled to his I'easonablo 
costs of management, and will be entitled to charge a 
commission paid to a receiver appointed for the purpos*- 
of receiving rents. But a mortgagee is in a fiduciary 
position, and is not entitled to make a profit out of his 
security. Hence, a mortgagee in possession, who does the 
work of management himself, is not entitled to charge 
for his sendees, but is only allowed liis actual out-of- 
pocket expenses (?'). For similar reasons a solicitor- 
mortgagee was formerly not allowed to charge his profit 
costs for professional services against the mortgagor (r). 
But by virtue of s. 58 (2) of the Solicitors Act, 1932, which 
takes the place of the Jlortgagees’ Legal Costs Act, 1895, 
B. 3, a solicitor lending money on mortgage, either alone 
or jointly with another, is entitled to recover his professional 
charges subsequent to and in relation to the mortgage, 
and is able to resist redemption, except on payment of 
such charges. 

As regards the costs of negotiating a loan, investigating 
the title and preparing the mortgage deed, these aie not 
costs incurred under or by virtue of the mortgage, ana 
form no charge on the property, but the mortgagee, w lo 

(o) Re Wallis (1890), 25 Q. B. D. 176, at p. 181; Re Leightons 
Conveyance, 1937, Ch. 149. 

(p) Webb V. Crosse, 1912, 1 Ch. 323, and caaea there cited. 

(?) Rational Frovinoial hank v. Games (1886), 31 Ch. D. 58- 

(r) Re Wallis (1890), 25 Q. B. D. 176. 

S. 


21 
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has to pay these costs to his own solicitor, can recover 
them from the mortgagor as a simple contract debt (0- 
And by s. 58 (1) of the Solicitors Act, 1932, re-enacting 
the Mortgagees’ Legal Costs Act, 1895, s. 2, this is so, 
even where the solicitor is himself the mortgagee, the 
section also enabling the solicitor in such cases to charge 
a negotiation fee (m). But it is to be noticed that where 
a mortgage is not completed, but goes off, through the 
default of the mortgagor, the costs of negotiation and 
investigation of title are not only no charge on the pro¬ 
perty, but are not even (in the absence of express 
agreement) recoverable as a debt from the proposed 
mortgagor (a:). 

The mortgagee is entitled to the costs of redemption 
proceedings, and, this right resting substantially on con¬ 
tract, he can only be deprived by reason of vexatious or 
unreasonable conduct amounting to a violation or culpable 
neglect of duty under the contract {y). And, in general, 
the Court can in suitable cases take into account miS' 
conduct of the mortgagee as a reason for not requiring 
payment of interest or costs for which the mortgagor 10 
not legally liable, but which, save for the misconduct, he 
might be required to pay as a condition of relief (^)- 

Who may 

redeem. 


(0 Wales V. Carr, 1902, 1 Oh. 860. 

(m) Re Norris, 1902, 1 Ch. 741. 

(x) Wilkinson v. Grant (1856), 25 L. J. C. P. 233. ^ 

(v) Cotterell v. Stratton (1872), 8 Oh. App. 295; 

5. Wales v. O’Connor (1889), 14 A. O. 273. 

(z) See Webb v. Crosse, 1912, 1 C3i. 323, at p. 330. 

(a) Tarn v. Turner (1888), 39 Ch. Div. 456. 

>b) Fell V. Brown (1787), 2 Bro. C. O. 278. 


Not only the mortgagor himself, but also aU persons 
entitled to any interest in the equity of redemption are 
entitled to come into a Court of Equity to redeem the 
land; and this will include, (1) The personal representa¬ 
tive of the mortgagor; (2) The devisee; (3) The person 
succeeding to the property on the mortgagor’s intestacy, 
(4) A tenant for life, a remainderman, a reversioner, or 
other limited owner; (5) A subsequent purchaser or lessee 

(including lessees whose leases are bad as against tne 
mortgagee (a)); (6) A subsequent mortgagee (h); (7) The 
crown on a forfeiture; (8) A trustee in bankruptcyi or 



MORTGAGES. 


323 


even, after annulment of his bankruptcy, a bankrupt (c); 
(9) A mere volunteer claiming under the mortgagor (d); 
or (10) A judgment creditor of the mortgagor (e), provided, 
at any rate, he has completed his title by execution. 
A person interested in any part of the mortgaged 
property may redeem the whole, subject, however, to the 
rights of the other persons interested in the property being 
reserved (/). 

Where there are successive mortgages, any subsequent 
mortgagee may redeem a prior mortgage, and every 
redeeming party is liable to be redeemed in his turn by 
those below him, and these latter are all liable to be 
redeemed by the mortgagor. But if a redemption action 
bos to be brought, there is a special rule as to parties which 
sometimes prevents a third or subsequent mortgagee or the 
mortgagor from redeeming one mortgage without also 
redeeming another. The rule in an action of redemption 
or foreclosure is, that all persons must be made parties 
who will be affected by the accounts taken in the action. 
Hence, if a fourth mortgagee wishes to redeem (he second 
mortgagee and has to bring a redemption action for this 
purpose, he must join as parties to the action not only 
the second but also the third mortgagee, and offer to 
redeem him also, for the third mortgagee is affected by 
the account of what is due to the second mortgagee. For 
the same reason, the mortgagor and all incumbrancers 
subsequent to the plaintiff are necessary parties, and the 
plaintiff must ask to have them foreclosed. On the other 
liand, the first mortgagee need not be joined, for it does 
not matter to him how much is due to the second mort¬ 
gagee. And for the same reason, in a foreclosure action 
brought by a second or subsequent mortgagee, prior mort¬ 
gagees need not be joined, though all inferior mortgagees, 
us well as the mortgagor, are necessary parties. 

Where the mortgagor is himself the redeeming party, 
the mortgage redeemed is extinguished, for, as was decided 

(C) Tie Pearce, 1909, 2 Ch. 492. 

(d) Jtand v. Cartwright (1640), 1 Oh. Ca. 59. 

(e) lie Parbola, Ltd., 1909, 2 Ch. 437. 

(/) Hall V. Ileward (1886), 32 Ch. D. 430. 

21 ( 2 ) 
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incumbrances in Otter V. Vaux (A), the mortgagor is not allowed to pay 
by ^ charge and keep it ^ive, even by express provision, so 

^ as to set it up against his own subsequent incumbrance, or 
even against his own incumbrance ranking pari passu with 
the one paid off (i). This rule is expressly recognised 
by 8. 115 (3) of the Law of Property Act, 1925 (A). In 
such cases the second mortgagee therefore obtains a first 
charge on the property. But where the mortgage is paid 
off by a tenant for life, whether in possession or in 
remainder (j), or other person having only a limited 
interest in the equity of redemption, he may require the 
mortgage to be kept alive by transfer or otherwise—a 
right which is preserved by s. 116 of the Law of Property 
Act, 1925, while it provides that in other cases, when the 
money secured by the mortgage term has been discharged 
the mortgage term shall become a satisfied term and shall 
cease. 

Equity rule In this connection, attention must be called to s. 185 of 
as to merger. Property Act, 1925 (/), which provides that 

there is no merger by operation of law only of any 
estate the beneficial interest in which would not be 
deemed to be merged or extinguished in equity. The 
rule of equity as to merger may be stated as follows: 

If the benefit of a charge on property and the pro¬ 
perty subject to the charge vest in the same person, 
then, as a general rule, equity will treat the charge as 
kept alive or merged accorchng to whether it be of advan¬ 
tage or no advantage to the person in whom the two 
interests have vested that the charge should be kept alive. 
But in either case clear proof of an intention to the contrary 
will displace the general rule, merger in equity being fcr 
the most part a question of intention only (m). 


(h) (1856), 2 K. & J. 650. 

(i) Re Tasker and Sons, Ltd., 1905, 2 Ch. 587. 

(j) Re Chesters, 1935, Ch. 77. 

(jfe) Ante, p. 317. 

(t) This section re-enacts s. 25 (4) of the Judicature Act, 1873- 

(m) See Thorne v. Cann. 1895, A. 0. 11; Adams v. An^ell 
6 Ch. D. 634; Liquidation Estates Co. v. Willoughby, 1898, A. 0* * 

Whiteley v. Delaney. 1914, A. C. 132; Re 'Fletcher, 

Fletcher, 1917, 1 Ch. 339; Re Warvnck's Settlement Trusts, QrevtUeJrvst 
Co. V. Grey, 1938, Ch. 530. 
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The power of a mortgagee of land to realise his Kemedies of 
security formerly depended on an expi'ess power of 
sale contained in the mortgtrge. As regards mortgages 
executed after 1881, a power of sale is implied by 
8 . 101 of the Law of Property Act, 192o (p), in all power of sale 
mortgages made by deed, so far as a contrary intention under the 
is not expressed in the mortgage deed and subject to 
the provisions (if any) in the mortgage deed contained. Act, 1925. 
This power is a power when the mortgage money has 
become due to sell, or to concur with any other person in 
selling, the mortgaged property or any part thereof, either 
subject to prior charges or not, and either together or in 
lots, by public auction or private contract, subject to 
such conditions of sale as the mortgagee thinks lit, with 
power to buy in and rescind or vary any contract of sale 
and to resell without being answerable for any loss 
occasioned thereby. And, where the mortgage deed is 
executed after 1911, this power of sale is extended so as 
to enable the mortgagee to impose on the property sold 
or the property retained by him, restrictions as to building 
on or other user of the land, and to sell the imnes and 
minerals apart from the surface with appropriate con¬ 
ditions. If his mortgage was made before 1912, he can 
only sell surface and minerals apart with the leave of the 
Court or under an express power contained in the 
mortgage deed (q). 


By s. 103 of the Law of Property Act, 1925 (r), how- “ 

ever, the power of sale is not to be exercised until (1; notice ^.jge of Htatu- 

requiring payment of the mortgage money has been sexve tory power. 

on the mortgagor or one of two or more mortgagors and 

default has been made in payment of the mortgage money 

or of part thereof for three months after such service [s), 

or (2) some interest is in arrear and unpaid for two months 

after becoming due; or (3) a breach has be^i co^mmitted 


(o) It must be borne in mind tliat. so long ^ ‘‘^V^rhTrDOwe^^of 

kc. Acts are in force, the exercise by Acts is subject to 

enforcing his security on property withm the Ac J 

restrictions* • amended by 

(») Replacing s. 19 of Conveyancing Act, „iven 

B. 4 Of cinvcyancLng Act. 1911. A simUar power of sale waa g.^en 

by Lord Cranworth’a Act (23 k 24 Viet. c. 145). , Trustee Act, 

(,) Law of Property Act, 1925, 9 . 92; replacing a. 3 of Irustee ac 

1893, Amendment Act, 1894. 

(r> Replacing s. 20 of o Ch 20. 

(«) See, hereon, Barker v. Illingworth, 1908, - 
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of some provision in the mortgage deed or in the Act (t), 
and on the part of the mortgagor or of some person con¬ 
curring in the mortgage to be observed or performed, 
other than the covenant to repay principal and interest. 


Etfect of 
exercisinjf 
power of sale 
improperly. 


If the mortgagee exercises his powei’ of sale before it 
ha.s become exerciseable, or otheknvise improperly or 
irregularly, he is liable in damages to the mortgagor. 
Usually, however, a bona fide purchaser from the mortgagee 
is not affected by the conduct of the mortgagee j and he 
is not, either before or on conveyance, concerned to see 
or inquire whether a case has arisen to authorise the sale, 
or due notice has been given, or the power is otherwise 
properly and regularly exercised (w). But if the purchaser 
has express notice that the mortgagee has not given due 
notice, the purchaser would not be safe in completing (j)- 


Position of The mortgagee cannot sell to himself under his power 

la^vfully sell to a second mortgagee or 
to one of several co-mortgagors, and this though the 
consideration for the sale is simply the amount then due 
on the mortgage (2); and though the mortgagee cannot 
sell to liimself, if he purports to do so and then resells to 
a purchaser, the latter sale will be treated as a valid 
exercise of the mortgagee’s power of sale (a), and a sale 
by a mortgagee is not invalidated by reason of the 
purchaser being given a right to call upon the mortgagee 
to repurchase the property wit hin a limited period at the 
price given for it (6). The mortgagee is not a trustee of 
the power of sale: the power is given to him for his el'll 
beneht, and if he exercises the power bond Jidsy without 
corruption or collusion with the purchaser, the Court will 
not interfere even though the sale^be very disadvantageous, 
unless, indeed, the pi’ice is so low as to be evidence of 
fraud in itself (c). 

(0 See, e.g.y Public Trustee v. Lawrence, 1912, 1 Ch. 793, anitf, p. 315. 

(tt) Law of Property Act, 1925, s. 104 (2); replacing Conveyancing 
Act, 1881, s. 21. 

(ar) Selwyn v. Garfitt (1887), 38 Oh. DW. 273. 

(r) Kennedy 7 . Be Traford. 1897, A. C. 180. 

(a) Aetwood v. Cobbold, 1894, A. O. 150. ,0 

(b) Belton V. Bass, Ratcliffe ^ Greiton. Ltd., 1922, 2 

(c) Warner v. Jacob (1882). 61 L. J. Ch. 642; Wanng v. London 
Manchester Assurance Co., Ltd., 1935, Ch. 310. See also Haddington 
Island Quarry Co., Ltd. y. Huson, 1911, A. C. 722. 
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The mortgagee is expressly protected by the Law of 
Property Act, 1925, s. 106 (J), i’rom liability for in¬ 
voluntary loss happening in or about the exercise of his 
statutory power of sale, or of any trust connected theie- 
with, or, if the mortgage was executed after 1911, of 
any power or provision contained in the mortgage deed. 
But the mortgagee will be liable in damages if, by reason 
of his improper treatment, the property is depreciated 
and the purchase price is therefore less than it should 

have been (e). 


.Uthougk since 1925 the mortgagee has only 
of years, yet on a sale he can convoy the whole lee simp couvpyance* 
estate if the fee simple is mortgaged, or, if the pi’oporty 
mortgaged is leasehold, the leasehold reversion ahected 
by the mortgage, and not merely the mortgage term, bu 
in either ease subject to any legal mortgage having 
priority to the mortgage in right of which the sale 
made; the mortgage term and any subsequent mortgage 
terms will merge or be extinguished (/). 

Under s. 101 of the Law of Property Act, 1925 (< 7 ), 0 —e-f 

power to appoint a receiver, like the ' gagee: 

implied in all mortgages made by deed after 1681, unles Appoiut- 
the mortgage deed shows an intention to t''® ®°"yary and ...m of a 
by 8 . 109 the power becomes exerciseable on the happeni ,, 
of the same events as the power of sale. The fact that 
the mortgagee has taken possession does not proven 
from appointing a receiver (h). The receiver is deem^ to 

be the^ent of the mortgagor, who is solely 

for the receiver’s acts and defaults unless the raort„ o 

deed otherwise provides. The receiver is entitled to 

recover the income of the property by ^ 

otherwise, and to give effectual receipts 

exercise any powers of leasing °^ to him • 

of leases which the mortgagee may have del o ^ 

persons making payments to him are 

(d') Replacing s. 21 of Conveyancing Act, 1881, as extended by 

•. 5 of Conveyancing Act, 1911. v. Union Bank 

(a) Tomlin y. Luce (1889), 43 Ch. D. 191, MoJlugn 

of Canada, 1913, A. O. 299. 

(/) Law of Property Act, 192o, S3. 

(j7) Replacing a. 19 of Conveyanmng Ac , ■ 

(?) Assurance Co., Ltd. v. Pearlberg, 1938, Ca. 
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inquire whether any case has happened to authorise him 
to act. The receiver may be removed or a new one 
appointed from time to time by the mortgagee in writing. 

Application The receiver must apply moneys received by him in 
of moneys discharge of all rents, rates, taxes and outgoings, in keep- 
receiTed. down the interest on prior incumbrances, in payment 

of his own commission (in default of any specified rate, at 
the rate of 5 per cent, on the gross receipts, or at any 
rate specified in his appointment, not exceeding 5 per 
cent.), and the premiums on fire, life, or other insurances, 
if any, properly payable, and the cost of executing neces¬ 
sary or proper repairs directed in writing by the mort¬ 
gagee (w), in payment of interest accruing due in respect 
of any principal money due under the mortgage, and m 
or towards discharge of the principal money if so directed 
in writing by the mortgagee. The residue, if any, of 
the money received must be paid to the person who, but 
for the possession of the receiver, w'ould have been entitled 
to receive the income of which he is appointed receiver, 
or who is otherwise entitled to the mortgaged property. 
The receiver must, if so directed in writing by the mort¬ 
gagee, insure to the extent, if any, to which the mortgagee 
might have insured, and keep insured against loss by fire 
all buildings, effects, or property of an insurable nature 
comprised in the mortgage (o). 


Remedies of 
the mort¬ 
gagee : 

(3) The power 
to take 
poeee<3sion. 


The power possessed by a mortgagee of taking posses¬ 
sion of his security is not, like the modem power of sale 
and the power to appoint a receiver, a statutory power; 
nor does it depend (as these powers used to) upon an 
express authority given by the mortgage deed. It results 
from the fact that upon the execution of the mortga^r 
the mortgagee becomes entitled to a legal estate in 
possession, and is, therefore, entitled to take possession of 
his property peaceably if he can, and if not, by means of 
an ejectment action against the mortgagor; the mort¬ 
gagor’s remedy in such a case being to redeem ms 
security, when the mortgagee must, of course, allow him 
to resume possession. It follows that this remedy of 
taking possession is only open to a mortgagee who 


(n) White V. Metcalf, 1903, 2 Ch. 567. . 

(o) Law of Proper^’ Act, 1925, a. 109; replacing Conveyancing a 
1881,3.24. 
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taken a legal mortgage (p). It follows also that, as a 
general rule, the mortgagee will in strictness be entitled 
to take possession the moment the mortgage deed has 
been executed without waiting for the mortgagor to make 
default in payment of the mortgage money at the 
due date, and without making any previous demand 
for possession. In some cases, however, the mortgagee 
covenants that he will not take possession till after the 
lapse of a certain period, or until the mortgagor makes 
default, and in such cases equity wll giant an injunction 
preventing the mortgagee from taking ])Os^ession in hreach 
of his covenant (q). Also when the mortgage contains an 
attornment clause, by which the mortgagor attorns tenant 
to the mortgagee, the resulting tenancy must bo ended 
before entry. 


The mortgagee can tivke possession eith<‘-r by entering 
into actual occujration of the property or by undertaking 
the management of the property and receiving the rents 
and profits, so as to deprive the mortgagor of control fr . 
In respect of these rents, so far as they are payable 
under leases already existing at the date of the mort¬ 
gage, or made subsequently thereto by the mortgagee s 
authority, the mortgagee is entitled to the benefit of such 
leases, and on taking possession can enforce payment of 
all future rent and all arrears due at the time (s). Ibis is 
the position also as to leases made by the mortgagor in 
possession by virtue of his statutory powers under s. 99 o 
the Law of Property Act, 1925, for such leases have the 
same effect as if the mortgagee had concurred therein (0- 


As regards leases made by the mortgagor after the 
mortgage, and not made under the statutory power oi y 
authority of the mortgagee, the mortgagee is entitled to 
eject the tenant, but is not entitled to collect arrears o 
rent due at the date of his taking possession, for there 
is no relationship of landlord and tenant between e 
mortgagee and the tenant (w). Such a relations ip wi 


(p) Garfitt V. Allen (1887), 37 Ch. D. 48. 

(q) Doe d. Pareley v. Bay (1842), 2 Q. B- 1-17. 

(r) Noyee v. Pollock (1886), 32 Cb. „ 

(«) Jie lnd, Coope ^ Co., Lid., l^ll, 2 Ch. 22^ 

(0 Municipal Society V. Smilh ^ • 

iu) Corbett V. Plowden (1884), 25 Ch. D. 6/8. 


1 low posses¬ 
sion is taken 
and the effect. 


As rogarde 
leases which 
are not 
binding on 
the mort- 
giigee. 
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only exist where there is evidence of a fresh agreement 
between the tenant and the mortgagee: even the payment 
of rent to the mortgagee by the tenant, though it creates 
a tenancy from year to year, does not necessarily establish 
a tenancy on the terms of the old lease so far as applicable 
to a yearly tenancy (z). In the case of agricultural holdings, 
however, the mortgagee must, if the tenancy is from year 
to year or for a term of years not exceeding twenty-one 
years at a rack rent, give the occupier six months’ notice 
in writing before he deprives him of possession other¬ 
wise than in accordance with the contract of tenancy, and 
the occupier is entitled to compensation for his crops and 
improvements (a). 


Blort^goe 
in possession 
liable to 
account, 


A mortgagee in possession is liable to account to the 
mortgagor for the rents and protits, and this liability to 
account does not cease because he in faot abandons posses¬ 
sion (h). He continues accountable also even after trans¬ 
ferring the mortgage, and is still liable for any default 
made by the transferee, unless the transfer is made by 
order of the Court, or with the mortgagor’s concurrence (c). 
But he w'ill be relieved from liability to account if the 
Court appoints a receiver, as in special cases it will do (d), 
or if he himself appoints a receiver under the statutory 
power (e). 


on the footing 
of “wilful 
default.” 


A mortgagee in possession is liable to account on the 
footing of “wilful default’’—that is, he must account 
not only for sums actually received by him, but also for 
sums which, but for his ovm default, he might have 
received. Thus, a mortgagee of a public-house taking 
possession of his security, and letting it as a tied house, 
subject to a covenant to take the mortgagee’s own beers, 
wU be accountable not for the rent he actually obtains, 
but for the higher rent he might have obtained had he 
let the house as a free house, without restriction as to the 


(z) Keith V. i?. Gancia # Co., Ltd., 1904, 1 Oh. 774. 

(a) Agricultural Holdings Act. 1923, s. 15. 

(b) Re Vrytherch (1839), 42 Oh. D. 590. 

(c) Hall V. Reward (1886), 32 Ch. D. 430. 

(d) County of Qloueetter Bank v. Rudry Merthyr Colliery 
1895, 1 Ch. 629. 

(c) Refuge Assurance Co., Ltd. v. Pearlberg, 1938, Ch. 687. 
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puicliase of beer(/). And he is liable to account for rent 
where he could have let the property but did not, and lor 
not making the tenants pay their rent in full if able to 
do so (g). If the mortgagee himself occupies the mortgage 
premises, he will be liable for an occupation rent based 
on the highest possible rental value of the premises {h). 
But the mortgagee is not accountable for advantages 
which are of a purely collateral character derived by 
him out of his possession of the security, and which do 
not affect the mortgagor, such as the profits made by 
him in supplying beer to a public-house of which he has 
taken possession under his mortgage (i). 


The rents and profits received by the mortpgee must 
be apphed in satisfaction of his claim for principal and profttn, and 
interest, and in the absence of special circumstances, 
accounts will not be taken against the mortgagee with 
an annual balancing of accounts on the footing of what is 
known as annual rests. That is to say, if at any pai^ 
ticular date it appears that the mortgagee had collected 
more than sufficient to meet the interest then du^ he 
will not be compelled to treat the surplus money in hand 
as a payment pro tanto in extinction of the capital de )t, 
for a mortgagee is not bound to accept payment ) 
driblets, but is entitled to have the accounts taken as a 
whole and not to be treated as repaid until he has been 
repaid the full amount of the debt in a lump sum {j) , 
and if a mortgagee in possession sells part of his secun } 
a rest will be directed as regards the proceeds of sa e on y, 
but there wll be no general rest (^). But if at t e ime 
the mortgagee takes possession no interest is m arrear 
and there is no serious danger overhanging his secun y 
which his entry was intended to forestall, t ese are 
special circumstances, and will make the 
accountable with annual rests—f.e., so far as t e j® 
exceed the amount of the interest the excess w 
in every year of such excess be applied in re uc ion 


(/) White V. City of London Brewery Co. (1889), 42 Ch. D. 23- 
(j7) yoyes V. Pollock (1880), 32 Oh. D. 53. at p. bi. ^ ^ ^ j 
(A) Marriott v. Anchor Reversionary Co. (ISol;, 


177 


(0 White V. City of TA>ndon Brewery Co. (1839), 42 Ch. D- -3. 
(;) Wrigley v. Gill, 1905, I Ch. 241. 

(k) Ainsworth v, J^ildiny, 1905, 1 Ch. 435. 
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Liabilities of 
a mortgagee 
io poseeesioD 
for bad 
management, 
&c. 


Remedies 
of the 
mortgagee; 

(4) Fore¬ 
closure. 


How fore¬ 
closure 
proceedings 
are com¬ 
menced. 


of the principal money (1). Moreover, if it is found that 
the mortgagee has remained in possession after being 
paid his debt he will be accountable to the mortgagor 
with compound interest at 4 per cent, as from the date 
of payment (m). 

A mortgagee in possession is liable for any loss due to 
his bad management, and will be liable for waste, e.g.y 
opening mines, unless the property is an insufficient secu¬ 
rity for the purpose of paying the interest (w). But the 
mortgagee may work mines already opened (o), and s. 101 
of the Law of Property Act, 1925 (p), confers on a mort¬ 
gagee in possession a power to cut and sell timber and 
other trees, ripe and fit for cutting and not planted or 
left standing for shelter or ornament, and to contract for 
any such cutting and sale to be completed Avithin twelve 
months of such conti'act. 


In foreclosure proceedings ‘ the Court is asked to set 
limits to its oym benignity, and to decree that the mort¬ 
gagor, already too late to redeem at law, shall be deprived 
even of his equitable right. A foreclosure action is 
therefore possible the moment the property is forfeited 
at law. Thus, if the mortgage provides for forfeiture on 
non-payment of interest, foreclosure will lie if interest is 
unpaid, even though the principal is not due (q). 


Foreclosure actions can be commenced by writ or by 
originating summons (r). The procedure by way of origin¬ 
ating su mm ons is also applicable to other claims between 
mortgagors and mortgagees, for Rule 5 a of Order LV. of 
the Rules of the Supreme Court provides that any mortgagee 
or mortgagor, whether legal or equitable, or any person 
having the right to foreclose or redeem any mortgage, 
whether legal or equitable, may take out, as of course, an 
originating summons, asking for payment of monies 


CO iruson V. Cluer (1840), 3 Beav. 136. 

(m) AsAworth v. Lord (1887), 36 Ch. D. 545. 

(n) Milleti v. Vavei/ (1863), 31 Beav. 470. 

(o) Elias Y. Snoivdon Slate Quarries Co. (1879), 4 A. C. 454. 

(p) Replacing 8. 19 of Conveyancing Act. 1881. . » 

(g) Williams r. Morgan, 1906, 1 Ch. 814; Kidderminster Jfulu(U 

Henefit Building Society v. Haddock, 1936, W. N. 158. 

(r) Ord. LV. r. 5a. 
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secured by the mortgage or charge, sale, foreclosure, 
delivery of possession by the mortgagor, whether before or 
after foreclosure, redemption, recouveyanc(* or delivery of 
]ios.session by the mortgagee. Where it is possible to 
})roceed by originating summons, this ])rocedure should 
usually be adopted, for the extra costs occasioned by 
proceeding by writ will not, in general, be allowed (s). In 
some cases, however, a writ will be the proper method of 
procedure. Thus, the Court will not settle a question of 
priorities or questions of disputed fact on originating 
summons, that procedure being intended only for tin- 
decision of simple questions between plaintiff and 
defendant (t). As already mentioned (w), actions for re¬ 
demption or foreclosure of mortgages, or for payment of 
principal money or interest secured by a mortgage or 
charge tipon land or to recover possession of land so 
mortgaged or charged, must be brought in the Chancery- 
Division. 


It has already been pointed out that where a claim is 
made to foreclosure all incumbrancers subsequent to the 
plaintiff as well as all other persons interested in the 
equity of redemption must be made parties, otherwise the 
persons not joined will not be bound by the foreclosure 
decree {x). 


WTiere an action is brought claiming judginent both lormof 
for payment and for foreclosure, the form of judgment 
settled in Farrer v. Lacy, Hariland d' Co. (y) is as „ctioD. 
follows: — 


(1) If the amount of the debt and interest is either 
proved, admitted or agreed at the trial or hearing, the 
plaintiff recovers against the defendant the debt and 
interest, and also so much of his taxed costs of the action 
as would have been incurred if the action had been brought 
for such payment only: or, 

If the amount of the debt and interest is not proved, 
admitted or agreed at the trial or hearing, an account 


(«) Barr v. Bardiny (1888), 36 W. R. 216; Johnson v. hvans (1888), 

60 L. T. 29; Judges’Directions, 22nd April, 1937. 

(0 lie Giles (1890), 43 Oh. D. 391. («) ^nte, pp. lU, n. 

(x) Oee V. Liddell, 1913, 2 Ch. 62. See ante, p. 323. 

(y) (1885). 31 Ch. D. 42. And sec Seton’s Judgments and Orders, 

Vol. III. p. 1829. 



Time allowed 
for redemp¬ 
tion in Q 
foreclosure 
action. 
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h taken of -what is due to the plaintiff for principal 
and interest under the covenant to pay; and the plaintiff 
recovers against the defendant the amount which shall be 
certified to be due to him on taking that account, and also 
so much of his taxed costs as would have been incurred 
if the action had been brought for payment only: And, 

(2) Whether the amount of the mortgage debt is or 
is not proved, admitted or a^eed at the trial or hearing, 
the judgment proceeds to direct an account of what is 
due to the plaintiff under and by virtue of his mortga^ 
security and for his taxed costs of the action; and in 
taking such account, what (if anything) the plaintiff shall 
have received from the defendant under the personal 
judgment is to be deducted, and the balance due to the 
plaintiff is to be certified; And, 

(3) Li respect of the amount so certified, the usual 
direction for foreclosure will be made. 

Where the claim is for foreclosure simply, the judgment 
will dii'ect the necessary accounts to be taken to asoertaan 
what is payable to the mortgagee by the mortgagor in 
order to redeem, and that upon payment of that amount 
within six months of the master’s certificate as to the 
amount the mortgagee shall reconvey and hand over the 
deeds; but if default is made, the mortgagor is to ^ 
absolutely barred from all further right to redeem. If 
the defendant makes default in payment under this fore¬ 
closure order nisi, application can be made at the expira¬ 
tion of the six months to have the order made absolute. 

The modem practice is to give only one time for 
redemption to all parties, including subsequent mort¬ 
gagees, and not, as formerly, successive times to each; at 
any rate, if the subsequent mortgagees do not appear an 
ask for successive periods, or if questions of priority anse, 
then only one period will be given for redemption, withou 
prejudice to the right of the incumbrancers as betw^ 
themselves, the Court not allowing the foreclosure action 
to be unduly prolonged simply because there are numerous 
incumbrancers (^). 

(z) Plate V. Mendel (1884), 27 Ch. D. 246; Smithett v. 

(1890), 44 C:h. D. 161. 
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The usual time given for redemption is six mouths, but 
the time may be enlarged if the mortgagor shows special 
circumstances, and pays the interest and costs certified 
as due(u). Where the receiver in a foreclosure action 
receives rents between the date of the certificate and the 
day fixed for redemption, it will be necessary to take these 
rents into account, and formerly a further period for 
redemption had to be allowed {b). But receipt of rents 
after the day fixed for redemption, even though before 
the order is made absolute, is no ground for an extension 
of time; and the practice now is to provide in the fore¬ 
closure order nisi that there shall be included in the original 
certificate whatever shall have been paid into Court by the 
receiver or been in his hands at the date of the certificate, 
and also such a sum (if any) as the plaintiff shall submit to 
be charged with in respect of rents and profits to come into 
the receiver’s hands before foreclosure order absolute (c). 

Under this order, provided the mortgagee submits to be 
charged a sura sufficient to cover the profits actually paid 
to the receiver before the expiration of the six months, 
no enlargement of time will be required. 

By B. 88 (2) of the Law of Property Act, 1925, where Effect of 
an estate in fee simple has been mortgaged by the creation 
of a term of years or by a charge by way of legal mort¬ 
gage, and the mortgagee obtains an order for foreclosure 
absolute, the order will operate to vest the fee simple in 
him, subject to any prior legal mortgage, and the mort¬ 
gage term will be merged in the fee simple, and any 
subsequent mortgage term or charge by way of 
mortgage bound by the order will be extinguished. And 
by 8. 89 (2) of the same Act, similar provision is made in 
the case of leaseholds mortgaged by sub-demise, so as to 
give the mortgagee the whole lease on foreclosure. 

By s. 91 of the Law of Property Act, 1925 ((^), it is 
provided that in any action of foreclosure or redemptio 

(а) Combe v. Stewart (1851), 13 Beav. Ill; y- Edwardi 

(1837), 4 RnsB. 125. 

(б) Jetmer Fuel v. Needham (1886), 32 Ch. D. 582. 

(fl) Simmone v. Blandt/, 1897, 1 Ch. 19. 

(d) Beplacing 8. 25 of Conveyancing Act, 1881. 
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llortgag-ee 
may pursue 
his remedies 
concurrently. 


“ Opening the 
foreclosure,” 
—what it is, 
and when it 
happens. 


the Court may order a sale of the mortgaged property on 
the application of any person interested in the mortgage 
money or the right of redemption, without previously 
allowing any time for redemption, and without first 
determining the conflicting priorities of incumbrancers. 
If the action is brought by the mortgagor or other person 
entitled to redeem, the order for sale seems to be a matter 
of right (/), but the Court may direct the plaintiff to 
give security for the costs of the sale, and entrust the 
conduct of the sale to the defendant. In other cases the 
order is discretionary, and if made may be on such terms 
as the Court thinks fit. 

A mortgagee’s remedies are exercisable concurrently 
so far as they are not inconsistent with one another. 
Thus, the mortgagee can in one action claim foreclosure 
and judgment on the mortgagor’s covenant to repay. 
And if after the property has been sold under his power of 
.sale or under an order of the Court, he is still not fully 
paid, he may sue the mortgagor on the covenant in respect 
of the balance (^). And if the mortgagee obtains only 
part payment on the covenant, he may go on with his 
foreclosure action, and (giving credit in account for what 
he has received) foreclose for the remainder, or he may 
exercise his power of sale to secure payment of the 
remainder of his debt. 

If the mortgagee obtains a foreclosure first, and then 
the value of the estate proves insufficient to satisfy the 
mortgage debt, he may still sue on the covenant; but by 
doing so he gives to the mortgagor a renewed right to 
redeem, or, as it is put, “re-opens the foreclosure’’(^)* 
But if the mortgagee has after foreclosure so dealt with 
the estate as to be unable to give to the mortgagor the 
reconveyance to whioh he is entitled on payment (as, C-Q t 
where the mortgagee has sold the estate), no action can 
be brought on the covenant (i). But a second or third 


(/) Clarke V. Pannell (1884), 29 S. J. 147. 

(g) Budge v. Richens (1873), L. R. 8 C. P. 358; Gordon Grant d: Co. 
V. Booe, 1926, A. C. 781. 

(A) Palmer v. Hendrie (1859), 27 Beay. 349. 

(0 Lockhart v. Hardy (1846), 9 Bear. 349. Contrast Gordon 
Grant ^ Co. v. Boos, 1926, A. O. 781. 
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mortgagee who consents to a foreclosure order absolute 
in favour of the first mortgagee does not thereby prevent 
himself from suing the mortgagor on the covenant {1). 
Though a mortgagee after foreclosure order nisiy but before 
foreclosure order absolute, should obtain the consent of the 
Court before exercising his statutory power of sale, he may 
without such consent make a title to a bond fide purchaser of 
the legal estate without notice (>«). 

A foreclosure decree is, to some extent, like the proviso 
for redemption itself, merely form, and is, on the ground 
of special circumstances, liable to bo opened, oven after 
foreclosure absolute (n). 


Under the Real Property Limitation Acts, 1833, 1837 
and 1874, a mortgagee’s right to recover the land in mort¬ 
gage is barred at the expiration of twelve years from the 
time when the right first accrued or from the last payment 
of any part of the principal or interest, or tlie last wTitten 
acknowledgment of his right, and the right to bring fore¬ 
closure proceedings will be barred when the right to sue 
for possession is barred (o), but w'hore judgment for fore¬ 
closure is obtained a new right of possession arises in the 
mortgagee, and is available for a further period of twelve 
years (p). 


Where the mortgage is of an estate in possession, the 
mortgagee’s right will usually accrue on the execu¬ 
tion of the mortgage deed and time will begin to run 
against him as from that date (^), even though there is a 
prior mortgage (r), or the land is subject to an occupation 
lease (s); and the fact that the prior mortgagee tato 
possession before the statutory period has expired will 


(0 Worihxngton v. Abbott, 1910, 1 Ch. 588. 

(m) Stevens v. Theatres, Ltd., 1903, 1 Ch. 857. a 

8 . 104 (2) (o) of the Law of Property Act, 19^. 

(fi) Campbell v. Holyland (1877), 7 Ch. Div. 166. 

\o) Ilarlock v. Ashberry (1882), 19 Ch. D. 539. Aa to disabUitj. 

Bco Purnell ?. Roche, 1927, 2 Ch. 142. 

(p) Pugh V. Heath (1882), 7 A. C. 235. . w 9 /u 

(< 7 ) Doe d. Roylance v. Lightfoot (1841), 8 M. & W. 364. 

(r) Johnson v. Brock. 1907, 2 Ch. 533. .. . 

(») Wakefield and Barnsley Union Bank, Ltd. v. Yates, lyio, 

Ch. 462. 


8. 


22 


Mort"llgee:^ 
aud the 
Sratutes of 
Limitatiou. 


338 


THE PRINCIPLES OF EQUITY. 


What pay* 
ments or 
acknowledg¬ 
ments suffice 
to prevent 
the Statutes 
of Limitation 
running. 


not suspend the running of the period (t). If possession 
adverse to the mortgagor has already commenced at the 
date of the mortgage, time ■will continue to run against 
the mortgagee, the mortgage conferring no fresh right 
of entry on him for the pui-pose of the Acta (m). 

But where the mortgage is of a future interest in land, 
the mortgagee’s right to recover possession or to foreclose 
accrues only as from the time when the interest falls into 
possession (x). This decision, however, owing to s, 8 of 
the Real Property Limitation Act, 1874, is of no assistance 
to a mortgagee of a reversionary interest in the proceeds of 
sale of land, or (so far as the land is concerned) in the 
proceeds of sale of a mixed fund of land and personalty. 
Such a mortgagee has no claim to the proceeds of sale of 
the land if twelve years have elapsed from the time when 
the mortgage money became due, or from the last payment 
or written acknowledgment, though he may still claim 
payment out of the personalty (y). 

Where and so long as the mortgagor and the mortga^ 
are for the time being one and the same person (which 
occasionally happens), the time does not begin to lun at 
all, the hand to pay and the hand to receive being the 
same, so that no actual payment is needed {z). 

In order that payment of principal or interest, or a 
w'ritten acknowledgment of the rights thereto, may set 
the time run n ing again in favour of the mortgagee, the 
payment or acknowledgment, if not made by the mortgagor 
himself, must be made by a person bound as between 
himself and the mortgagor to make it (6), Thus, paj^ent 
of rent by the occupying tenant without the authority of 
the mortgagor is not sufficient (c), nor is the receipt by the 


(<) Johnson v. Brock, 1907, 2 Ch. 633. 

(tt) Thornton v. France, 1397, 2 Q. B. 143. 

(ar) Hugxll v. WUkimon (1883). 38 Ch. Div. 480. - 

(y) Re Hazeldine's Trusts, 1908, 1 Ch. 34; Re WUham, 1922. 2 Ct 
413; ReJauncey, 1926, Ch. 471; Re Edwards' WiU Trusts, 1937, Ch- 
553. For s. 8, see post, p. 340. 

( 2 ) Topham v. Booth (1887), 35 Ch. Dir. 607; Re Dixon, Beynes v. 
Dixon 1899, 2 Ch. 661. ^ j. 

(6) Bradshaw v. Widdrington, 1902. 2 Ch. 430; Re Edwards' 
Trusts, 1937, Ch. 653. 

(c) Harlock v. Ashberry (1882). 19 Ch. D. 639. 
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mortgagee of the surrender value of a policy included in the 
mortgage (d), nor the receipt of the proceeds of sale of part 
of the mortgaged property sold by the mortgagee (e). But 
a payment by a tenant for life operates to give the mortgagee 
further time against the remainderman (/*), and payment 
of interest by the specific devisee of real proj>erty subject 
to a mortgage made by the testator, the devisee being 
bound as between himself and the other beneficiaries to 
keep do™ the interest, keeps the mortgage debt alive as 
against the rest of the testator's estate ( 7 ); and payment of 
interest by the assignee of the equity of redemption keeps 
alive the debt as against the mortgagor (h); and payments 
by a receiver appointed under the mortgagee’s statutory 
powers will apparently suffice as being payments by the 
agent of the mortgagor (i). 

The Statutes of Limitation, in relation to land, bar 
and extinguish the title, and not merely the action or 
remedy of the dispossessed person, although in relation to 
pure personal property their effect is merely to bar the 
remedy without extinguishing the right (j); therefore, where 
a mortgagee suffers his right to be barred, his mortgage 
is extinguished, and he cannot enforce his claim to the 
land against the mortgagor or persons {e.g.y subsequent 
mortgagees) claiming under the mortgagor, even though 
the mortgagor has given a written acknowledgement of 
the mortgagee’s right after the expiration of the statutory 
period (A;), and he can be compelled by the person entitled 
to the land to hand over the mortgage and other title 
deeds (1). 

No arrears of interest charged on land are recoverable 
in any action or suit more than six years after the 

(d) Re Clifden, 1900, 1 Ch. 774. 

(e) Re McHenry. 1«94, 3 Ch. 290. 

(/) Roddatn v. Morle}j (18o6)* I De G* & J. 

(^) Re Lacey, 1907, 1 Ch. 330. 

(h) Re Eustace, Lee v. McMillan, 1912, 1 Ch. 561. 

(») Re Hale, 1^99, 2 Ch. 107. 

(j) Real Property Limitation Act, 1833, 8. 34. 

(At) Kibble v. Fairthorne, 1895, 1 Ch. 219. 

(Z) Lewie v. Plunket, 1937, Ch. 306. 

22 ( 2 ) 
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same becomes due, or after a written acknowledgment, 
signed bj the person bj whom the interest was payable 
or his agent (^), and in a foreclosure action the mort¬ 
gagee will therefore only be allowed six years’ airears 
of interest. 

In redemption proceedings, however, the mortgagor can 
only be allowed to redeem on the equitable terms of paying 
all arrears, even arrears payment of which the Statutes of 
Limitation prevent the mortgagee from actively enforc¬ 
ing (m). This is equally so where, the mortgaged property 
having been sold and the proceeds being in Court, the 
mortgagor applies for payment out of the surplus after 
satisfying the mortgagee’s claim (n), or where, the 
mortgagee having sold under his statutory power, the 
mortgagor claims the surplus proceeds of sale (o). It is 
possible also that twelve years’ arrears of interest can be 
recovered by action on the covenant (p). 

As regards the mortgagee’s remedy by way of action 
on the covenant, although as a gener^ rule an action can 
be brought on a covenant at any time within twenty 
years yet no action can be brought to recover any sum 
of money secured by mortgage or otherwise charged on 
any land or rent except ■within twelve years next after 
a present right to receive the same shall have accrued to 
some person able to give a discharge therefor, unless in the 
meantime there has been a payment of principal or interest 
or some acknowledgment of the right thereto shall ha^ 
been given in -writing, signed by the person by whom the 
same shall be payable, or his agent, when the twelve ye^ 
run from the last payment or aclmowledgment (r). Tms 
limitation is equally applicable where the mortgage debt 
is secured by a collateral bond ( 5 ), or where the propertf 


(/) Real Property Limitation Act, 1833, s. 42. 

(m) DinffU v. Co^ypen, 1099, 1 Ch. 726. , 

(n) Re Uoyd, 1903, 1 Ch. 385. See also Re Thomftoni 
gage Trusts, 1920, 1 Ch. 508. 

(o) Marshfield v. Hutchings (1887), 34 Ch. D. 721. 

Ip) See Carson^s Real Property Statutes, 3rd ed. p. 231. 

(q) Civil Procedure Act, 1833, s. 3. r mita- 

(r) Sutton V. Sutton (1882), 22 Ch. D. 511; Real Property rum* 
tion Act, 1874, s. 8. 

(0 Fearnside t. Flint (1882), 22 Oh. D. 579. 


MORTGAGES. 


341 


charged is a reversionary interest in land which has not 
fallen in (O- But it is not applicable as against a surety, 
whether joining in the mortgage deed (u) or making 
himself Uable on a separate bond (x). 

No Statute of Limitations applies to a foreclosure action 
in respect of pure personalty, and such an action may be 
brought even after the right to sue for the mortgage debt 
is statute-barred (y), and all arrears of interest are 
recoverable in such an action (z). But a mortgage of the 
proceeds of sale of land held in trust for sale is caught by 
the provisions of the Real Property Limitation Acts, and 
will be statute-barred at the end of twelve years (a). 


The general rules as to equitable priorities have already 
been discussed (a), but there are some special points to 
bo observed in their application to the conflicting rights 
of incumbrancers. The Law of Property Act, 1925, has 
made important alterations in the law of priority of mort¬ 
gages, and it is necessary to consider the position apart 
from and under the Act separately. 


Before the Law of Property Act, 1925, there could, 
in the case of freehold land, be only one legal mort¬ 
gage, for a mortgage of freehold land was created by 
the conveyance of the fee simple to the mortgagee. 
Where the legal estate was conveyed to the first mortgagee, 
a second, third, or subsequent mortgagee had 
equitable estate. The legal mortgagee was entitled to 
priority unless he had been guilty of such conduct ^ to 
render it inequitable for him to take advantage of t le 
possession of the legal estate (5). As between equita.b e 
mortgagees of land, the rule was that, if their moral claims 
were equal, the first in time was entitled to priority umess 
some later mortgagee prevailed by reason of his acquiring 


(<) Kirkland v. Peatfield, 1903, 1 K. B. 756. 

(tt) Re Frisby (1889), 43 Ch. D. 106. 

(r) Re Powers (1886), 30 Ch. D. 291. 

(y) London and Midland Rank v. Milohell, 1899, 2 Cn. 

( 2 ) Mellersh v. Brovm (1890), 45 Ch. D. 225. „ p. 

(a) Re Fox, 1913, 2 Ch. 75; Re Witham, 1922, 2 Ch. 413; ReJau y, 

Sntet p.'3a ("> 


The Statutes 
of Liinitatiou 
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rrioritics of 
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(ji) Before the 
Law of 
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the legal estate or the better right to call for a conveyance 
Taokinff. of it. The application of this rule gave rise to the doctrine 

of tacking. Under this doctrine a third mortgagee, by 
buying up a first mortgage and obtaining a conveyance 
of the legal estate, could squeeze out the second mortgage, 
and thereafter insist upon being paid the aggregate 
amount of the first and third mortgage debts before the 
second mortgagee received anything at all. The principle 
was that where the equities were equal, the law should pre¬ 
vail,—/w (nqmli jure, melior est conditio 'possidentis {c). 

Tacking not In order, however, that the equities might be equal, the 

third mortgagee must have advanced his money without 
equitable to notice of the second mortgage, otherwise his equity was 
pt in the not equal to that of the second mortgagee {d), but, if there 
egal estate, was no notice at the date when the money was advanced, 

it was immaterial that notice was obtained before the 
transfer of the first mortgage w’as taken (e). Moreover, an 
incumbrancer derived no advantage from having got in 
the legal estate where there were circumstances making it 
inequitable for him to do so, as where he had notice that 
the person from whom he obtained it was a trustee (/)• 

w*as sometimes called the 
Property Act, ^^^^trine of tabula in naufragio, the legal estate being 

the plank on which tlie third mortgagee could save himself 
in the shipwreck while the second mortgagee was drowned 
—has been abolished for the future by s. 94 of the Law 
of Property Act, 1925. While priority acquired by ^ 
third or subsequent mortgagee before 1926 by tacking 
is preserved, no priority can be so acquired after 1925. 

But there is another kind of tacking which was possible 
before 1926, and is still allowed, and indeed in one 
respect been enlarged by s. 94 of the Law of Property 
Act, 1925. A mortgagee who makes a further advance 
without notice of a subsequent mortgage has always been 


(o) Marsh V. Zee (1670), 2 Vent. 337; Bailey v. Barnes, 18^ 
1 25« 

(d) Brace v. Duchess of Marlborough (1723), 2 P. Wms. 491. 

(c) Taylor v. Rueadl, 1892, A. C. 244. , 

V. London and County Banking Co., 1901, 2 Cb. 23 » 
Harpham v. Shacklock (1881), 19 Ch. D. 207. 


1926. 

Tacking 

abolished 

except as 
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further 
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further 
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allowed to tack the further advance to his security and 
refuse to be redeemed by the subsequent mortgagee except 
on payment not only of the money originally advanced, 
but also of the further advance^/)- With regard to 
further advances made after 1925, the section provides 
that a prior mortgagee shall have a right to make further 
advances to rank in priority to subsequent mortgages, 
whether legal or equitable, and whether or not the prior 
mortgage was made expressly for securing further ad¬ 
vances, (a) if an arrangement has been imido to that etiect 
with the subsequent mortgagees, or (b) if he had no nolico 
of such subsequent mortgages at the time when tlie iurUicr 
advance was made by him, or (c) whether or not ho ha( 
such notice as aforesaid, where the mortgage imposes an 
obli"ation on him to make such further advances. I'ur- 
ther° if the prior mortgage was made expressly for securing 
a current account or other further advances, a moilgagce 
making a further advance will not be deemed to have 
notice of a mortgage merely by reason that it was regis¬ 
tered as a land charge or in a local deeds registiy 
in Middlesex or Yorkshire) if it was not so registered at 

the time when the original mortgage was , 

when the last search (if any) by or on behalf of t e 
mortgagee was made, whichever last happened. 1 
section applies to mortgages of land 

not to charges registered Acf such 

Act, 1925, or any enactment replaced by that Ac ,> 

charges are governed by similar provisions con ai 

s. 30 of the Land Registration Act, 1925, as amended by 

8. 6 of the Law of Property (Amendment) Act, ly-o- 

The result of the somewhat complicated Jf^the Law 

s. 94 of the Law of Property Act, 1925, as ap^l to 

normal case in which the borrower has i . ® i 
(‘State in land and the mortgagee has possession of the 

deeds, may he summarised thus: • 

(1) If the mortgage imposes an obHgation on t ® ' 

^ ^ gagee to make the further advance, it may be 

tacked, although the subsequent mortg g 

(l) Goddard v. Covtflin (1609), 1 J**'V ^^-$^^1886), 12 
(1861). 9 H. h. C. ryU; Bradford Banhng Co. v. Brigg 1 

A. C. 29. altered by the Law of 

(m) The wording of the section was thus alterea y 

Property (Amendment) Act, 1926, Sch u 
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registered and although the mortgagee making 
the advance has actual notice of the subsequent 
mortgage. In this respect the right to tack is 
extended, for notice was fatal to the right before 
1926 even if there was a contract to make the 
further advance (w). 

(2) If, though there is no obligation to make the 

further advance, the mortgage is made expressly 
for securing a current account or other further 
advances, actual notice of the subsequent mort¬ 
gage at the time of the making of the advance 
will prevent it from being tacked (except bj 
arrangement with the subsequent mortgagee), 
but the mere fact that the subsequent mortgage 
is registered at that time will not prevent 
tacking. In other words, the mortgagee need 
not search before making the further advance. 

(3) If the mortgage makes no mention of further 

advances, a further advance can only be tacked 
if the subsequent mortgage is not registered, or 
if an arrangement has been made to that effect 
with the subsequent mortgagee. 


The Law of Property Act, 1925, contains also in s. 
an important enactment respecting the priority of mort¬ 
gages made after 1925, not being mortgages or charges 
of registered land or of land within the jurisdiction of a 
local deeds registry. Every mortgage affecting 
estate in land made after 1925, whether legal or equitab s 
(not being a mortgage protected by the deposit of docu 
ments relating to the legal estate affected), is 
according to its date of registration as a land^ charg 
pursuant to s. 10 of the Land Charges Act, 1925 (q')* 

This section, it will be noticed, only applies where the 
mortgage affects a legal estate, i.e., where the mortgag 
has a legal estate. Any mortgagee who takes 
mortgage and does not get the title deeds relating to t 


(n) West V. WxUiamt, 1S99, 1 Oh. 132. 

(^) And see Land Charges Act, 1925, s. 13 (2). 
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legal estate preserves his priority by registration. If, 
however, the mortgagor has only an equitable interest, as 
where a life tenant or a remainderman is mortgaging his 
life interest or his remainder, the mortgagee to preserve 
his priority must give written notice to the trustees in 
accordance with s. 137 of the Law of Property Act, 
1925 (r). 


(r) See ante^ p. GO* 


f 
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CHAPTER XXI. 

EQUITABLE MORTGAGES. 

Where a debt is secured on property, but the mortgagee 
does not get a legal estate, his mortgage is an equitable 
mortgage. 

This may happen, for instance, by reason of the 
mortgagor himself having only an equitable interest, 
and so being unable to convey a legal estate, e.g,, if 
before 1926 A. conveyed the legal fee simple estate in 
Blackacre to B. by way of mortgage, and subsequently, 
during the subsistence of B.’s mortgage, purported to 
convey Blackacre to C. by way of mortgage, C. s mort¬ 
gage, until the coming into operation of the Law of 
Property Act, 1925, was equitable only, for the legal fee 
simple being in B. could not pass under the conveyance 
to C. 

After 1925, however, legal mortgages of freehold property 
can only be effected by demise for a term of years, and 
legal mortgages of leaseholds by sub-demise for a term 
of years (a), and as it is possible to create a legal term to 
take effect in reversion expectant on a prior legal term 
even though the prior term is longer than the second 
term (6), it is possible now to create any number of legal 
mortgages on the same property to subsist at the same 
time. 

Where at the commencement of the Act there were 
successive mortgagees who were entitled to a fee simple 
estate in possession or to whom a lease had been succes¬ 
sively assigned by way of mortgage, the Act converted the 
interest of all the mortgagees into legal terms of years, 
giving the first freehold mortgagee a term of 3,000 years, 
the second freehold mortgagee a term of 3,000 years and 
one day, the third freehold mortgagee a term of 3,000 

(а) Law of Property Act, 1925, ss. 85, 86. A charge by way of 
le«il mortgage has tlie effect of a demise or sub-demise. (Ibid. ». 87.> 

(б) Ibid. 8. 149 (5). 



EQUITABLE MORTGAGES. 


347 


years and two days, and so on; and giving to the first 
leasehold mortgagee a term ten days less than the term 
mortgaged, the second leasehold mortgagee a term nine 
days leas than the term mortgaged, and so on (c). Thus 
second and subsequent mortgages may all be legal mortgage.^ 
after 1925, and this kind of equitable mortgage has 
ceased to exist. It should be noted, how ever, that, if such 
a mortgage created before 1926 is not protected either 
by deposit of documents of title relating to the legal 
estate or by registration as a land charge, it will not, as 
against a purchaser in good faith without notice thereof, 
obtain any benefit by reason of being converted into a 
legal mortgage, but w'ill, in favour of such purchaser, be 
deemed to remain an equitable interest (c). 

But there is another Avay in which an equitable mort- (b) hifiHimil 
gage may arise. The mortgagor, though he has a legal mortgaj^.-s: 
estate, may use a form of conveyance ineffectual to transfer 
a legal estate, or the parties may deUberately abstain 
from any attempt at conveyance of the legal estate and 
agree lor a charge effectual in equity only. Any agree¬ 
ment (liowever informal in character) to give such a 
charge, gives the mortgagee an equitable interest in the 
mortgagor s estate in the property. 


Although, if the property to be dealt with is land, e.g., equitable 
tho agreement to give a charge thereon is required to be by 

evidenced by writing (d), yet it is settled that a mere ®P°®**'* 
deposit of title deeds (even without any written memoron- 

a valid mortgage in equity on the ground 
that the implied agreement to give a legal mortgage, 
hough not in writing, has been partly performed (e). 
out actual deposit as security for tho advance is necessary, 

0 herwise there is no sufficient part performance to take 
0 case out of the statute. Thus, there was no sufficient 
pertormance, and therefore no equitable mortgage, 
w ere a creditor who had been promised security over 
^ ^ property came accidentally into possession of the 

ffio property in question, and intimated 
_° debtor that the deeds were held as security (/). 


S 1925, l3t Schcd., Partd VII. and VIII. 

(el s. 4 of Statute of Frauds. 

(I877)7“ch 'll ‘ 

(/) lie Beetham (1887), 18 Q. B. D. 766. 
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In order to create an equitable mortgage by deposit, it 
is not necessary that all the title deeds (or even all the 
material title deeds) should be deposited,—it being suffi¬ 
cient, if the deeds deposited are material to the title and 
are proved to have been deposited with the intention of 
thereby creating a mortgage (i); but there is, of course, 
^eat danger m leaving any of the title deeds outstanding 
in the mortgagor, as the equitable mortgagee may thereby 
postpone himself as against subsequent incumbrancers 
thereby mduced to make advances in ignorance of his 
previo^ charge. There may be a valid equitable mort¬ 
gage by deposit of the mere receipt for the purchase- 
money of an estate contfuning the terms of the agreement 
for sale if there be no Utle deeds or conveyancers yet in 

the depositor s possession (/c), but a deposit of an attested 
copy of a deed is not enough (/). 


If there is a deposit of title deeds for the purpose of 
prepariBg a legal mortgage, and the money has actually 
been advanced, there is now a valid interim equitable 
mortgage, though this was formerly doubted (m). 

A deposit of a legal mortgage may constitute an 
equitable sub-mortgage (n). 


Mortpaffes by 
deposit do 
not require 
registration as 
land charges. 


Where an equitable mortgage is created by a deposit 
of title deeds relating to the legal estate affected there is 
no need to register the mortgage as a land charge, but an 
equitable charge affecting land if it is not secured by such 
a deposit must, if created after 1925, or acquired under 
a conveyance made after 1925, be registered as a land 
charge under s. 10 of the Land Charges Act, 1925; if 


(A) Lloyd V. Attwood (1859), 3 De G. & J. 614 
(») Lacon v. Allen (1856), 3 Drew. 579. 

(A) Goodwin v, Waghorn (1835). 4 L. J. N. S Ph 172 
(/) He Barrow (1834), 1 Kont. & A. 635. 

(m) Edge v. Worthington (1786), 1 Coi, 211. 

(n) Lacon v. Lifen (1862), 4 Giff. 75. 
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not so registered, the charge will bo void against a pur- 
chaser of the land, even though the purchaser has notice 

of the charge (o). 

By 8. 66 of the Land llegistratiou Act, 1925 (p), the 
proprietor of any registered land or charge may, subject ^“^"0 
to any overriding interests as defined by the Act, to any tered ifuni. 
entry to the contrary on the register, and to any interests 
registered or protected by entry on the register at the 
date of the deposit, create a lien on the land or charge by 
deposit of the land certificate or charge certificate, and 
the result will be the same as if the title deeds or mort¬ 
gage deed of unregistered land had been deposited by an 
owner or mortgagee entitled for his own benefit. If the 
title is registered as possessory and not absolute, the 
mortgagee should, in such a case, insist on deposit also of 
the title deeds prior to registration. 

It is not only in respect of land that an equitable mort- 
gage by deposit is possible-, there may be an equitable deposit of 
mortgage over personalty created by a deposit of the personalty, 
evidence of title, as whore, without any transfer or memo¬ 
randum, a share certificate is deposited as security for a 
loan(r). And a deposit of a policy of insurance may 
constitute an equitable mortgage of the policy (s). 

A mortgage by deposit will cover future advances,— J edTcovL-rs 
if such was the agreement when the first advance was 
made, or if the subsequent advance was, in fact, made on advances; 
ail agreement (express or implied) that the deeds were to 
remain a security for it as well. Parol evidence is admissible 
as to the existence of such an agreement (f). 

A mortgage by deposit carries interest at the rate of and canitM 
£4 per cent., failing any other agreed rate; the settled 
rule of equity being to give interest at £4 per cent, on usually. 


t-liargos Act, 1925, 8. 13; Law of Proi>erty Act, 1925, 

(p) Replacing b. 8 of the Land Transfer Act, 1897. 

(r) Hutrold v. Plenty, 1901, 2 Ch. 314. 

(0 Perrii v. Uulline (1854), 2 Sm. & G. 378. 

(1813)^2 B°79*^** 227; Ex parte Kensington 
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all equitable charges whatsoever, where the charge does 
not expressly provide a different rate, and although the 
charge should be altogether silent as to any interest 
whatever being payable {x). 

fn eq^iSjIe ^ regards the position of the equitable mort<ra<Tee in 
mortgagee : respect of his security, it may be said that, in general he 

has the same rights as a legal mortgagee, subje'ct only to 
such differences as arise from his not possessin<r the lecrai 
(i) Sale ; estate. Thus, an equitable mortgagee is, equafly with’ a 

legal mortgagee entitled to exercise the powers given 
by the Law of Property Act, 1925. Hence, if his 
mortgage is by deed as where he takes a memorandum of 
deposit under seal, he can exercise the powers of selling 
and of appointing a receiver. But a merely equitable 
mortgagee cannot, even if the memorandum of deposit 
IS under seal, transfer the legal estate by virtue of his 
statutory power (y). unless the memoraLum contaS^ 
some conveyancing device for the purpose, such as an 
irrevocable power of attorney given by the mortva^or to 
the mortgagee to convey the legal estate. ^ ^ 


(ii) fore- 
olosare, 


or sale in 
lieu of 
foreclosure; 


An eqmtable mortgagee can foreclose, but a person who 
has a mere eqmtable charge, as distinct from an equitable 
inortgage, though he can take proceedings to have his 
charge reahsed by sale, is not entitled to foreclose (z) If 
however, there is not a charge simpliciter, but an e.xpress 
agreement to give a legal mortgage, there is an equitable 
mortgage and the mortgagee may foreclose (a) Even if 
there is no memorandum of deposit and undertaking to 
execute a legal mortgage, the deposit of title deeds in 
Itself imphes such an undertaking, and confers a right 
to foreclose (6). The provisions of s. 91 of the Law of 
Property Act. 1925(c). enabling the Court to order a 


(x) Savi/le v. Drax, 1903, 1 Cli. 781. 

(y) Re flodson and Uawe's Contract Cl887y 35 Ph n /jne 

(z) Re Owen, 1894, 3 220. For a discussion of the difference 

between an equitable mortgage and an eauitablA 

County and Westminster Bank, Ltd. v. Tompkins 19^ I k* 
cspeciaUy the judgment of Scrutton, L. J. ' ’ ^ 

(a) Underwood v. Joyce (ISOl), 7 Jur. N, S 566 

(c) Replacing b. 25 of Conveyancing Act, 1881. 
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sale in lieu of foreclosure, are equally applicable to equitable 
as to legal mortgages (d). 


But an equitable mortgagee not having the legid estate 
is not entitled to take possession, and so cannot himself 
enter into possession of the rents and prolits(c), though 
if the tenant knowing the position pays rent to the 
equitable mortgagee the tenant cannot recover the rents so 
paid (/). 

As already mentioned, if the equitable mortgage 
is under seal, the mortgagee can appoint a receiver by 
virtue of his statutory powers, and, in any case, can apply 
for the appointment of a receiver by the Court. But, 
even after the Court has appointed a receiver on the 
application of an equitable incumbrancer, a first legal 
mortgagee is entitled to possession, provided he comes to 
the Court for an order to that effect (</), but will only be 
entitled to the rents as from the date when proceedings 
for possession are commenced (^). 

(d) Oldham v. Stnnger (1885), 51 L. T. 895. See ante, p. 335. 

(0 Ex parte Exgnold (1834), 4 D. C. C. 259. 

(/) Einch V. Tranter, 1906, 1 K. B. 427. 

{.9) Metropolitan Amalgatnated Betates, Ltd., 1912, 2 Ch. 497. 


(iii) cannot 
take pos¬ 
session ; 


(iv) appoint¬ 
ment of 
receiver. 



352 


THE PRINCIPLES OF EQUITY. 


Mortgages, 
pledges and 
liens dis* 
tingTiished. 


Delivery of 
possession 
essential to a 
pledge. 


CHAPTEE XXII. 

PLEDGES AND MORTGAGES OF PERSONALTY. 

A MORTGAGE of personalty is a transfer (subject to the 
equity of redemption) of the general ownership (legal or 
equitable) of the personalty comprised in the mortgage 
by way of security, to the mortgagee. A pledge of per¬ 
sonal chattels is a transfer of the immediate possession 
to the pledgee by way of security. 

A pledge is distinguished from a mortgage by the fact 
that although the pledgor parts with possession the owner¬ 
ship of the goods remains in him, subject only to the 
qua,lified property ^ therein which passes to the pledgee 
by virtue of the bailment to him, and which entitles the 
pledgee to sue third persons in trover or detinue (a). The 
pledge includes a common law lien, but must be distin¬ 
guished therefrom. A lien merely confers a right of 

retainer by way of security, but gives no power of sale, 
as does a pledge. 

In order to complete a pled^ it is essential that there 
should be delivery of possession to the pledgee, which, 
however, need not be contemporaneous with the ad¬ 
vance (b), and may be symbolical, as by delivery of the 
key of the room where the goods are (b), or by delivery 
of tbe documents of title (bills of lading and the like) 
relating to the goods (c); and, in general, it must be 
remembered that possession may be changed in law with¬ 
out any change in the physical position of the goods or 
any change of person in actual custody of them (d), as, for 
instance, where the pledgor retains actual possession, but 
undertakes to hold the goods to the pledgee’s order (e). 


(a) The Winkfield, 1902, P. 43. 

(JA miton V. Tucker (1888), 39 Ch. D. 669. Cp. Wrighiton 7. 
McArthur and Sutchinson, 1921, 2 K. B. 807. 

(o) Gr\gg v. National Guardian Assurance Co.y 1891, 3 C2j. 206. 
{d) Mills V. Charlesworth (1890). 25 Q. B. D. 421; French t. 
Gething, 1922, 1 K. B. 236. 

(e) Beeves v. Capper (1838), 5 Bine. N. O. 186; Martin v. Beid 
(1862), 11 C. B. N. S. 730. 
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Where possession has once been given, the pledgee’s 
rights are not necessarily determined by re-delivery of the 
goods to the pledgor if the re-delivery is only for a limited 
purpose. Thus, the pledgee’s rights are not determined 
as against the pledgor or his creditors by a re-delivery 
of the goods to the pledgor upon trust to sell on tlie 
pledgee’s behalf (/). 

But it must be remembered in this connection that 
where goods or the documents of title thei'oto are allowed 
to come into the possession of another, it frequently 
happens that dealings with the goods by the person in 
possession will be made valid by statute in favour of third 
parties, even though the person in possession had no 
authority for the purpose (^r). 

From the fact that possession is necessary to a pledge, 
it follows that while, in general, all personal property of 
a freely aUenable nature is capable of being mortgaged, 
property can only be pledged if it is capable of being 
actually or constructively delivered in possession. But a 
negotiable instrument or even a portion thereof, such as 
half a banknote, may be pledged (^). 

Since a pledgor retains the general property in the goods 
and the pledgee’s rights cease on a proper tender made 
of the amount due, the pledgor can, after tender, sue the 
pledgee for the goods in detinue or trover, tliough a 
tender by one of several pledgors, himself only entitled 
to a part interest in the goods, is insulScient for this 
purpose (i). Since a pledgor retains the general property, 
he can sell the property subject to the rights of the pledgee, 
purchaser will acquire a legal title (/i:), and will, 
a^r a proper tender to the pledgee, be entitled to sue 
the pledgee in detinue or trover as the pledgor himself 
could have done. Further, if the pledgee wrongfully 
deals with the pledge this may be not only a breach of 

(/) lUrth Weitern Bank. Ltd. v. Poynter. 1895, A. C. 56. 

O 1889; and aoe Babcock v. Lawson (1879), 4 

CA) Taylor v. Chester (1869), 4 Q. B. 309. 

t») V. Godsell (1870), 5 Q. B. 422. 

W Prankhn v. Neate (1844), 13 M. & VV. 481. 

S. 


What 

property car. 
be pledged. 


Respective 
righta of 
pledgor and 
pledgee. 
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contract, but may determine the bailment and render the 
pledgee liable for conversion (/). 


Pledgree’s A pledgee has no right to foreclose, but he has a 

li^Tfore right to a judicial sale, and may apply to the Court for 

closure^ fin order to have his charge realised (m). Moreover, 

without any order of the Court the pledgee has a power 
of sale at common law on default being made in payment, 
i.e.f if the loan is not repaid on the date agreed, or, if 
no time for payment was originally fixed, then a^r 
reasonable notice to the pledgor (n). 


Pledgor’s At any time before sale the pledgor has a rio-ht to 

redeem (o), though the whole security must be redeemed, 
re eem. where two or more chattels are pawned together there 

is no power to redeem one on payment of a proportionate 
part of the debt(p). This right to redeem probably, 
though not certainly, continues after the pledgor’s death 
in favour of his executors {Q). 


Pledges Where a pledge is given to a pawnbroker as defined 

plwnbroker^. Pawnbrokers Act, 1872, the Act will usually 

Act^ 1872- regulate the position and make various alterations in the 

common law rules generally applicable to a pledge. But 
the common law rules will apply, except so far as modified 
by the Act, and if the pledge is for an amount exceeding 
4 O 5 . the pawnbroker may make a special contract exclud¬ 
ing the statutory provisions, and in any case the Act 
does not apply to any pledge for an amount exceeding 
£10 (r). ^ 


Position of a 
mortgagee of 
personalty. 


The position of a mortgagee of pure personalty is in 
general, and m akin g the necessary allowances for the 
different character of the property mortgaged, the same 


(0 Ealliday V. Eolgate (1868), 3 Ex. 299; Donald v. Suckling 
(1866), 1 Q. B. 585, at p. 614; Johncon v. Stsar (1863), 15 O. B. 
N S 330. ^ 

(m) Carter v. Wake (1877), 4 Ch. D. 605. 

(rt) Ex parte Eubbard (1886), 17 Q. B. D. 698: Be Morritt 
(1886), 18 Q. B. D. 232; Devergee v. Sandeman, 1902, 1 Cfe. 579. 

(o) Kemp 7 . Weetbrook (1749), 1 Vee. 278. 

(p) Dobree v. Norelife (1870), 23 L. T. 552. 

(q) Ratcliffe v. Davis (1610), Yelr. 178; Bao. Abr. tit. Bailment. 
Tho right of the exeentor to r^eem is expressly reserved in the case 

of pledges to which the Pawnbrokers Act, 1872. e. 9. applies. 

(r) Ibid. 8. 10. > . » trr 
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as^that of a mortgagee of land. Thus, if foreclosure 
could be claimed if the property were land, it is equally 
available as a remedy where the security is personalty. 
A deposit of a share certificate as security for a loan has 
been held to amount to an equitable mortgage by deposit, 
and not to a mere pledge, and is therefore properly the 
subject of foreclosure (5). 


The statutory power of sale applies to mortgages of 
personalty where the mortgage is by deed, and it has been 
held that apart from the statutory power, and even if the 
mortgage is not by deed (e.^., where shares aie mortgaged 
by a deposit of the share certificate), there is a power of 
sale at common law analogous to the power of sale of a 
pledgee already mentioned {t). Where a mortgage of 
personalty names no date for repayment, and the mort- 
gagee gives notice requesting payment to be made, inti¬ 
mating that in default of payment he intends to sell at the 
expiration of his notice, a power of sale arises, even though 
he has requested payment of a wrong amount, and the 
same principle probably applies to a pledge (w). 

It has already been pointed out that a mortgagee is 

not barred of his right to foreclose a mortgage of pure 

personalty by any Statute of Limitations (a:), nor is he 

restricted in such proceedings to six years’ arrears of 
interest only (y). 


Although delivery of possession is essential to a pledge, 
there is, of course, no need for a mortgagee of personalty 
po^sssion of his security forthwith, even if en- 
tmed so to do, any more than in the case of a mortgage 
1 regards mortgages of personal chattels as 

defined by the Bills of Sale Acts, 1878 and 1882, 
restriction is placed on the mortgagee’s right to take 
possession. These Acts contain intricate provisions as to 

legistration and otherwise, which hardly call for treat¬ 
ment m this place. 


(*) Uarrold v. Plenty, 1901, 2 CJh. 314. 

yj\ Sandeman, 1902, 1 Ch. 679. 

(«) Stubbs V. Slater, 1910, 1 Ch. 632. 

p. ^1 Midland Bank v. Mitchell, 1899, 2 Ch. 

(y) Mtllersh V. Broum (1890), 45 Cb. D. 225. 

23 (2) 


161; ante. 


His power of 
Bale. 


Mortgage of 
personalty 
not within 
Statutes of 
Limitation. 


Mortgagee's 
right to 
possession. 
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Mortgagee of 
a settled fund. 


Mortgages 
of ships. 


Unregistered 
mortgages 
and equities. 


Where the personal property comprised in the mortga^ 
is, as often happens, an interest in a settled fund, notice 
should be given to the trustees in order to secure priority 
against subsequent incumbrancers ( 2 ). If the interest 
mortgaged is a reversion, and the reversion falls into 
possession before the mortgagee has actually exercised 
his power of sale, the trustees are not bound to pay over 
the entire reversion to the mortgagee if, as usually 
happens, it is in excess of the amount due on the mort¬ 
gage; the trustees need only pay to the mortgagee the 
amount of his mortgage debt; they may retain the surplus 
and eventually pay it over to the mortgagor, or to a 
subsequent mortgagee (if any). But the trustees are not 
obliged to adopt this course; they need not go into the 
mortgage accounts with a view to ascertaining what is 
due; if the assignment to the mortgagee is absolute in 
form, the mortgagee may give them a good discharge 
for the full amount of the fund mortgaged (a). 

Mortgages of British ships and shares therein are to be 
in the form prescribed in the Merchant Shipping Act, 
1894, 8. 31, and are to be registered by the Registrar 
of Shipping; and such registration supersedes the necessity 
of any other registration. Also, successive registered 
mortgages rank (as between themselves) according to the 
dates of their respective registrations,—and are not 
affected by the “order and disposition” clause of the 
Bankruptcy Act, 1914, s. 38 (6). The mortgagee of a 
ship has a statutory power of sale (c). 

The mortgage of a ship, although it is unregistered, 
is good as between the mortgagor and the mortgagee; 
and, by s. 57 of the Act of 1894, equities (if there are any) 
may be enforced against the mortgagees (and the owners) 
of ships just as in the case of other personal chattels. 


( 2 ) Dearie v. Hall (1823), 3 Russ. 1. See ante, p. 59. 

(а) Hockey v. Western, 1898, 1 Ch. 350. And see s. 107 of the 
Law of Property Act, 1925. 

(б) Merchant Shipping Act, 1894, a. 36. 

(c) Ibid. 8. 35. 
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CHAPTER XXIII. 

LIENS. 

There are liens at law, and liens in equity; and among Vaneties ot 
the many liena at law, may be instanced the lien which 
exists (by the common law) in favour of ai'tisans on the 
goods they have wi'ought on for their charges in connec¬ 
tion therewith (a); and the lien which exists in favour of 
innkeepers (6), packers (c), auctioneers (d), and the like; 
and the lien which exists (by usage) in favour of stock¬ 
brokers (e) and bankers (/), Another lien which exists 
apart from equity is the lien against a ship (and against 
the true owners and mortgagees thereof) in respect of 
the expenses incurred by the master for the ship’s neces¬ 
saries (^), and the like. And among the divers liens, 
which are liens in equity only, may be instanced as two 
principal ones the vendor’s lien for his purchase-money, 
and the purchaser’s lien for his deposit. 

These various liens may exist concurrently, the one of 
them being paramount to the other, but each being con¬ 
sistent with the other (A). Also, liens may be 'particular 
(confined to the particular charge), or general (extending 
to the general balance due). 

important to distinguish clearly between these 
different kinds of lien, and more especially between the 
common law lien and the equitable lien, which differ in 


1905, 1 K. B. 136. 

I Robins V. Gray, 1895, 2 Q. B. 501. 

2 Ch. Div. 489. 

(d) Webb y. Smith (1886), 30 Ch. Div. 192. 

/X D Olobe Finance Corporation, 1902, 2 Ch. 416. 

y{ y. Barnett (1846), 12 Cl. & F. 787. 

Shipping Act, 1894, 9. 167. 

U) The Bmilie Millcn, 1905, 2 K. B. 817. 
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The liens of a 
Solicitor: 


(1) On deeds, 
books, &c. 


This lien is 
a general one. 


London 

agent’s 

lien. 


material respects. The common law lien being dependent 
on possession lasts only while the possession is retained, 
but while it lasts can be asserted against the whole world. 
The purely equitable lien, on the other hand, exists 
independently of possession, but cannot be set up against 
the purchaser of a legal estate for value without notice 
of the lien. 

A solicitor may have two kinds of lien for his costs,—a 
lien on the documents of his client, which arises by virtue 
of the common law, and which at the most gives only a 
sort of passive redress by way of a right of retainer till 
payment; and a lien on property recovered or preserved 
through his instrumentality, which is an active remedy 
and redress conferring a charge upon the property which 
the solicitor can take steps to realise by sale. 

First, The Lien of a Solicitor on the Documents of kis 
Client .—This is a lien originating by custom and afterwards 
sanctioned by the decisions of the Courts (both of law 
and of equity); and it depends not upon contract,—being 
merely a right negatively to withhold from the client 
(until the bill of costs is paid) such deeds, books and papers 
(other than the client’s will) as have been intrusted to the 
solicitor as such, and on which he has bestowed his skill 
and labour. But, in order that this lien may arise, the 
documents must have come into the solicitor’s hands, in 
his character of solicitor, and not otherwise (f); and his 
lien on them is for his costs only, f.e., for items properly 
included in his bill of costs (k), and not for any debts (1). 

This lien is a general lien and extends to all costs due 
from the client, not only to the costs incurred in connection 
with the documents over which the lien is claimed. 

And here it should be mentioned, that the lien of the 
town agent against the country solicitor extends to all 
documents and money coming to his hands in any 
particular transaction for all his costs and disbursements 

(•) iTx Fli/fer (1881), 16 Cb. D. 617. 

(I;) Re Taylor, Stileman d- Co., 1891. 1 Cb. at p. .599. 

(1) Re Galland (1885), 31 Ch. Div. 296. 
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whether incurred in the same or in any other transaction {m), 
although, of course, the town agent will as against the 
client have no larger lien than the country solicitor himself 
has. 

A solicitor’s lien on documents is not defeated by bis 
being dischar^d by the client (n), but the lion being only flommensurato 
as between himself and his client, the solicitor cannot with diont’H 
refuse to produce the documents, on the lawful demand right, 
of a third party, if the result would be to embarrass pro¬ 
ceedings in an action taken by the thii*d party (o),—as 
(e.g.) in an administration action (p). Also, where a 
solicitor expressly discharges liimself (g'), or impliedly 
discharges himself (r), from the further conduct of the 
action, he is required to give up all the papers in the action 
to the new solicitor,—but always without prejudice to 
the lien ( 5 ). 

The lien on a client’s papers may be discharged by 
waiver, as where the solicitor takes a security for costs 
inconsistent with the retention of his lien, unless he 
expressly reseives his lien, and perhaps by taking any 
security unless he expressly reserves his right (^). 


Secondly, The Solicitor's lAen upon Property .—Even 
at common law a solicitor had a lien on a fund, though not covered or 
on real estate (u), recovered by his exertions (a;). This preserved, 
lien was extended to all kinds of property by the Solicitors 
Act, 1860, s. 28, which is now replaced by s. 69 of the 
Solicitors Act, 1932. The section enacts that any Court 
in which a solicitor has been employed to prosecute or 
defend any suit, matter or proceeding may at any time 


(m) ReJotut atid RoberU, 1905, 2 Ch. 219. 

(n) Re Rapid Road Transit Co., 1909, 1 Ch. 96. 

(o) Aokarman v. Lockhart, 1898, 2 Ch. 1. 

(p) Belaney v. Ffrenoh (1873), L. R. 8 Ch. App. 918. 

(V) lletlop V. Uetoalfe (1837), 3 My. Il Cr. 183. 

(r) Griffiths V. Griffiths (1843), 2 Ila. 587. 

1911 2 Cl^*85^*^” (1883), 23 Ch. D. 169; and see Re Dee Estates, 

(0 Re Morris, 1908, 1 K. B. 473. 

(«) Shoxo V. Eeale (1858), 6 H. L. Cas. 581. 

/lifA Born, Curnook v. Born, 1900, 2 Cli. 433: Hai/mes v. Cooper 
11864), 33 Beav. 431; Re Meter Cabs, Ltd., 1911, 2 Ch. 557. 
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When 
property is 
deemed to be 
recovered or 
preserved. 


declare the solicitor entitled to a charge on the property 
recovered or preserved through his instrumentality for 
his taxed costs in reference to that suit, matter or 
proceeding. The executor (o), or assignee (6), of the 
solicitor may also be declared entitled to this charge; 
and even where the solicitor has been discharged by the 
client, he may be given the charge, but subject to the 
like charge in the new solicitor, whose charge will always 
have precedence (c). The charge will usually be declared 
to be subject to {e.g.) the prior right of an executor or 
trustee to his costs (d), or to any other prior subsisting 
equity (e), but, where a receiver is appointed in a partnership 
action, the right of the plaintifi’s solicitor to a char^^e on 
the assets recovered by the receiver has priority over the 
claims of the partnership creditors (/). It is expressly 
provided by the section that no conveyance or act shall be 
effectual to defeat the solicitor’s right, unless made to a 
bond Jidc purchaser for value without notice. Notice here 
means notice of the right to apply for a charging order, not 
notice of the existence of such an order (ff). 


It has been held that property is recovered or preserved 
within the meaning of the statute where an action brought 
for the purpose of setting aside a deed is successfully 
defended (g), or an action for probate of a will success¬ 
fully brought or where in an administration action an 
application to approve a conditional contract for the sale 
of part of the assets is successfully opposed on the ground 
of under value, and an order for sale obtained instead (t). 
But where there is a counterclaim in the action, and the 
plaintiff succeeds on the claim and the defendant on tho 


(а) Baile v. BaiU (1872), L. R. 13 Eq. 497. 

(б) Briscoe v. Briscoe, 1892, 3 Ch. 543. 

(c) Bhodes v. Stigden (1886), 34 Ch. D. 155: Kniaht v Gardner 
1892, 2 Ch. 368; Hyde v. White, 1933. P. 105 ^ 

^ CockreWs Estate 

1911, 2 Ch. at p. 323. 

(c) The Paris, 1896, P. 77. 

^ if) Thome, 1902, 2 Ch. 344; yeKport t. Pougher, 1937, Ch. 

214 . 


iff) Dalloto V. Garrold (1884), 14 Q. B. D. 543. 

(j) Bulley V. BuUey (1878), 8 Ch. D. 479. 

(A) Ex parte Txceed, 1899, 2 Q. B. 167. And see Hyde v. White, 
1933, P. 105. ^ 

(•) Re CockrelVs Estate, 1911, 2 Ch. 318. 
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counterclaim, judgment being entered for the balajice of 
the plaintiff’s claim after deducting the amount of the 
counterclaim, this balance only is deemed to have been 
“ recovered ” in the action {k). here a plaintiff claims 
certain property and afterwards abandons the claim, the 
fact that a receiver was appointed in the action at the 
instance of the plaintiff gives his solicitors no right to a 
charging order (1). 

A solicitor may be entitled (at one and the same time) 
both to his lien on the papers of his client and to his 
charge on the property recovered (ni). But the making 
of the order is purely discretionary, and no order will 
he made under the Act if an order for payment of costs 
out of the same fund has already been made (n). 

The charge arising under the Act is not dependent on 
contract, but is rather in the nature of salvage (o), so that ci^arge may 
the Court may give the solicitor a charge on the entire be given, 
property, and not merely on the share of his client 
therein (p), and may even charge the shares of persons 
who were not represented in the proceedings, or were 
under disability (g). 

The town agent of a country solicitor has a common law Derivative 
lien upon a fund recovered, the lien being a general LondL 
one for all costs of agency business and disbursements, agent, 
whether in connection with the particular proceeding or 
not(r). But as against the client the town agent may 
exercise the lien only to the extent of the country 
eolicitor’s lien against such client (s). The town agent 
of the solicitor is not entitled to be given any charge imder 
the Solicitors Act (f). 


(t) We^tacott V. Sevan, 1891, 1 Q. B. 774. 

(0 f^ingfield v. Wingfield, 1919, 1 Ch. 462. 

(m) Pilcher v. Arden (1877), 7 Ch. Div. 318. 

(n) Re Cockrell's Estate, 1911, 2 Oh. 318. 

( 0 ) Greer v. Yeung (1882), 24 Ch. D. 545. 

(p) Scholey V. Peck, 1893, 1 Ch. 709. 

1901 IClT317 (1882), 24 Ch. D. 545; Wright v. Sanderson, 

ySO ^<^^^ell V. Coker (1728). 2 P. Wms. 459; Laurrenoe v. Fletcher 
(1879), 12 Ch. D. 868. 

(0 Ex parte Edwards (1881), 8 Q. B. D. 262. 

(') Macfarlane v. Lister (1887), 37 Ch. Div. 88. 
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To what costs The statutory charge is only for the costs of litigation or 

arbitration (w), and therefore does not extend to any 
applies. costs incurred otherwise than in a proceeding in a Court of 

justice or an arbitration (although these proceedings may 
have been the means of forestalling any proceedings in 
Court (v)). The charge under the Act can only be given in 
respect of the costs of the particular proceedings, and will 
not be extended even to the costs incurred in an auxiliary 
action (x). But a lien may exist at common law on a fund 
recovered by a solicitor, though no charge is possible under 
the Act (y). 


Common law 
lien not 
barred by 
Statute of 
Limitations. 


Tnere is no statute of limitations applicable against 
the solicitor 8 common law lien,—whether the lien be on 
papers ( 2 ) or on a fund recovered (a). But the Court 
cannot declare a charge under the Act if the claim to 
recover the costs is statute-barred (6), though it will not 
re^se to do so merely on the ground of delay, unless 
third parties have acquired rights in respect of the 
property in the meantime (c). Although in every taxation, 
—even under the common order to tax,—the client may 
allege the bar of time, yet, if the client seeks an order 
for delivery of papers, the order should direct taxation 
also of statute-barred items so as to ascertain the amount 
for wliich the solicitor has a hen (d). 


Set-off, or 1 he solicitors lien on papers will not prejudice any 
°ntervS‘/’ P”®"' existing equity (e), nor will it be prejudiced by an 
-effect of.’ equity arismg subsequently!/). But as regards the 

solicitor’s lien on a fund due to his client, it has now been 
expressly provided by Order LXV. r. U, that a set-off 
for damages or costs between parties may be allowed, 
notwithstanding the sohcitor’s hen for costs in the 


(u) Arbitration Act, 1934, s. 17. 

V (v) Ex parte Lloyd-George, 1898, 1 Q. B. 520. 

^ (x) Macfarlane v. Lister (1887), 37 Ch. B. 88. 

(y) lie Meter Cabs, Ltd., 1911, 2 Ch. 557. 

(z) Cwru'en v. Milbum (1889), 42 Ch. D. 424. 
r (o) Higgins v. Scott (1831), 2 B. & Ad. 413. 

~ (6) Solicitors Act, 1932, s. 69. 

(o) Re Born, Curnock y. Born, 1900, 2 (3i. 433. 
(d) Re Brockman, 1909, 2 Ch. 170. 

(«) Boden y. Hensby, 1892, 1 Ch. 101. 

(/) Cole V. Eley, 1894, 2 Q. B. 350. 
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particular cause or matter iu which the set-off is sought. 
This rule allows a set-off in prejudice of the solicitor’s lien 
as between the damages recovered in independent actions (g ); 
and although it has (somewhat curiously) been held not 
similarly to authorise set-off of costs incurred in independent 
actions ( 7 i) (even if subsequently consolidated (i)), yet. 
apart from the rule, the Court retains the discretion it 
originally had to order a set-off to the prejudice of the 
solicitor of costs incurred in independent actions (k), and 
altixough, in any case, even where Order LXV. applies, the 
Court iu its disci'etion may order that the set-off be allowtxl 
only subject to the lien (7), yet it has been said that “ th*' 
old views as to the sanctity of a solicitor’s Lieu no longvir 
obtain,” and the set-off will usually be allowed to the 
prejudice of the lien (w). 

A compromise of the action, if it has been fairly entered 
into, may have the effect of defeating the solicitor’s 
lien (w); but it will not have that effect if the compromise 
is purposely designed to defeat the lien, or is otherwise 
an attempted fraud on the solicitor (o), after due notice 
given of his lien (p). 

Trustees are entitled to a lien on the trust property, 
both income and corpus^ in respect of all costs and expenses 
properly incurred by them in the execution of the trust ( 5 ). 
And it is expressly provided by s. 30 of the Trustee Act, 
1925 (r), that a trustee may reimburse himself or pay or 
discharge out of the trust premises all expenses incurred in 
or about the execution of the trusts or powers (s). The 


(9) Blahey v. Latham (1889). 41 Ch. D. 518; Goodfellow v. Cray, 
1899, 2 Q. B. 498. 

(A) Blakey v. Latham (1889), 41 Ch. D. 518; David v. Refii. 
1904, 2 K. B. 435; Re Baeseit, 1896, 1 Q. B. 219. 

(•) Bake V. FTenoh, 1907, 1 Ch, 428. 

(le) Reid V. Cupper, 1915, 2 K. B. 147. 

(0 Edtoards v. Hope (1885), 14 Q. B. 1>. 922. And see Kmght 
V. Kmght, 1925, Oh. 835. 

(m) Puddephai y. Leith (No. 2), 1916, 2 Ch. 168. 

(n) The Hope (1883), 8 P. D. 144. 

(o) Re MargeUon and Jone&, 1897, 2 Ch. 314. 

(p) Roes 7. Buxton (1889), 42 Ch. D. 190. 
iq) Stott V. mine (1884), 25 Ch. D. 710. 

(r) Replacing' a. 24 of Trustee Act, 1893. 

(0 See Re Beddoe. 1893. 1 Ch. 558. 
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lien exists in favour of trustees acting properly, not¬ 
withstanding that one of the trustees is a defaulter and 
indebted to the estate (t); and persons advancing money to 
or giving credit to the trustees for the purposes of the trust, 
or having otherwise a claim against the trustees in their 
character of trustees, will be subrogated to the trustees’ 
right and obtain the benefit of their lien. These matters 
have already been dealt with (m). 

Wherever there is a valid conti^ct for the sale of land, 
and, the time for completion having arrived, the purchase- 
money has not been paid, the vendor has a lien in equity 
for the full amount of his unpaid purchase-money, even 
though he has parted with the possession of the property 
and has at common law no lien on the property or insi'ynia 
of title {v). This equitable lien extends not only to land 
of whatever tenure, but also to personalty (t), and is en¬ 
forceable by action for a declaration of the lien and conse¬ 
quential relief by way of sale, appointment of a receiver, 
or restoration of the vendor to possession. The lien exists 
where land is taken by agreement or compulsorily under 
the Lands Clauses Act, 1845, and will extend to unpaid 
compensation as well as purchase-money, unless such com¬ 
pensation has been made the subject of a separate 
agreement (y). The vendor’s hen has already been dis¬ 
cussed {z)j as has also the analogous lien possessed bv a 
purchaser for purchase-money or any part of it paid 
prematurely or by way of deposit (a). 

Where one spends money on property which he knows to 
belong to another, there is, as a rule, no lien for the cost of 
the improvement so effected (6). Thus, where a man pays 
premiums on a pohcy of insurance belonging to another 
person to save that pohcy from lapsing, the principle of 
salvage is not applicable (c), and no lien can arise unless he 

(o Jie Frith. 1902, 1 Ch. 342. 

(«) Ante, pp. 171. 244. 

(v) Mackreth v. Symons (1808). 15 Veg. 329, 

(x) Re Stucley, 1906, 1 Ch. 67. 

(y) Walker v. Ware Ry. Co. (1865), L. R. 1 Eq. 195. 

(s) Ante, p. 1—<. /q\ Ante n I'^O 

(6) Ramsden v. Dyson (1865), L. R. 1 H. L. 129. 

(c) Fatcke v. Scottish Imperial Insurance Co. (1887), 34 C'ti. D. 

23 4. 
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paid the money (1) under contract with the beneficial 
owner; (2) as trustee (d); (3) as mortgagee; or (4) in cir¬ 
cumstances giving rise to a claim by subrogation (e). But 
if he erroneously beUeved the policy to be his, and the true 
owner, knowing of this belief, stood by and allowed him to 
make the payments, he will have a lien for the payments (f). 

Even where no lien arises the owner of the property .\ithough no 
improved, if he has to seek the assistance of equity in 
assertion of his rights, mav find payment of compensation 
for the improvements imposed as a condition of relief, provide-i for 
Thus, while one of two joint tenants of a lease, who renews e>|uity 
the lease for the benefit of both, will have a lien on the 
interest of the other for a moiety of the renewal fine and 
expenses (^), yet, where two or more purchase an restate, 
and one of them pays the whole purchase-money, and the 
estate is conveyed to them both, the one who pays has at 
law no lien in respect of the other’s proportion of the 
price. But upon a subsequent partition of the purchased 
property,—and also upon a subsequent division of the 
sale-proceeds thereof, where the property is sold {h ),—the 
debt of the purchaser (if he still remained unrecouped the 
co-purchaser’s proportion of the purchase-moneys) would 
be provided for. Also, where one of two joint lessees 
(occupiers of a house) redecorates it at his own expense, he 
has no lieu in respect of his outlay (i); but upon a subse¬ 
quent sale of the property, compensation might be made 
to him for what he had properly expended (k). And where 
a third person, to the knowledge of the trustee in bankruptcy 
pays the premiums on a policy of insurance which forms 
part of the bankrupt’s estate, the trustee will be ordered 
to repay the premiums so paid when he receives the policy 
money, for, being an officer of the Court, the trustee must 


(d) See, e.g., Re Smithes Estate, Bilham v. Smith, 1937, Ch. U36. 

(e) Re Leslie, Leslie v. French (1883), 23 Ch. D. 552; Re Jones' 

Siujit v. Jones, 1015, 1 Ch. 373; Re Stokes, Ex parte 
MelUsh, 1919, 2 K. B. 256. 

(/) Re Foster, Huds<m v. Foster (1938), 54 T. L. R.' 1059. 
ig) Ex parte Grace (1799), 1 B. & P. 376. 

(A) Lawledge v. Tgndall. 1896, 1 Ch. 923. 

(») Leigh V. Dickeson (1884), 15 Q. B. D. 60. 

(Ar) Re Jones, 1893, 2 Cli. 461. 
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act as a high-minded man would act (k). But he will not 
be ordered to repay the premiums if they were paid without 
his knowledge (1). 

Other equitable liens .—In conclusion, it may be observed 
that, as a general rule, an equitable lien will arise wherever 
the parties for value so agree (w). Thus, as already 
mentioned, a mere deposit of title deeds may operate to 
confer an equitable lien on the land to which they relate 
if that is the intention, and a covenant for value to bring 
after-acquired property into settlement binds the property 
from the moment it becomes receivable into the settlement 
funds, so that, if not at once brought into settlement, 
the property can be subsequently recovered even after it 
has passed into the hands of a third person not being a 
purchaser for value of a legal estate without notice of the 
covenant (w). 


(i) Re Tyler, Ex parte Ojjicial Receiver, 1907, 1 K. B. 865. poet, 
p* 454* ^ 

(l) Re /Jail, 1907, 1 K. B. 875. 

(m) Re Earl of lAtcan (1890), 45 Ch. D. 470. 

(n) Pullan v. Koe, 1913, 1 Oh. 9. 
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CHAPTER XXIV. 

PENALTIES AND FORFEITURES. 


Section I. — Relief from Penalties. 

"Where the parties to a contract agree that, on breach XHtureof n 
thereof, a sum of money shall become payable by the 
party guilty of the breach to the other party, the question 
will arise whether this sum is one which can be recovered 
by action as an agreed sum for damages, or whether the 
sum is to be treated as a penalty to be held over the other 
party in terrorem, the contract to pay it being too 
•extravagant and unconscionable for the Court to enforce. 

In the former case, the sum is known as liquidated 
damages: in the latter case, it is termed a penalty. 

The doctrine of equity, with regard to penalty clauses in T’he suitable 
instruments, is, that wherever the clause is inserted merely penaYties^^ 
to secure the performance of some act or the enjoyment 
of some benefit, the performance of the act or the 
enjoyment of the benefit is the substantial intent of the 
mstniment, and the penalty is only accessory (a). It 
was therefore early settled by Courts of Equity that 
where a sum of money was agreed to be paid as penalty 
for non-performance of a collateral contract equity would 
not necessarily allow the whole sum to be recovered, but 
where the damages for non-performance of such contract 
could be estimated, would cut down the penalty to the 
amoxmt of the actual damages sustained. 

Probably the earliest case in which equity intervened Statutory 
to give relief against penalties was that of a penalty in a 
common money bond, the object of the penal clause being 


(a) Sloman ▼. WalUr (1784), 1 Bro. C. C. 418. 
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here clearly to secure the payment of principal and 

interest. The interference of equity was, however, ren¬ 
dered unnecessary by 8 & 9 Will. 3, c. 11, and 4 & 5 
Anne, c. 16, which substantially gave to the Courts of 

common law powers of relief similar to those already 

possessed by equity. The effect of the latter Act was that 
on a money bond with a penalty no sum could be recovered 
in excess of the principal and interest. The earlier 
Act, dealing with bonds conditioned for the performance 
of a covenant or agreement in any indenture, deed or 
writing, required the plaintiff bringing an action thereon 
to assign (z.e., specify) a breach or breaches of the 

covenant. The Act further provided that although on 
proof of such breach judgment could be signed for the 
amount of the bond, execution could only be issued for 
the damages incurred owing to the breach or breaches 
assigned, the judgment, however, still being effective as 
a security for damages in respect of any further breach or 
breaches. As a result, the plaintiff cannot, even at law, 
enforce payment of more than the actual damages due to 
the breach of condition. 

This legislation has ceased, since the Judicature Acts, to 
have the importance it formerly possessed, but it still has 
a practical bearing in relation to procedure as affecting 
the form of judgment. 

The question whether, if the performance of a contract 
is secured by a penalty clause, the plaintiff can ignore 
the penalty and sue for damages if the damage occasioned 
by the breach exceeds the penalty, is not yet settled. 
Certainly he cannot do so if the contract shows that the 
right to recover the specified sum is to be his only right 
in the event of a breach of the contract (d). 

Where a man covenants to perform or abstain from 
some act, and further agrees to pay a sum of money if 
he fails to observe his contract, he cannot, by electing 
to pay the sum, justify his breach of contract, but 
may be compelled by injunction to the performance or 

(d) Cellulose Aceiaie Silk Co., Ltd. v. Widnes Foundry (1925). Ltd., 
1933, A. C. 20. 
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abstention contracted for (e). As was observed by Lord 
St. Leonards (/), “ If a thing be agreed upon to be done, 
though there is a penalty annexed to secure its performance, 
yet the very thing itself must be done.'* 

A contract, however, for payment if the partv does or 
fails to do certain acts, may be alternative, and the real 
intent may be that the party bound thereby shall ha\'e 
two alternatives to choose between, and that if he elect 
to adopt the one, he shall pay a certain sum of money 
as compensation. For example, if a man lets meadow- 
land under a contract that if the tenant employs tlie 
land in tillage, he shall pay an additional rent per acre, 
the breaking-up of the meadow-land may be an act 
permitted by the contract on the true construction 
^ subject to pajment of the agreed compensation, 

—a different contract altogether from an agreement not to 
do a thing with a penalty for doing it (h). But, even in 
the case of such tillage-contracts, the intention may be to 
prohibit the act, and the remedy by injunction would be 
available, save so far as it has now'been excluded by the 
provisions of the Agricultural Holdings Act, 1923, ss. 29 


e rue ^ound of relief against penalties, in the 
^r s o Lord Macclesfield, in what is frequently cited as 

■ ? subject (i), is from the original 

case. Looking at the substance of the matter 
the form of words, the Court has to determine 
mtention of the parties was, and to assist 
laid do following rules (A:) have been 

“ parties to a contract who use the words 

p^a y or liquidated damages may primd facie 

£ ^^^^opolitan Asylums District (1882), 

\a) (1842), 2 Dr. & War. 274. 

3 Y. & J MR ^^’’2), 2 Bro. P. C. 436; Jemea v. Green (1829), 

{>) PeocAw 4 n, I. / o Willson v. LovCy 1896, 1 Q. B. 626. 

\k) 1 Stra. 447. 

Pneumatic ^ Dunedin’s judgment in Dunlop 

S. 


Whore cove¬ 
nantor may 
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be supposed to mean what they say, yet the expression 
used is not conclusive. The Court must find out whether 
the payment stipulated is in truth a penalty or liquidated 
damages (Z). 

(2) The essence of a penalty is a payment of money 
stipulated as in terrorem of the offending party; the 
essence of liquidated damages is a genuine covenanted 
pre-estimate of damage (m). 

(3) The question whether a sum stipulated is penalty 
or liquidated damages is a question of construction to be 
decided upon the terms and inherent circumstances of 
each particular contract, judged of as at the time of the 
making of the contract, not as at the time of the 
breach (w). 

(4) The sum will be held to be a penalty if it is 
extravagant and unconscionable in amount in comparison 
with the greatest loss that could conceivably be proved to 
have followed from the breach (o). 

(5) Where the payment of a smaller sum is secured 
by a larger, the larger sum is a penalty (p). This will 
be the case whether the larger sum becomes pavable only 
on the failure to perform the stipulation for payment of 
the smaller sum or on breach of any of a number of 
stipulations of which the undertaking to pay the smaller 
sum is only one (p). The Court will not sever the 
stipulations. The sum, in cases of this kind, is clearlv penal, 
for the breach of the contract to pay the smaller sum would 
give rise to nothing more than a right of action for that 
smaller amount, and if the parties have agreed that the 
breach shall give rise to a claim to a larger amount, there 


(1) Kemble v. Farren (1829), 6 Bing. 141; Pyt v, British Automobile 
Commerctal SyT^tctUe, 1906, 1 Q. B. 425; DUetal v. Stevenson, 1906. 
2 K. B. 345; Cellulose Acetate Silk Co., Ltd. v. Widnes Foundry (1925), 
Ltd., 1933, A. C. 20. ^ 


(m) Clydebank Engineering and ShipbuiUing Co. v. Don Josi Barr^ 
Tzquierdo y Castaneda, 1905, A. C. 6. 

(n) Public Works Commissioner v. HiUs, 1906, A. C. 363- Webster 
V. Bosanquet, 1912, A. C. 394. 

(o) See, e.g., iUustration given in the Clydebank Case, 1905, A. C. 
at p. 10. And see Imperial Tobacco Co. v. Paralay (1936), 52 T. L. R. 
585. 


(p) Kemble v. Farren (1829), 6 Bing. 141. 
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is clearly no genuine pre-estimate {q). A provision, 

however, in an agreement for repayment of a loan by 

instalments, that on default as to anv one instalment the 

% 

whole amount shall become payable forthwith, is not penal, 
and will not be relieved against (r). 

(6) There is a presumption (but no more) that it is a 
penalty when “ a single lump sum is made payable bv 
way of compensation on the occurrence of one or more or 
all of several events, some of which may occasion serious 
and others but trifling damage ” ( 5 ). But if the damage is 
the same in kind for every possible breach and is incapable 
of being precisely ascertained, the sum will be regarded 
as liquidated damages if it is a fair pre-estimate of the 
probable damage and not unconscionable (^). 

(7) It is no obstacle to the sum stipulated being a 
genuine pre-estimate of damage, that the consequences 
of the breach are such as to make precise pre-estimation 
almost an impossibility. On the contrary, that is just the 
situation when it is probable that pre-estimated damage 
was the true bargain between the parties (u). 


Section II. — Relief from Forfeitures. 


The principle which governs the Court in relieving Forfeiturea 
against forfeitures is that the Court will only relieve by 

against a forfeiture where the Court can give compensation 
for the forfeiture, and equity in general therefore only penalties,— 

relieved against a forfeiture where the forfeiture in cafeT^ere 
substance was merely security for payment of a monetary i-e^ef U 
sum. It has not been the practice of the Court to 
grant relief against forfeiture arising as an incident of 


(? See, however, the remarks of Jessel, M.R., on this point in 
" M (1882). 21 Ch. D. 243, at p. 257. 

0 n ^ Loan and Annuity Co. v. Orice (1880), 

TvL V. Muiual Society (1880), 5 App. Gas. 685; 

7* (1869). L. R. 4 H. L. 1 . 

nRRR\ 7i A Watson in Elphinstone v. Monkland Iron and Coal Co. 
m 832. at p. 342. 

A. C. 79 Pneumatic Tyre Co. v. New Oarage and Motor Co., 1915, 

Stiiphuilding Co. v. Don Joai Ramoa 
1912 A H 1905, A. C. 6 , at p. 11; Webaler v. Bosanquet, 

2 894, at p. 398; Engliah Hop Growers v. Dering, 1928, 


24 (2) 
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tenure, e.g., from breach by a copyholder of the custom 
of the manor (x), except where the forfeiture was caused 
by non-payment of rent or fines, the forfeiture in that 
case being treated as a mere security for payment and 
relievable if the arrears with interest were paid in full. 


Reliff against 
forfeiture of 
leasee for 
non-payment 
of rent. 


On similar principles, forfeitures under express limitation 
are, in general, not rehevable. A common illustration 
is the forfeiture which arises imder the proviso for re-entry 
contained in a lease. Here, as a rule, no relief was 
obtainable, and the legal forfeiture took effect, but if the 
forfeiture arose by reason of non-payment of rent, equity 
granted relief. Whether equity vould also grant relief 
against forfeiture of a lease in other cases is doubtful (y), 
but the matter is of no practical importance, having 
regard to the statutory provisions now to be considered. 


By the Common Law Procedure Act, 1852, s. 210 (z), 
it was pro\’ided that, even in equity (where formerly 
relief could be obtained at any time), no relief should 
be given against forfeiture for non-pa}ment of rent imless 
the relief were applied for within six months after 
judgment executed in an ejectment action, and only on 
payment of rent and costs. Further, the equitable relief 
operated by way of compelling the lessor to grant a new 
lease, but now, under the Common Law Procedure Act, 
1852, on relief being given the lessee continues to hold 
under the old lease, without any new lease being granted. 
It has been held that the relief which can now be granted 
under later statutory provisions (a), against forfeiture for 
breach of other covenants, has a sinoilar effect, and operates 
as a continuance of the old lease, so that where a lessee 
obtains relief against forfeiture for breach of his repairing 
covenants he is placed in the same position as if no 
forfeiture had ever taken place, and is entitled to assert 
his right as sub-lessor against his sub-lessee, even in respect 


(«) Peachy v. Duke of Somerset (1714), 1 Stra. 447. 

(y) Hill V. Barclay (ISIO), 18 Ves. Jan. 66; Barrow v. Isaacs, 1891, 
I Q. B. 417. 

(z) Substantially re-enacting the Landlord and Tenant Act, 1730. 

(o) Conveyancing Act, 1881, a. 14; now replaced by s. 146 of Law 
of Property Act, 1925. See post, p. 373. 
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of claims to rent) arising while the forfeiture was yet 
in force (6). 

Since the Judicature Acts, it is of merely historical 
interest to note that the Common J^aw Procedure Act, 
18G0 (c), conferred similar powers of relief against for¬ 
feiture for non-payment of rent on the Courts of Common 
Law, but the provisions of the Act of 1852, dehning the 
terms on w^hich such relief can be granted, are still in full 
force as regulating the practice, even since the Judicaturt* 
Acts, at any rate, where, as will almost always be the case, 
the forfeiture has been enforced in an ejectment action. 
In the somewhat unusual event of the lessor being able to 
re-enter \vithout legal proceedings, the jurisdiction to give 
relief is still independent of the Act of 1852, and the statut(* 
does not prevent rehef from being given after the lapse of 
more than six months, though probably by analogy with 
the statute the Court would, even in such cases, limit 
its intervention to the period mentioned in the Act {d). 
Even in cases where the lessor has resumed possession 
without ejectment proceedings, however, the Common Law 
Procedure Act applies so as to enable the relief granted 
to operate by way of continuance of the lease, and renders 
unnecessary the grant of a new lease (d). 

The case of rehef from forfeiture of leases, other than 
forfeiture for non-payment of rent, is now dealt with by 
B. 146 of the Law of Property Act, 1925 (e). Under that 
flection, which apphes notwithstanding any stipulation to 
the contrary, a right of re-entry or forfeiture under any 
proviso or stipulation in a lease is not enforceable by 
action or otherwise until the lessor serves on the lessee a 
notice (a) specifying the particular breach of covenant 
complained of, and (b) if the breach is capable of remedy(/), 
requiring the lessee to remedy it, and (c) in any case, 


(6) Bendy v. Evans, 1909, 2 K. B. 902. 

(c) Now replaced by Judicature Act, 1925, s. 4C, on which s 
•waace v. Naylw, 1928, 1 K. B. 263. 

(d) Howard v. Fanshawe, 1895, 2 Ch. 681. 

f (<) Replaoing s* 14 of Conveyanoinc Act, 1881, and ss* 2, 4 and 
of Conveyancing Act, 1892. 

(/) See Eugby School t. TannahiU, 1935, 1 K. B. 87. 
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reqjiiring the lessee to make compensation in money for 
the breach, and the lessee fails within a reasonable time 
to comply with this notice. 


The Lease- Moreover, if the notice relates to a breach of a covenant 
hold ^operty qt agreement to keep or put in repair during the currency 
ira. ^ twenty-one years or more (g) a house (h) of a 

rateable value of £100 or less, and at the date of the service 


of the notice five years or more of the term of the lease 
remain unexpired, the notice must inform the lessee of liis 
right to serve (within twenty-eight days) a counter-notice 
claiming the benefit of the Leasehold Property (Repairs) 
Act, 1938, and must state how and where the counter- 
notice is to be served (i). That Act also provides that a 
right to damages for a breach of such a covenant as afore¬ 
said shall not be enforceable by action commenced at a time 
when five years or more of the term of the lease remain 
unexpired, unless the lessor has served on the lessee not 
less than one month before the commencement of the 
action such a notice as is specified in s. 146 of the Law of 
Property Act, 1925, and that the lessee may within twenty- 
eight days serve on the lessor a counter-notice claiming 
the benefit of the Act (^’l. \\ here a counter-notice is ser\'ed 

by the lessee, the lessor cannot take any proceedings, by 
action or otherwise, to enforce his right of re-entry or 
forfeiture or for damages without the leave of the Court (/), 
which can only be granted on certain specified grounds, e.g., 
if the immediate remedying of the breach is requisite for 

preventing substantial diminution in the value of the 
reversion (m). 


HowappUca- The Law of Property Act, 1925, s. 146, also provides 
i^made/^ ^ when the lessor is proceeding by action or otherwise 

to enforce a right of re-entry or forfeiture, the lessee may 
8 'Pply to the Court for relief, either bringing an action 
for the purpose, or setting up the claim to relief in the 

(?) S. 7(1). The Act does not apply to an obligation to put a house 
in repair on taking possession or within a reasonable time thereafter (s. 3). 

ik) Including a house partly used as a ihop or office or for business, 
trade or professional purposes (a. 4). 

(t) S. 1 (1) and (4). 
ik) S. 1 (2). 

(/) S. I (3). “ Court ” means in most cases the County Court (s. 6). 
(m) S. 1 (5). ^ ' 
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lessor’s action of ejectment. The Court may thereupon 
grant or refuse relief, as the Court, having regard to all 
the circumstances, may think fit, and if it grants relief 
may grant it on such terms and conditions as it thinks 
fit (e). The Court has an absolute discretion as to the 
terms on which relief will be granted, and the House of 
Lords has refused to lay down any rules to fetter this 
discretion (/). Where there are joint lessees relief can 
only be granted on the application of both or all of them (^). 


The notice which s. 146 makes a condition precedent Nature of 
to re-entry must tell the recipient what he is required to 
do, calling his attention to the particular things of which before 
the landlord complains, and so giving the tenant an 
opportunity to remedy them (A). The question of the 
sufficiency of the notice must therefore be one of degree 
in each case (i). While a mere general notice that, e.g., 
the covenant to repair has been broken, is not enough, 
the notice need not state the exact number of slates which 
should be replaced on the roof. It suffices that the 
notice should state in general terms that the covenant 
has been broken by failure to keep the roof in good 
order (i). The notice is not defective, because it does not 
ask for compensation (A). Where there are two joint 
lessees, the notice must be served on both (1). 


Under sub-s. (3) of s. 146 the lessor can recover as a 
debt due to him from the lessee, and in addition to 
damages (if any), all reasonable costs and expenses properly 
incurred by the lessor in the employment of a solicitor 
and surveyor or valuer in reference to any breach giving 
rise to a right of re-entry or forfeiture which, at the 
request of the lessee, is waived by the lessor, or from 


(e) Law of Property Act, 1925, s. 146 (2). 

(/) Hyman v. Rose, 1912, A. C. 623. 

(ff) Fairclough v. Berliner, 1931, 1 Ch. 60. 

(A) Penton v. Barnett, 1898, 1 Q. B. 276; Re Serle, 1898, 1 Ch. 652; 
FUicher v. Hokes, 1897, 1 Ch. 271. 

(») Fox V. Jolly, 1916,1 A. C. 1. 

(A) Rugby School v. Tannahill, 1935, 1 K. B. 87. 

(0 Bkicetl V, Bleweti (1936) 81 L. J. (Newspaper) 400. 
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Relief to 

nnder-lessees. 


which the lessee is relieved under the section. But the 
Court of Appeal has expressed the opinion that a lessee 
who avoids forfeiture by complying with the lessor’s 
notice is not relieved within the meaning of this sub¬ 
section, and, therefore, cannot be compelled to pay the 
costs of the notice (w). And as regards such repairing 
covenants as come within the Leasehold Property (Eepairs) 
Act, 1938, if the lessee has served the counter-notice 
referred to in the Act (x), the lessor will not be entitled to 
the benefit of sub-s. (3) of s. 146 of the Law of Property 
Act, 1925, unless he makes an application for leave to 
enforce his right of re-entry or forfeiture, or his right to 
damages, on such an application the Court has power to 
direct whether, and to what extent, he is to be entitled to 
the benefit of the sub-section (y). 

Under sub-s. (4) of s. 146 the Court has power to grant 
relief to an under-lessee as against a superior landlord 
forfeiting the head lease. The relief may be granted either 
in the lessor s action (if any) or in an action brought 
by the under-lessee for the purpose, and the relief will 
take the form of an order vesting the property comprised 
in the lease or any part thereof in the under-lessee for the 
whole term of the lease or any less term, upon such con¬ 
ditions as to execution of any deed or other document, 
payment of rent, costs, expenses, damages, compensation, 
giving security or otherwise, as the Court in the circum¬ 
stances of each case may think fit. But in no case will the 
under-lessee be entitled to require a lease to be granted to 
him for any longer term than he had under his original 
under-lease. This sub-section applies whatever may be 
the cause for which the head lease is forfeited. Thus, it 
applies where the head lease is forfeited for non-payment 
of rent, though, except in this respect, the section does not 
affect the law relating to re-entry or forfeiture or relief 
m case of non-payment of rent ( 2 ). And an under-lessee 


(tt) iVind V. hintitenih Ctniury Building Society, 1894, 2 Q. B. 226 
(x) Ante, p. 374. * 

{y)lLeasehold Property (Repairs) Act, 1938, a. 2. 

(?) Law of Property Act, 1925, a. 146 (11). 
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can obtain relief even in the exceptional cases mentioned 
below, in which the head lessee could obtain no relief (/). 

“Lease” in the section includes an original or Meaning of 
derivative under-lease, and an agreement for a lease 
where the lessee has become entitled to have his lease lease." 
granted, and a grant at a fee farm rent, or securing a 
rent by condition. “Under-lease” similarly includes an 
agreement for an under-lease where the under-lessee has 
become entitled to have his under-lease granted (m). 


The section (except sub-s. (4) relating to under-lessees) Cahes where 
does not, however, apply to covenants and conditions 
against the assigning, underletting, parting with the ,;xcept in 
possession, or disposing of the land leased where the 
breach occurred before 1926 (n), or, in the case of a 
m i ni ng lease, to a covenant or condition for allowing 
the lessor to have access to or inspect books, accounts, 
records, weighing machines, or other things, or to 
enter or inspect the mine or the workings thereof (o). 

Nor does the section (except sub-s. (4) relating to 
under-lessees) apply to a condition for forfeiture on 
the bankruptcy of the lessee or on taking in execution 
of the lessee’s interest if the lease is of (a) agricultural or 
pastoral land, or (b) mines or minerals, or (c) a public- 
house or beershop, or (d) a furnished dwelling-house, or 
(e) any property with respect to which the personal 
qualifications of the tenant are of importance for the 
preservation of the value or character of the property, 
or on the ground of neighbourhood to the lessor or to any 
person holding under him (p). In these cases, therefore, 
the lessor’s right of forfeiture may be exercised without 
the service of a notice, and no relief is possible,—-except 


(j) Law of Property (Amendment) Act, 1929. This Act restores the 
^der-leesee to the position in which he was under the Conveyancing 
Acts. See, e.g., Imray v. OaksheUe, 1897, 2 Q. B. 218. 

(m) I^w of Property Act, 1925, s. 146 (5). 

(n) Sm hereon Barrow v. Isaacs, 1891, 1 Q. B. 430. A covenant 

? Pk o possession is within the section (t/acfc«on v. Simons, 1923, 

373)* As to an assignment of part of the land, see Abrahams 

MacFisheries, Ltd., 1925, 2 K. B. 18. 
jo) of Property Act, 1925. e. 146 (8). 

IP) Law of Property Act, 1925, s. 146 (9). 
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in favour of an under-lessee (j). In the case of leases 
other than those specified above, in the event of the 
tenant becoming bankrupt or having his lease taken in 
execution, the section applies if the lessee’s interest is 
sold within one year from the bankruptcy or taking in 
execution, but, if the lessee’s interest is not sold before the 
expiration of that year, the section only applies during 
the first year from the date of the bankruptcy or taking 
in execution (r). A lessor, therefore, who wishes to 
forfeit the lease under a right to re-enter given to him 
by the lease in the event of the lessee’s bankruptcy or of 
the lease being taken in execution, must serve a notice 
imder the section, if he is forfeiting within the year, and 
the Court may grant relief. But, if the lease has not 
been sold within the year, and no application for relief 
has been made within the year, the landlord need not serve 
a notice, and no relief is possible (s). 

(g) Law of Property (Amendment) Act, 1929 

(f) Law of Property Act 1925. s. 146 (10). And see Civil Service 
Co*op€T(it%tc ^ociciyp Ltd. x. McGTigor^s 1923 2 Ch 347 

(s) Pearson v. (Jee and Braceborough Spa, Ltd., 1934, A. C. 272. 
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CHAPTER XXV. 

MARRIED WOMEN. 


(/I) The husband's rights at common law. 

At common law the existence of the wife as a legal person 
separate and distinct from her husband was not recognised. 
Her personality was considered as merged in that of 
her husband, and she could, therefore, neither acquire 
nor hold property independently of him during the 
coverture (a). The effect of the marriage was to give the 
husband the following rights in his wife’s property, 
whether it belonged to her at the date of the marriage or 
came to her subsequently during the coverture:— 


At common 
law wife’s 
personality 
merged in 
lius band’s, 
and she ooulil 
hold no pro¬ 
perty a})art 
from him. 

Rights of 
husband at 
onmnion law: 


As regards the wife’s real estate, he was entitled to (1) In wife s 
receive the rents and profits during the coverture, and 
also to an estate by the curtesy for the rest of his life 
if he survived her, provided that her estate was an estate 
of inheritance in possession, and issue capable of inheriting 
had been born alive during the coverture. 

As regards her chattels personal in possession, marriage (2) in wife’s 
operated as an absolute gift of these to her husband, and, jn 

even if he died in her lifetime, they formed part of his possession; 
estate, and did not go back to her by survivorship. 

As regards her things in action, these passed to him (3) in wife’s 
absolutely if he reduced them into possession during the 
coverture, but, if he died in her lifetime without having 
reduced them into possession, she was entitled to them by 
survivorship. If he survived her, he could recover them 
on taking out administration to the wife, but, if he died 


(a) Murray v. Barlee (1834), 3 My. & K. at p. 220. 
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(4) in wife’s 
chattels real. 


Interference 
of equity, 


and of the 
legislature. 


How separate 
estate was 
created in 
equity. 


without doing so, her representative, and not his, was the 
proper person to sue for them (6). 

Finally, as regards lier chattels real, i.e., her leaseholds, 
the husband had full power to alienate them inter vivos, 
even if the lease was reversionary (c), provided only that 
the reversion was capable of falling into possession during 
the coverture (d); and, if he survived her, he took them 
absolutely jure mariti \vithout the necessity of taking out 
administration (e). But, if he died before his wife without 
having alienated them, she took them by survivorship, 
and they would not pass mider his will; or if he had made 
a partial alienation of them in his lifetime, the residue of 
the leaseholds survived to her. 


The husband acquired these extensive interests in 
consideration of his obligation to maintain his wife; but 
the law gave her no adequate remedy in case of his 
neglectmg that obligation, and it was chiefly for this 
reason that equity departed from the rules of the common 
law m givmg her an “ equity to a settlement ” in certain 
cases, and in allowing her to hold property as her “ separate 
estate ” under certain conditions. The equitable doctrine 
of the separate estate at length received legislative sanction 
in the Married Women’s Property Acts, 1870 and 1874, 
which were afterwards extended by the Married Women’s 
Property Acts, 1882, 1884, 1893, 1907 and 1908. The 
legislature has now gone even further than equity, and 
by the Law Eeform (Married Women and Tortfeasors) 
Act, 1935, has placed a married woman in very nearlv the 
same legal position as a feme sole. 

(B) What pvpeHy is the tdfe's property. 

Before the passing of the Married Women’s Property 
Acts, separate estate might have been created in various 
ways, the two most important of which were an ante¬ 
nuptial agreement -with her intended husband and an 


(6) FUa V. Pcmiw (1869), L. R. 4 Q. B. 500. 

(c) Be Bellamy^ Elder v. Pearson (1883), 25 Ch. D 620. 

(d) DuberUy v. Day (1852), 16 Beav. 33. 

(e) Be Bellamy^ supra. 
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express Umitation by deed or will to her for lier separate 
use. It was at one time supposed that m ^ ‘ 

separate estate, it was necessary that the 
be given to trustees; but it was afterwards established t at 
the intervention of trustees was not indispensable and that 
wherever real or personal property was given or devised to 
or settled upon a married woman, either before o afte 
marriage, for her separate use without lllter^^lltlon o 
trustees, the intention of the parties should be effectuated 
in equity, and the wife’s interest protected against tlu 
righte and claims of the husband and of liis creditors also, 
the husband, who took the legal estate, being treated as a 
trustee for her (/). No particular form of words v as 
necessary in order to create the separate use (f;). 


Interpo.‘«ition 
of trustee.^ 
not necessary. 


The first statute to allow a married woman to hold 
property at law was the Matrimonial Causes Act, 

By s. 25 of that Act(/i) a wife judicially separated from 
her husband was to be considered as a/eme sole with respec 
to property acquired by or devolving on her during le 
separation. iVnd a married woman who had_ obtained a 
separation order under the Summary Jurisdiction (» epara 
tion and Maintenance) Acts, 1895 to 1925, or a protec ion 
order under the Matrimonial Causes Act, 18o7 (i), was 
subsequently put in the same position. 


Separate 
property 
statute:— 

(1) Under a 
judicial 
separation, 
or separation 
or protection 
order. 


Next in order of time after the Act of 1857 came the , 2 ) Under the 

Married Women’s Property Act, 1870, which a owe a 

married woman, though Uving with her husband, to hold ppoperty Act, 

certain property as her separate property. The c was 

superseded as from the 1st January, 1883, ^ ® 

provisions of the Married Women’s Property Ac , 

and does not merit detailed consideration. 


(/) Parker v. Brooke (1804), 9 Ves. 583; ^839). 

4 My, & Cr. 408; Wasedl v. Leggatt^ 1896^ 1 Ch. oo4. ziootv 

ig) Prichard v. Ames (1823), T. & R. 222; Bland v. Dawes (1881), 
17Ch.D.794. , ^ 

(h) Repealed and re-enacted by s. 194 of ^Women 

(itself now amended by Sched4 I. of the Law Reform 

and Tortfeasors) Act> 1935)« ^ v 

(i) S. 21 (repealed so far as it relates to the High Court by t lo 
Judicature Act, 1925). 
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(3) Under the 
^Ia^ried 
Women’s 
l^roperty Act, 
1882; 

(a) Where she 
married after 
1882; 

(b) Where she 
was married 
before 1883. 


The Act of 1882 was far more extensive than the Act of 
1870. It enacted, by s. 2, that every woman who married 
after 1882 should be entitled to have and to hold and 
to dispose of as her separate property all real and personal 
property which should belong to her at the time of marriage, 
or should be acquired by or devolve upon her after marriage; 
and, by s. 5, that every woman married before 1883 should 
be entitled to have and to hold and to dispose of, as her 
separate property, all real and personal property, her title 
to which, whether vested or contingent, and whether in 
possession, reversion, or remainder, should accrue after 
1882. 


(4) Under the 
Law Reform 
{Married 
Women and 
Tortfeasors) 
Act, 1935. 


These provisions of the Act of 1882 have now been 
repealed and superseded by Part 1. of the Law Reform 
(Married Women and Tortfeasors) Act, 1935. Subject 
to some modifications, a married woman is, by s. 1, capable 
of acquiring, holding and disposing of, any property in 
all respects as if she were a ferne sole, and, by s. 2, subject 
to the pro\isions of the Act, all property which— 

(a) immediately before the 2nd August, 1935, was the 

separate property of a married woman or held 

for her separate use in equity; or 

(b) belongs at the time of her marriage to a woman 

married after the 1st August, 1935; or 

(c) after that date is acquired by or devolves upon a 

married woman. 


shall belong to her in all respects as if she were a Jom sole 
and may be disposed of accordingly. 


Saving for There is, however, a saving clause in respect of a 
restraint on restriction upon anticipation or alienation imposed upon 
d any property by any Act passed before the 2nd August, 
LnSrum^nt 1935, or by an instrument executed before the 1st January, 

executed 1930 im). 

before 1936. 


A married Since the Act of 1935, therefore, a married woman no 

woman’s longer has property: her property is her property 

just as if she were unmarried, unless it is subject to an 


(m) See po9t, p. 389. 
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effective restraint. There is one exception: the Act docs 
not during coverture which began belore the 1st January, property 
1883, affect any property to which the title (whether vested simply, 
or contingent, and whether in possession,^ reversion or 
remainder) of a married woman accrued betore that date, 
except property held for her separate use in equity (n). 

In connection with the subject of a married woman’s Act of 1882 
property attention must be called to s. 19 of the Act of 
1882, which pro\’ides that nothing in the Act shall interfere settlements, 
with or affect any settlement or agreement for a settlement 
made or to be made, whether before or after marriage, 
respecting the property of any married woman. The 
effect of this is that all property which would have been 
caught by a settlement before the Act of 1882 is still to 
be so caught, and the rights of persons taking under the 
settlement are not to be in any way affected, except that 
any interest which the married woman takes in the settled 
property will be her property, although not given expressly 
to her separate use (o). Consequently, where a settlement 
made before 1883 contained a covenant by the husband 
and wife to settle her after-acquired property, except 
property settled to her separate use, it was held that 
property coming to her after the Act which was not 
expressly given to her for her separate use must be 
settled (p). It was even held in Hancock v. Hancock (q), 
that such property was caught by the covenant although 
the wife was no party to it, and in Stevem v. Trevor- 
Ga/rrick (r) that, where on the marriage, after the Act, 
of a girl infant entitled to personalty not given to her 
expressly for her separate use, a settlement was made 
of such propertv, and the husband, being of full age, 
joined in the settlement, the wife could not, on attaining 
majority, claim back the property, since, if the Act had 

(n) S. 4 (1) (a). See flei'fiv. ifet'rf ( 1886 ), 31Ch. D. 402; HeParaon-s, 

StockUy V. Parsons { 1800 ), 45 Ch. D. 51. , . 

( 0 ) Re Onslow (1888), 39 Ch. D. 622, at p. 625; Re LumUy, ISUO. 

2 Ch. 690. ^ 

(p) Re Slonor (1883), 24 Ch. D. 195; Re Whitaker (1887), 34 Ch. D. 

227. And see Re Crook, 1923, 2 Ch. 359. 

(g)(1888), 38 Ch. D. 78. __ 

(r) 1893, 2 Ch. 307; followed in Buckland v. Buckland, 1900, 2 Ch. 

534. 
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not boon passed, the property would not have been her 
property. But these two cases are no longer law owing 
Married to s. 2 of the Married AVomen’s Property Act, 1907, which 

notwithstanding s. 19 of the Act of 1882, 
IW,^ ^ ^ ^ settlement or agreement for a settlement made after 

1907 by the husband or intended husband, whether before 
or after maiTiage, respecting the property of any woman 
he may marry or have married, shall not be vahd unless it 
is executed by her if she is of full age, or confirmed by her 
after she attains full age. But if she dies an infant any 
covenant or disposition by her husband contained in the 
settlement or agreement will bind or pass any interest in 
any property of hers to which he may become entitled on 
her death, and which he could have bound or disposed of 
if this Act had not been passed; and nothing in the section 
is to render invalid any settlement or agreement for a 
settlement made under the Infant Settlements Act, 1855 (s). 


A married 
woman's 
power of 
disposing of 
property. 

(a) in equity; 


(C) The uifes pouer of disposing of property. 

Once equity allowed a married woman to hold property 
to her separate use, she held it with all the incidents of 
property, including the right of disposing of for, 

according to the decision in Peacock v. Monk(u), a 
married w^oman, acting in respect of her separate property, 
acted as if she were a feme sole. Therefore, all personal 
property settled upon her for her separate use might be 
alienated by her without her husband’s consent, and either 
by act inter vivos or by her will, and whether the interest 
was in reversion or in possession (x); and, as regards 
realty settled to her separate use, she could dispose of her 
equitable mterest without her husband's concurrence, and, 
even before acknowledgments by married women were 
abolished by the Law of Property Act, 1925, s. 167, 
no acknowledgment was required for such a disposition (y). 


(b) by statute. The Married Women’s Property Act, 1882, s. 1, expresslv 

enacted that a married woman could dispose, by will or 


(«) See post, p. 416. 

(t) Fettiplace v. Gorges (1789), 1 V"es. 46. 

(ti) (1751), 2 Ves. S. 190. See Hulme v. Tennant (1778), 1 Bro. Cb. 16. 
{x) Sturgis v. Corp (1806), 13 Ves. 190. 

(y) Taylor t. Meads (1865), 4 De G. J. & S. 697. 
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otherwise, of any real or personal ])ro])erty, which was 
made separate property b}’ the Act. as if she were a feme 
sole : and under ss. 1 and 2 of the Law Keform (Married 
Women and Tortfeasors) Act, 1935. she has a similar 
power of disposing of any property which l\y virtue of that 
Act belongs to her as if she were a feme sole. She cannot, 
however, dispose viter vivos of any property which is subject 
to an effective restraint on anticipation ( 2 ). Kor can she 
even now dispose of alimony (a). As regards dispositions 
b}’ will, the Married Women’s Property Act, 1893, s. 3 (5). 
enacts that her will made during coverture will, in the 
absence of a contrary intention, be effective to dispose of 
any property to which she may be entitled at her dea1h 
though she acquired it after the coverture had ceased, 
and there is no need for her to re-execute the will aft* r 
her husband’s death to make it operate on properly 
acquired after his death, nor need she have any property 
at the time when she makes the will. 

If a married woman effects any savings out of her 
property, she has the same power over the savings that 
she has over the property itself, for, if the wife has power 
over the capital, she has also a power over the income 
and accumulations (c); and the same rule applies also to 
savings out of income allowed to the wife upon her husband’s 
lunacy (d), and to investments made with such savings 
or the accumulations thereof. But savings effected by 
the wife out of money given to her by her husband for 
household purposes, and investments made with such 
savings, belong to the husband (e). 


The wife may, of course, give the income or capital 
of her property to the husband. In any case where money 
of a wife comes to the husband, whether from income or 
capital, the question is whether the wife intended to make 


(8) Infra, p. 388. 

i?! (1884). 27 Ch. D. 160. 

oo nt- the decision in Re Price, Stafford v. Stafford (1885), 

*0 Cn. D. 709, 

(c) Feitiplace v. Gorges (1789), 1 Ves. 46. 
d) In the Goods of Tharp (1878), 3 Prob. Div. 76. 

(e) Rarrack v. McCulloch (1856), 3 K. & J. 110. 

S. 


The savings 
of income of 
licr prope rt^v 
are also 
her property. 


Gift by wife 
to husband of 
her property. 


25 
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a gift of it or not (/), and the onus of proving a gift is 
on the husband {g). If, however, he proves that the income 
was received by him with her consent while they were 
living together, that is evidence of a gift, and, unless there 
is evidence to prove that no gift was intended, she cannot 
compel him to refund (h). 


Mortgage of 
wife’s 

property for 
payment of 
husband’s 
debts. 


Where a wife mortgages her property for the purpose 
of paying her husband^s debts, she is 'primd jade 
regarded in equity as lending and not giving the money 
to him and as entitled to have her property exonerated 
by him from the mortgage (t). This doctrine is based 
on an inference to be drawn from the circumstances of 
each particular case (^), and there may be circumstances 
which prevent it from arising, as where the debts were 
contracted to pay for the extravagant living of both 
husband and wife, and in such circumstances, there being 
no presumption of a loan, it is not for the husband to 
show that a gift was intended, but for the wife to prove 
that it was a loan (Z). Wliere, however, the wife concurs 
with the husband in mortgaging her property, and it 
appears on the face of the mortgage deed that the money 
was paid to the husband, the Court infers, subject 
to rebutting evidence, that the debt is the debt of the 
husband, and that the wife’s property is only a surety 
for it (m). It must be remembered that if the loan was 
made for the purposes of the husband’s trade or business 
and he becomes bankrupt or dies insolvent, the wife 
cannot claim any dividend until all his creditors have 
been paid in full (n). 


(/) Mercier v. Mereier^ 1903, 2 Ch. 98. 

(?) Bich V. Cockell (1804), 9 Ves. 369; Re Flamank, Wood v. Cock 
(1889), 40 Ch. B. 461. 

(A) Caton v. Rideout (1849), 1 Mac. & G. 599; Dixon v. Dixon (1879), 
9 Ch. D. 687; Edtcard v. Ckeyne (1888), 13 A. C. 385; Re Young (1913), 
29T. L. R. 391. 

(i) Huntington v. Huntington (1702), 2 Vern. 437; Hudson v. 
Carmichael (1854), Kay, 613. 

(A) Clinton v. Hooper (1791), 1 Ves. 173. 

(l) Paget v. Paget, 1898, 1 Ch. 470. 

(m) Han V. Hall 1911, 1 Ch. 487. 

(n) Bankruptcy Act, 1914, s. 36 (2); post, p. 400. 
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The wife’s disposition, inter vivos or by will, of her 
property deprives the hiisb^ind of nnv rights in the property 
on her death; but where her death occurred before 1926, 
he was entitled to the same rights in lier separate property, 
Mdiether equitable or statutory, so far as she liad not 
disposed of it in her lifetime or by her will, as the common 
law gave him, for equity treated the separate use as 
exhausted when the wife died without making a ilisposition, 
and there w'as nothing in the Married Women’s Property 
Acts to interfere with the devolution of the separate 
property upon her death intestate. On her death intestate, 
therefore, before 1926, the husband took an estate by 
the curtesy in her estates of inheritance if the requisites 
for curtesy were fulfilled (o), and he still had the rights 
in her personalty preserved to him by s. 24 of the Statute 
of Frauds, t.e., he took her chattels personal in possession 
and her leaseholds jure niarili, without the necessity of 
obtaining administration ( p), and her things in action as 
her administrator but for his own benefit, subject to 
payment of her debts (^). 

But these rights of the husband have been considerably 
modified by the Administration of Estates Act, 1925, 
where the wife dies after 1925. S. 45 of that Act 
abolishes tenancy by the curtesy and every other estate 
and interest of a husband in real estate (which includes 
chattels real) as to which bis wife dies intestate, whether 
arising under the general law, or by custom or otherwise, 
and s. 46 in effect deprives him of his former right to 
take her personalty absolutely, giving him instead her 
personal chattels, as defined by the Act (r), absolutely, and 
£1,000 net, with 5 per cent interest from the death until 
payment or appropriation, out of the rest of the estate, 
whether real or personal, and a life interest only in half 
the remainder if the wife left issue, or in the whole of the 

(j) Cooper V. Macdwiald (1877), 7 Ch. X>. 288; Hope v. Hope, 1892, 
- Ch. 336. See ante, p. 379. 

iV) Surman v. Wharton, 1891, 1 Q. B. 491; Re Evans, 1910, 1 Ir. R. 

Re Bellamy, Elder v. Pearson (1883), 25 Ch. D. 620; Re Lamberi, 

(1888), 39 Ch. D. 626. 

(9) Surmanv. Wharton, 1891, 1 Q. B.491; Married Women’s Property 

Act, 1882 , 8 . 23. 

(r) See ante, p. 239, note (r). 
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intestate 
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remainder if she left no issue. There are, however, two 
cases in which the husband could still claim an estate 
by the curtesy,—(1) where the wife was entitled to an 
entailed interest in possession which she has not barred 
or disposed of by her will (s), and (2) where she was a lunatic 
of full age when the Act came into operation, and she 
dies intestate, without recovering her testamentary capacity, 
entitled to a fee simple estate in possession (t). 

Where there has been a judicial separation or a separation 
or protection order, the husband has no rights imder the 
wife’s intestacy in any property acquired by or devolving 
on her during the separation or while the protection order 
is in force, for such property devolves as if he were dead (»)• 

\D) The restraint on anticipation, 

A married woman, being at liberty to dispose of her 
separate property, was in danger of yielding to the 
solicitations of her husband to dispose of it, and not 
infrequently did so to her own undoing; therefore, in 
order to provide against the husband’s influence, the 
Court sanctioned a provision restraining her from alienating 
her separate property or anticipating the income, so that 
she should have no dominion over the income until the 
payments actually became due (x). Such a restraint, 
though a similar fetter imposed on the property of a man 
would be void as repugnant to the nature of property (y), 
was justified on the ground that, the separate estate being 
purely a creature of equity, devised for the protection of 
married women, equity had a right to act upon its own 
creature, and modify it so as to further the object for 
which it was created (z). The validity of the restraint 
received statutory recognition in the Married Women’s 
Property Act, 1882, s. 19 of which provided that nothing 
in the Act should interfere with or render inoperative 

( 5 ) Law of Property Act, 1925. s. 130 (4). 

(<) Administration of Estates Act, 1925, s. 51 (2). See post, p. 433. 

(u) Judicature Act, 1925, s. 194, amended by 1st Sched. t« the 
Law Reform (Married Women and Tortfeasors) Act, 1935. 

(x) Pybus V. Smith (1791), 3 Bro. Ch. 340. 

(jf) Brandon y. (1811), 18 Ves. 429. 

(z) Tulktt y. Armstrong (1839), 1 Bear. 1; 4 My. & O, 377. 
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any restriction against anticipation attached to the 
enjoyment of any property or income by a woman under 
any'settlement, agreement for a settlement, will, or other 

instrument. 

In modern days, however, it has come to bo recognised iiesfcramt 
that the restraint is rarely necessary to protect a wife 
from the husband’s solicitations and that it is often unfair inatru- 
to her creditors. Accordingly, provision has been made ment 
bv s. *2 of the Law Reform (Married A\ omen and Tortfeasors) ^^^ 5 . 
Act. 1935, for its eventual abolition. M hile not interfering 
with any restriction upon anticipation or alienation attached 
to the enjoyment of any property by virtue of any provision 
in any Act passed before the 2nd August, 1935, or in any 
instrument executed before the 1st Januarj', 1936, the 
section makes void any instrument executed on or after 
the 1 st January, 1936, in so far as it purports to attach 
to the enjoyment of any property by a woman any 
restriction upon anticipation or alienation which could not 
have been attached to the enjoyment of that property by 
a man. 

For the purpose of the foregoing enactment, an Meaning of 
instrument actually executed on or after the 1st January, 

1936, is deemed to have been executed before that date 
if it was executed in pursuance of an obligation imposed 
bc'fore that date to attach a restriction upon anticipation 
or alienation. If, for instance, in marriage articles signed 
in 1935, it was agreed that property should be settled 
on the wife without power of anticipation, a restraint 
imposed by the settlement would be effective although 
the settlement was not made till 1936. But a provision 
contained in an instrument made in exercise of a special 
power of appointment is deemed to be contained in that 
instrument only and not in the instrument by which the 
power was created. If, therefore, under a settlement 
executed before 1936 a father has power to appoint the 
settled funds to his children, he cannot, in makmg an 
appointment after 1935 to a daughter, effectively impose 
a restraint on anticipation, the appointment, for this 
purpose, not being treated as contained in the settlement 
itself. As regards wills, if the will was executed before 
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1936, a restraint imposed by it is effective although the 
date of the testator’s death is after 1935; but if he does 
not die before the end of 1945 the will, says the section, 
will be deemed to have been executed after 1935, so that 
the restraint will be ineffective. If the will was not 
executed until after 1935, the restraint will be ineffective 
whenever the testator dies. 

The restraint on anticipation may be attached to the 
corpus or income of any property, real or personal, whether 
held for life or any other interest (a); but before the 
Married Women’s Property Acts it was necessary first 
to make the property separate property; if, for instance, 
personalty was given before those Acts to trustees upon 
trust for a married woman, without power of anticipation, 
it belonged to the husband absolutely, tlie property not 
being given for her separate use (6). After tbe Acts, 
however, the restraint on anticipation could be validly 
annexed without any express prior creation of the separate 
use (c). 

The restraint is only operative during marriage. A 
spinster entitled to property without power of anticipation 
may freely deal with the property, but upon her marriage 
the restraint will attach and endure during that coverture 
as regards any property not dealt with before marriage. 
When the coverture comes to an end by her husband’s 
death or by divorce, the restraint disattaches, so that she 
is again free to deal with the property; and a subsequent 
marriage and subsequent widowhood will have the same 
effect (d). But the restraint will only attach if she has not 
dealt with the property while discovert; if, while a spinster 
or a widow, she obtains a transfer of the property from the 
trustees in whom it is vested, and sells it, the restraint will 
not attach on marriage or remarriage to the proceeds of 
sale or the investments representing them (e). Nor will 


(а) Baggeit v. (1846). 1 Ph. 627. 

(б) Stogdon v. Lee^ 1891, 1 Q. B. 661. 

(c) Re Lumley, 1896, 2 (Th. 690. 

{d) TvlUtt v. Artnftrong (1839), J Bear. 1; Re .)fereditb. Meredith 
V. Clarke^ 1938, Ch. 806. 

(e) See Wright v. Wright (1862), 2 J. & H. 647. 
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it attach if she has, while discovert, executed a deed poll 
giving herself power to dispose of the property during her 
marriage. The deed should be communicated to the 
trustees before her marriage, though apparently this is 
not essential (/). 


A juiicial separation or a separation or protection order Effect of 
does not put an end to a restraint on anticipation attachctl 
to prop-^rty acquired before the date of the decree or or 

order (^), But property acquired by the married woman protection 
during tie separation or while a protection order is in ® • 
force is not affected by any restraint upon anticipation (//). 


Not orjy does the restraint on anticipation drop off wbcu 
altogethei on the married woman becoming discovert, but restraint 

y 1 • i. *1 1 comes to an 

it also ceases to operate, even during coverture, witli regard end,and when 
to any particular instalment of interest the moment the it is void; 
interest falls due, even though it may still be in the hands 
of the trustees (t). And occasionally the restraint is void 
altogether, on the ground that it infringes the perpetuity 
rule by tending to make the property inalienable beyond 
the limits allowed bv that rule. For instance, where 


in exercise of the usual power in an ante-nuptial settlement 
to appoint among children an appointment was made 
before 1936 (j), to a daughter and a restraint on anticipation 
was imposed, the restraint was void as transgressing the 
rule, for at the date of the settlement the daughter 
was unborn and the restraint might render the property 
inalienable for more than twenty-one years after the end 
of the lives in being at the date of the settlement. The 
daughter took the property but took it free from the 
restraint (k). The restraint would, however, have been 
valid if the daughter was alive at the date of the instrument 


{/) Re Ckrirnca, 1917, 1 Ch. 30. 

(g) Waite V. Norland 1888). 38 Ch. D. 135; Hill v. Cooper, 1893, 

2 Q. B. 85. 

{h) Judicature Act, 1925, s. 194 (1), amended by Sched. I. of the 
l^aw Boform (Married Women and Tortfeasors) Act, 1935; Cooke w 
Rulkr {IS5S), 2C Beav. 99. 

(i) Hood-Barrs v. Heriot, 1896, A. C. 174. 

(i) If made after 1935, the restraint is ineffective even apart trom 
the perpetuity rule (see ante, p. 389). 

(1:) Fry v. Capper (1853), Kay, 163. 
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creatiDg the power, as she might have been in the case 
of a post-nuptial settlement (1), 

or ineffectual. Though not void, the restraint may be ineffectual owing 

to the married woman having a right under the instrument 

which gives her the property to have the property handed 

over to her. Thus, if a testator has directed his executors 

to jpay a legacy to a married woman without power of 

anticipation, she is entitled to receive the legacv and can 

do what she pleases with it, even though 'the will was 

made before 1936, but if the testator has shown an intention 

that the legacy is to be retained for her benefit she cannot 

demand a transfer, and the restraint is effectual (m) 

provided the will was made before 1936, and the testator 
dies before 1946 (n). 


Restraint docs 
not prevent 
the barring of 
an entail, 
the enlaiging 
of a long 
term, or 
the exercise 
of the powers 
conferred by 
the Settled 
Land Act. 


A restraint on anticipation attached to an entailed 
interest does not prevent a married woman from barring 
the entail so as to obtain for herself a fee simple or 
absolute interest for that does not in substance amount 
to an alienation (o); not does it prevent her from enlarging 
a long term of years into a fee simple under s. 153 oAhe 
Law of Property Act, 1925 (p), or from exercising the powers 
given by the Settled Land Act, 1925, to tenmits for life 

oo°nw Moreover, by 

^“st mentioned Act, where she is 
entitled m possession to land for an estate in fee simple 

absolute or for a term of years absolute, subject to a 
restraint on anticipation, she has the powers of a tenant 

^ ® In these four cases the 

restraint will attach to the fee simple or, as the case may 

be, to her interest m any capital money arising from the 
exercise of her powers. 


(/) WiUon V. Wilson (1858), 4 Jur N S 107 #?. u h ^ ur 
MfiSOl 1/5 Uh T) fiin a^a ' « iJ, .^* ^^< 0 ; Herbert v. Webster 

(]8”7) M V. Gr..n.ocd 

* p: 390 ’ ^ (1888)- 87 Ch. D. 444. 

(o) Cooper v. Macdonald (1877). 7 Cb D ooq 

ip) Replacing e. 65 of Conveyancing Act 1881 

(q) Settled Land Act, 1925 .125 ' * 

(r) And see s. 1 (1) (iv) of the Act. 
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It has been held that a married woman can disclaim Restraintdoes 
an annuity given by a will to her without power of 
anticipation, even though she does so under a bargain 
with the residuarv legatee w'hereby she is to receive a 
-capital sum in consideration of the disclaimer, for the 
restraint only attaches when she gets the property (x). 

Even a Court of Equity could not (apart from statute) Court of 
have dispensed with the restraint on anticipation. It was 
held, therefore, where a testator gave a legacy to a married with the 
woman upon condition that within twelve months she fetter on 
conveyed her separate estate which was subject to a 
restraint against anticipation, that the Court had no power 
to release it from the restraint, even though it was clearly 
for her benefit to do so (y). But now by s. 169 of the but can now 
Law of Property Act, 1925 (s), it is provided that “ where 
a married woman is restrained from anticipation or from Act, 1925, 
alienation in respect of any property or any interest in s* 
property belonging to her, or is by law unable to dispose 
of or bind such property or her interest therein, including 
a reversionary interest arising under her marriage settle¬ 
ment, the Court may, if it thinks fit, where it appears to 
the Court to be for her benefit, by judgment or order, 
with her consent, bind her interest in such property.” 

Tliis section does not, how’ever, give the Court a general 
power to remove the restraint, but only a power to make 
binding a particular sale or mortgage, or other defimte 
disposition of the property, or part of it, if the disposition 
is for her benefit and she consents (a). 

Also, now, by s. 2 of the ^larried AVomen’s Property and mider 
Act, 1893 (6), in any action or proceeding instituted by 
•a woman, whether she is married or not at the time of property Act, 
its institution (c), the Court may order payment of the 1S93: 

(a:) He TFimperw, Wichen v. WilsoUf 1914, 1 Ch. 502. 

(y) Hobina<m v. Wheelwright (1856), 6 De G. M. & G. 535. 

(*) Repealing and replacing s. 7 of Conveyancing Act, 1911, which 
itself replaced s. 39 of Conveyancing Act, 1881. 

(а) He Warren'6 Settlement (1883), 52 L. J. Ch. 928. For other cases 
on the section, see Re PoUard's Settlement, 1896, 2 Ch. 652; Re Little 
(1^889), 40 Ch. D. 418; Paget v. Paget, 1898, 1 Ch. 470; Re Blundell, 

1801. 2 Ch. 221. 

(б) See PawUy v. Pawley, 1905, 1 Ch. 593. 

(c) Toumehend v. Child, 1933, 1 K. B. 181. 
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costs of tlie opposite part}* out of property which is 
subject to a restraint on anticipation. The section docs 
not apply to an appeal brought by a married woman 
defendant (d)j but it does apply to a counterclaim set up 
by her (e), and to an application for a new trial made by 
her if she is plaintiff in the action (/). When the Court 
orders a married woman to pay costs but expressly 
provides that they shall not be paid out of property which 
is subject to an enforceable restraint against anticipation, 
the order can be enforced, after the husband’s death or 
after a divorce, against property which during the 
coverture was subject to a restraint (g). 

Further, by s. 62 of the Trustee Act, 1925(A), the 
Court may make an impounding order against her interest 
in trust property, although it is subject to restraint on 
anticipation, by way of indemnity to a trustee who has 
committed a breach of trust at her instigation or request, 
or with her written consent {i). But, as it is the duty 
of a trustee to protect a married woman against herself 
when she asks him to commit a breach of trust, the Court 
will be slow to remove the restraint on anticipation in order 
that her interest may be impounded to recoup him (A). 


(E) The ivife's contracts and torts. 

The position of married women as regards liability for 
their contracts and torts has been radically altered by 
the Law Reform (Married A\omen and Tortfeasors) Act, 
1935. Before that Act came into force on the 2nd August, 
1935, although a married woman’s separate property was 
liable in respect of contracts entered into, and torts com¬ 
mitted by her, imless it was subject to a restraint on 
anticipation, yet she herself incurred no personal liabihty; 

(d) H 0 (^-Bans v. Cathcart, 1894, 3 Ch. 376; Hood-Barrs v. Heriot, 

(c) Hood-Barrs v. Cathcarl, 1895, 1 Q. B. 873 

(/) Dresel v. Ellis, 1905, 1 K. B. 574. 

(g) Be Meredith, Meredith v. Clarke, 1938, Ch. 806. 

(h) Replacing s. 45 of Trustee Act, 1893. 

(») See ante, p. 192. 

{h) Bolton V. Curre, 1895, 1 Ch. 544. See also on the section, 
Bxeketis V. Rxekeits (1891), 64 L. T. 263; Griffith v. Hughes, 1892, 3 Ch. 



MARRIED WOMEN. 



iudgnient signed against her could only be enforced against 
her separate property; she could not be imprisoned under 
the Debtors Act, 1869, s. 5, for failure to ])ay the judgment 
debt, even though she had had the means to pay 
since the judgment (r). She miglit. however, have been When a 
conomitted upon a judgment signed against lier for an 
ante-nuptial liability, the judgment being, in such a case. i,ave been 
a personal judgment (s), or for non-payment of debts. 
e.g., poor rates, the recovery of which is by statute made 
specificallv enforceable by committal (^). or for not ucis. 
complving with an order made undei's. 4 of the Di'btors 
Act, 1869, to pay into Court money in her hands as trustee 
or executrix or administratrix (i/). 


It is now provided by s. 1 of the Law Ib'foiin {]\iarried Married 
Women and Tortfeasors) Act, 1935, as follows:—“ Subject 
to the provisions of this Part of this Act, and subject, as liable in 
respects actions in tort between husband and wife, to the reapect of hi 
provisions of section twelve of the Married Women’s ^ 


Property Act, 1882 (r), a married woman shall— 

(a) be capable of acquiring, holding and disposing of, 

any property; and 

(b) be capable of rendering herself, and being rendered, 

liable in respect of any tort, contract, debt or 
obligation; and 

(c) be capable of suing and being sued, cither in tort or 

in contract or otherwise; and 

(d) be subject to the law relating to bankruptcy and to 

the enforcement of judgments and orders, 

in all respects as if she were a feme sole.'' 

The liability of a married woman is, therefore, no longer 
a merely proprietary liability. The Act, however, does not 
enable any judgment or order against her in respect of a 
contract entered into, or debt or obligation incurred before 
the 2nd August, 1935, to be enforced otherwise than 
against her property ( 3 ^). 


(r) Scott V. Morky (1887), 20 Q. B. D. 120. 

(«) Hobinson v. L^es, 1894, 2 Q. B. 577. 

(0 Re Elizabeth Allen, 1894, 2 Q. B. 924. 

(«) Re Turnbull, Turnbull v. Nicholas, 1900, 1 Ch. 180. 
<t) Sec post, p. 401. 

(X) S. 4(l)(c). 
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With regard to torts committed by a married woman 
during coverture, the old common law liability of the 
husband to be made a co-defendant with her in respect 
of such torts, and thus to be made personally responsible 
for them, was not affected by the Act of 1882 (a). But, 
by s. 3 of the Law Eeform (Married Women and Tort¬ 
feasors) Act, 1935, the husband of a married woman is not, 
by reason only of his being her husband, to be liable iii 
respect of any tort committed by her whether before or 
after her marriage, or to be sued,’or made a partv to any 
legal proceeding brought in respect thereof. This does not, 

however, affect legal proceedings instituted before the 
2nd August, 1935 (b). 

For the avoidance of doubts, s. i (2) of the Law Keform 
(Mamed W omen and Tortfeasors) Act, 1935, declares that 
nothing in Part 1. of that Act renders the husband of a 
married woman liable in respect of any contract entered 
into, or debt or obligation incurred by her after the 
marriage in respect of which he would not have been liable 
if this Act had not been pa.sscd, or exempts him from 
liability in respect of any contract entered into or debt or 
obligation (not being a debt or obligation arising out of 
the commission of a tort) incurred by her after the marria^^e 
m respect of which he would have been liable if this Act 
had not been passed. He is, therefore, still liable if she 
enters into a contract mth his express or implied 
authority (c). The same sub-section declares that the 
Act does not prevent a husband and wife from acquiring, 
holding, and disposmg of, any property jointly or as tenants 
in common, or from rendering themselves, or being rendered, 
jointly liable in respect of any tort, contract, debt or 
obhgation, and of suing and being sued either in tort or in 
contract or otherwise, in like manner as if they were not 
married. Nor does the Act prevent the exercise of any 
joint power given to a husband and wife. 


(a) Edi^rds y. Porter, 1925, A. C. 1; Seroka v. KaUenberg (1886), 
im 880 2 Ch. 585; Cuenod v. Leslie, 


(6) S.4(l)(b). 

(c) See Paquin v. BeaucUrk, 1906, A. C. 148. 
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With regard to the debts incurred and torts com mi tted Pos^tionjrith 
by a woman before her marriage, the present rule is to be ^^-nuptial 
found in s. 13 of the Married Women’s Property Act, 1882, debts and 
and s. 3 of the Law Keform (Married Women and Tort- torts of wife. 

feasors) Act, 1935. By s. 13 a married woman continues 
to be liable after her marriage for all debts contracted and 
all contracts entered into or wrongs committed by her 
before marriage, and she may be sued alone. By s. 14 of 
the Act of 1882 her husband was also to be liable to the 
extent of the property belonging to the wife which he might 
have acquired or become entitled to from or through her. 

But this section is now repealed by the Law Reform 
(Married Women and Tortfeasors) Act, 1935, b}* which a 
husband is freed from any liability in respect of his wife s 
ante-nuptial contracts or torts {<!). 

A married woman can act as trustee or executrix or Position of 
administratrix, and can make herself liable by a breach of 
trust or devastavit just as if she were a feme sole. Her trustee or 
husband is not liable unless he has acted or intermeddled personal 
in the trust or administration (e). MTiere she is acting , repre-sen a- 
a trustee or personal representative she may sue or be sued, 
and may dispose of or join in disposing of real or personal 
property held by her solely or jointly with any other 
person as trustee or personal representative, without her 
husband in like manner as if she were a feme sole (/). Her 
husband is not now a necessary party to her adminis¬ 
tration bond (^), 

MTiere the wife^s property is subject to a restraint on 
anticipation, the restraint is generally effectual, so long 
as the coverture lasts, to prevent the property from being restraint on 
taken to discharge her liabilities, whether incurred before 
or after marriage. If, therefore, judgment is obtained satisfy a 
against a married woman, the Court will not appoint a married 

* womans 

-- liabilities. 

(d) S. 3 (a). And see an/e, p. 396. 

(«) Married Women’s Property Act, 1882, s. 24; Law Reform (Married 
Women and Tortfeasors) Act, 1935, s. 1. 

(/) Married tVomen’s Property Act, 1882, s. 18; Law of Property 
Act, 1925, 8. 170, replacing M. W. P. A. 1907, s. I. 

(fl) Re Uarritt Ayre^ (1883), 8 Prob. Div. ICS. 
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receiver to get in income not yet due (h). It was held, 
however, by the House of Lords, in Hood-Barrs v. 
Heriot (i), before the Married Women’s Property Act, 1893, 
that the judgment might be enforced against arrears of 
income due at the date of the judgment, for arrears of income 
are not subject to restraint. But as regards contracts 
entered into by a married woman after the 5th December, 
1893, the effect of this decision was annulled by the proviso 
to s, 1 of the Act of 1893, which prevented property which 
was subject to restraint at the time of the contract from 
being taken to satisfy an obligation arising out of the 
contract: so that under the Act of 1893 a judgment on 
the contract could not be enforced against arrears of 
income unless they were arrears at the time of the contract (/). 
For the same reason, it was held under the Act of 1893 
that property subject to restraint at the time of the contract 
could not be taken even if judgment were obtained after 
the coverture had ceased by reason of death or divorce (m). 
Now that s. 1 of the Act of 1893 is repealed by the Law 
Reform (Married Women and Tortfeasors) Act, 1935, it 
would seem that these decisions have no application to 
contracts entered into after the 1st August, 1935, the 
crucial date being the date of the judgment according to 
the decision in Hood-Barrs v. Haiot {n). 


Kcstraint, 

•when 

ineffective 

against 

ante-nuptial 

creditors. 


Where the property was settled by the wife herself, any 
restriction on anticipation is, by s. 19 of the Act of 1882, 
invalid against debts contracted by her before marriage, but 
this provision only applies where the property was settled 
by her, not when it came from some other person (o). 


Liability of 
property 
subject to a 
general power 
of appoint¬ 
ment. 


So long as the obligations of a married woman were 
enforceable only against her separate property, property 
over which she had a general power of appointment could 
not be taken in execution to satisfy such obligations, 


(A) BolUho V. Oidley, 1905. A. C. 98. 

(t) ^96, A. C. 174. And see CoUyer v. Isaacs (1881), 19 Ch. D. 342. 
{1) Wood V. Lewis, 1914. 3 K. B. 73. 

Barnett v. Howard, 1900, 2 Q. B. 784; Brown v. DimbUiry, 1904, 
1 B. 28. 

(n) 1896, A. C, 174. Cp. Re MeredUh, 1938, Ch. 806. anU, p. 394. 

(o) Btrmingfuim Excelsior Money Sociely v. Haywood, 1904, 1 K* B, 35* 
See also Hothechild v. Fisher, 1920, 2 K* B. 243. 
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unless she had exercised the power in her own favour (p). 
This is now altered by s. 1 of the Law Reform (Married 
Women and Tortfeasors) Act, 1935, under which she is 
in the same position as a feme sole {q). Moreover, before 
the Married Women’s Property Act, 1882. if she ap])ointed 
the property by her will, she did not tlierebv make the 
appointed property asets for payment of her debts in an 
administration of her estate (r). But by s. 1 of the Married 
AVomen’s Property Act, 1882, the execution of a general 
power of appointment by her will had the effect of making 
the appointed property liable for her debts and other 
liabilities in the same manner as her separate estate was 
made liable by the Act. That section is repealed by the 
Law Reform (Married AVomen and Tortfeasors) Act, 1935, 
being unnecessary in view of the wide provisions of that 
Act (s). 

Before the Married AA’omen’s Property Act, 1882, 
a married woman could not, as a rule, be made a bankrupt, 
even is she had separate estate (0- But by s. 1 (5) of that 
Act she was made subject to the bankruptcy laws if slie 
was carrying on a trade (w), and this provision was re¬ 
enacted in a wider form by s. 125 of the Bankruptcy 
Act, 1914. Now, by s. 1 of the Law Reform (Alarried 
Women and Tortfeasors) Act, 1935, she is subject to the 
law relating to bankruptcy in all respects as if she were a 
feme sole; it is no longer necessary that she should be 
carrying on a trade or business. But nothing in the Act 
is to enable any judgment or order against her in respect 
of a contract entered into, or debt or obligation incurred, 
before the 2nd August, 1935, to be enforced in bank- 
{®)- AVkere she is made bankrupt, if her property 
is subject to restraint on anticipation, the Court may make 
an order for payment of the income, or part of it, to the 
trustee in bankruptcy for the benefit of her creditors, but, 

(J>) Qoatly V. Jones, 1909, I Ch. 657. 

(g) See ante, p. 395. 

(r) Re Roper, Roper v. Doncaster (1888), 39 Ch. D. 482. 

(«) See ante, p. 395. 

(<) Re Gardiner, Ex parU Coulson (1887), 20 Q. B. D. 249. 

y) See J?e a Debtor, 1927, 1 Ch. 97. 

(*) S. 4 (1) ( 0 ). See Re a Debtor, 1936, Ch. 237; Re a Debtor, 1937, 
vh. 166; Re a Debtor, 1938, Ch. 694. 
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subject to such order, the restraint is eifcctual to protect 
the property during the coverture, though it becomes- 
available for the creditors after the coverture has ceased (y). 


When 

husband is a 
deferred 
creditor in 
his wife’s 
bankruptcy, 
and vice 
versd. 


If her husband has lent or entrusted any money or other 
estate to her for the purposes of her trade or business, 
he cannot claim any dividend in respect thereof in her 
bankruptcy until all claims of her other creditors for 
valuable consideration in money or money’s worth have 
been satisfied ( 2 ). This provision is on the same lines as 
that of s. 3 of the Married AVomen’s Property Act, 1882, 
now replaced by s. 36 (2) of the Bankruptcy Act, 1914, 
which makes her similarly a deferred creditor in her 
husband’s bankruptcy where she has lent or entrusted 
money or other estate to him for the purpose of liis trade 
or business or otherwise. It has been held, on the provision 
of the Act of 1882, that the words “ or otherwise ” must 
be construed as ejusdem generis with trade or business, 
so that she is not deferred in respect of a loan for her 
husband’s personal purposes (a); that she is not deferred 
in respect of a loan to a firm in which her husband is a 
partner (6); that if she lends her husband money for 
business purposes and subsequently releases the debt in 
consideration of his paying her a life annuity, her proof 
in respect of the annuity is not postponed (c); that if she 
deposits title deeds with his bank to secure a loan made 
by the bank to him for the purposes of his business, and 
afterwards pays off the loan, she has the ordinary right 
of a surety to stand in the shoes of the bank and prove 
against his estate (d); and that, where the section applies, 
she cannot even prove until all the creditors have been 
satisfied (e). All these decisions would apparently apply 
to the provision of the Act of 1914 {/). 


(y) Bankruptcy Act, 1914, s. 52; Re Wheeler^ Brigga v. Ryaiit 1899, 
2 Ch. 717. 

(z) Bankruptcy Act, 1914, s. 36 (1). 

(а) Re Clark, Ex parte Schulze, 1898, 2 Q. B. 330. 

(б) Re Tuff, Ex parte Nottingham (1887), 19 Q. B. D. 88. 

(c) Re Slade, Cretekeme United Brev^es v. Slade, 1921, 1 Ch. 160. 

(d) Re Cronmire, Ex parte Cronmire, 1901, 1 Q, B. 480. 

(€) Re Geneae, Ex parte District Bank (1385), 16 Q.B. D. 700. 

(/) As to the application of the enactment after the borrower’s death, 
see ante, pp. 249, 255, 256. 
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By s. 12 of tlie Act of 1882, every married woman may, 

in her own name, pursue against all persons, including her fpr 

husband, the same civil remedies for the protection and security aiul 

security of her own property as if she were a feme sok'. 

Thus she may sue her husband in detinue ((;), and obtain ^ 

an injunction restraining him from trespass to her house, 

even though this is the matrimonial home, if the liusband s 

conduct is such that the wife would be in a position to 

resist a decree for restitution of conjugal riglits (h). But 

she cannot sue the husband for libel (i), in^r for malicious 

prosecution or false imprisonment, as such actions are not 

for the protection or security of her property (A’), and where 

she is induced to enter into a separation agreement by tlu' 

husband 8 fraudulent misrepresentation as to his means, 

though she can rescind the contract, she cannot obtain 

damages {^). Nor can she sue him for personal injuries 

occasioned by his negligence before marriage (m). On the 

other hand, owing to the express provision of the section, 

the liusband cannot sue the wife for a tort, even in respect 

of his property, and hence he cannot obtain an injunction 

to prevent the wife from wrongfully pledging his credit, 

for such an action is founded on tort ()i). The law on these 

points is not affected by the Law Reform (Married Women 

and Tortfeasors) Act, 1935 (o). The section also allows 

the wife to take criminal proceedings in respect of her 

property, even against her husband, and, by s. 16 (^), he 

may take similar criminal proceedings against her in respect 

of his property; but such proceedings cannot be taken by 

the one against the other while they are living together, 

and even if they are living apart such proceedings cannot 

be taken in respect of any act done while they were living 

together unless the property was ^vTongfully taken by the 

one when leaving or deserting or about to leave or desert 
the other. 


M 1905, 2 K. B. 639. 

ii\ ^ Shipman, 1924, 2 Ch. 140. 

1930, 2 K. B. 238. 

n (1909). 25 T. L. R. 264. 

2). 1917, 1 K. B. 813. 

M 1930. 2 K. B. 378. 

ol Webster, 1916. 1 K. B. 714. 

0 ) Sees. l,anle, p. 396. 

\ P) l^peated, but not repealed, by a. 36 of the Larceny Act. 1916. 
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Summary 
remedy in 
disputes 
between 
husband and 
wife as to the 
title to or 
possession of 
property. 


Wife’s main¬ 
tenance of 
pauper 
husband and 
of her child¬ 
ren, grand- 
ohildren^ &c. 


Policies of 
insurance. 


By s. 17 of the Act of 1882, any question between 
husband and wife as to the title to or possession of 
property, may be summarily settled without an action by 
a judge of the High Court or County Court, subject to 
the usual appeal. The application may be made by either 
husband or wife, or by a bank, corporation, or company 
in whose books any stocks, &c. of cither party are standing, 
and may be made to the Coimty Court irrespective of the 
value of the property in dispute, but the respondent may 
have the proceedings removed as of right to the High 
Coxirt if the amount exceeds the ordinary jurisdiction of the 
County Court. The application may be heard by the judge 
in his private room if either party so requires. In the 
High Court the application is made by originating summons 
to a judge, usually of the King’s Bench Division. The 
application cannot be referred to an official referee for 
trial,—the judge must himself decide all questions of 
disputed ownership, though he may refer matters of 
detail (^). 

By s. 14 (4) of the Poor Law Act, 1930 (r), a married 
woman having property is subject to all such liability for 
the maintenance of her husband, children and grandchildren 
as her husband is by law subject to for the maintenance of 
herself, her children and grandchildren, and to the same 
liabibty for the maintenance of her parent or parents as 
an unmarried woman. But nothing in the sub-section is 
to relieve her husband from any liability imposed on him 
by law to maintain his children and grandchildren. 

A married woman may effect a policy upon her own life 
or the life of her husband for her own benefit just as he 
may insure his own life or hers for his own benefit, husband 
and wife having insurable interests to any amount in their 
own or each other’s life (s). S. 11 of the Act of 1882 also 
provides that a policy of assurance effected by any man on 


{q) Re Humphery and Humphery, 1917, 2 K. B. 72. , 

(r) This takes the place of ss. 20 and 21 of the Married Women s 
Property Act, 1882, as extended by the Married Women’s Property 
Act, 1908. It was slightly amended by the Law Reform (Married 
Women and Tortfeasors) Act, 1935, Second Schedule. 

(s) Griffiths V. Fleming, 1909, 1 K. B. 805. 
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his own life, and expressed to be for the benefit of his wife, 
or of his children, or of his wife and children, or any of 
them, or by any woman on her own life, and expressed to be 
for the benefit of her husband, or of lier children, or of her 
husband and children, or any of them, shall create a trust 
in favour of the objects named, and the policy moneys 
shall not, so long as any object of the tnist remains 
unperformed, form part of the estate of the insured or be 
subject to his or her debts. But if it is proved that the 
policy was effected and the premiums were paid with 
intent to defraud creditors, the creditors will be entitled 
to receive out of the policy moneys a sum equal to the 
premiums so paid. The insured may by the policy, or 
by any memorandum under hand, appoint a trustee of 
the policy moneys, and, in default of such appointment, 
the policy vests in the insured and his or her legal personal 
representative as trustee; and the Court may, if expedient, 
appoint a new trustee. A policy effected under the section 
by a man for the benefit of his wife (without naming her) 
and children enures for the benefit of a second wife and 
children of a second marriage ((), and the beneficiaries will 
take jointly unless a contrary intention is expressed (u). 
But, if a policy is effected in favour of a named wife, she 
has an absolute vested interest in the policy unless the 
policy shows a contrary intention; therefore, on her 
death in the husband’s lifetime, the policy vests in her 
personal representatives as part of her estate (x). An 
endowment policy effected by the husband on his life, 
with a trust for his wife if he dies before a certain date, 
but with an absolute interest to himself if he survives 
that date, is within the section {y)\ and so is an accident 
insurance policy wliich provides for certain sums to be 
paid to the wife of the assured on his death or disablement 
caused by accident (z). If the person for whose sole 
benefit the insurance was effected is convicted of the 

1 is Brownes Policy, 1903, 1 Ch. 188. See also Re Parker, 1900, 

V V contrast Re Griffiths' Policy, 1903, 1 Ch. 739. 

/ ! ^.<^vies' Policy, 1892, 1 Ch. 90. 

P i I Assurance Society, 1933, Ch 126; Re Smith's 

BUham v. Smith, 1937, Ch. 636. 

(y) Re loakimidis Policy Trusts, 1925, Ch. 403. See also Re Fleetwood's 
Policy, 1926, Ch. 48. 

(*) Re Qladitz, 1937, Ch. 588. 
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murder or manslaughter of the insured, the policy moneys 
will nevertheless be payable by the insurance company, 
but, as it would be against public policy to allow the 
beneficiary to take the moneys, they will form part of 
the insured’s estate (a). AMiere the section does not apply, 
a policy taken out by A. for the benefit of B. gives B. no 
rights, whether legal or equitable, in respect of the policy (6). 


What is 
meant by 
para¬ 
phernalia. 


(F) Paraphernalia. 

Before the Married AVomen’s Property Acts, the wife’s 
paraphernaba, ^.e., the apparel and personal ornaments 
bestowed upon her by her husband, or bought with money 
supplied by him for the purpose, were subject to special 
rules. Unless he gave them to her expressly for her 
separate use (c), they were the husband’s property, subject, 
however, to a right in the wife to keep them for herself if 
she survived the husband ((/). Old family jewels, which 
the husband merely allowed his wife to wear, were not 
paraphernalia, and she had no right to keep them on his 
death unless he gave them to her (e). 


The law as to Since the Married Women’s Property Acts the law as 
paraphernalia paraphernalia has become practically obsolete. A wife 
call}’olTsoVete. is now primu fade entitled to all her property as if she 

were a fefine sole. Her dresses, unden\'ear, and jeweller}*, 
even when supplied by her husband, may, therefore, now 
be taken in execution by a judgment creditor of the wife’s, 
and the husband cannot claim them as his; and the old 
notion, that articles of apparel and personal ornament 
were but the “ trappings ” of the wife, who was the chattel 
of her husband, and whom he merely decked for his own 
delectation, is apparently become barbarous and obsolete (A*). 
There is, however, nothing to prevent husband and wife 
agreeing that her wearing apparel shall be purchased on 


(a) Cleaver v. Mutual Reserve Aasociaiiemt 1892, 1 Q. B. 147. 

(b) Re Engelback's Estate, 1924, 2 Ch. 348 ; Re Clay's Policy of 
Assurance (1937), 2 All E. R. 548; Re Sinclair's Life Po/icy, 1938, Ch. 
799. 

(c) Lucas V. Lucas (1738), 1 Atk. 270. 

(d) Oraham v. Londonderry (1746), 3 Atk. 394. 

(e) Jervoise v. Jervoise (1853), 17 Beav. 566. 

(it) Masson v. De Fries, 1909, 2 K. B. 831. 
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his credit and remain his absolute property, the wife 
having merely the right to wear it during his pleasure. 
In this event her creditors could not touch it (/). 


((?) The uife^s equity to a settlement^ and her rlylii by 

survivorship. 

The Court of Chancery did not interfere with the 
extensive rights given by the common law to the husband cqmty 
in respect of his wife’s property, except where the property to a scttlc- 
was her separate estate; and indeed the Court of Chancery mc-ut. 
gave him the same rights in her equitable property, other 
than separate estate, which he had at law in her legal 
property; for equity follows the law. If, however, the 
property was of such a nature that any proceedings to 
recover it had to be taken in equity, and was also of such 
a nature that the husband might on receiving it dispose 
of it entirely, e.g., leasehold property or pure personalty, 
the Court compelled a settlement to be made of part of 
the property on the wife and children, and this right to 
have a settlement of the property was called the wife’s 
equity to a settlement. 


The principle on which the wife’s equity to a settlement it arises 
was based was that “ He who seeks equity must do equity.^' H 

The Court of Chancery could refuse its aid to the plaintiff- seeks 
husband seeking, in a Court of Equity, to acquire what equity must 
the law entitled him to, but which no Court of Law had equity, 
jurisdiction to give him; and as he necessarily came into 
a Court of Equity for it, that Court obliged him to fall 
in with its own ways, and never allowed a husband to 
obtain the fortune of his wife, without first making a 
provision for her thereout. Originally the principle was 
applied only where the husband was the plaintiff, but 
eventually the wife herself was permitted to come (as 
a plaintiff) to assert her equity (m). 


It is unnecessary, at the present day, to consider in Equity to a 
detail the rules relating to the wife’s equity to a settlement, 

--obsolete. 

(l) Rondeau, Legrand <4? Co. v. Marka, 1918, 1 K. B. 75. 

(m) Elibank v. Montolieu (1799), 6 Vcs. 737. 
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Wife sur¬ 
viving her 
husband took 
her things in 
action vrhich 
he had not 
reduced into 
possession. 


Before 
Malins’ Act, 
wife could 
not deprive 
herself of her 
right of 

survivorship. 


for it is nearly obsolete. It has no application where 
the marriage took place after 1882, for all the wife’s 
property was made her separate property by the Married 
Women’s Property Act, 1882, and is now her property 
under the Law Eeform (Married Women and Tortfeasors) 
Act, 1935; there is no need for a settlement to be made 
of it by the Court. Even in the case of a woman married 
before the Act of 1882 came into force, all property to 
which she became entitled after 1882 is her property, and 
again there is no need of a settlement. The doctrine, 
therefore, can only apply to property to which a married 
woman became entitled before the 1st January, 1883, and 
which was not held for her separate use in equity. Nearly 
all such property has long ago been disposed of, and the 
only case in which the question of an equity to a settlement 
is likely to arise nowadays is where a married woman was 
entitled before the 1st January, 1883, to a non-separate 
reversionary interest, and the reversion at last falls into 
possession. 

With regard to the wife’s right to take property by 
survivorship, it must be remembered that the old common 
law said that the marriage was only a qualified gift to the 
husband of the wife’s things in action, or outstanding 
personalty. If he reduced them into possession during 
the coverture they became his absolutely; but if he died 
before his wife without having reduced them into possession, 
the wife by right of survivorship remained entitled to the 
property. Where the thing in action was reversionary, 
there could, of course, be no reduction into possession so 
long as it continued to be reversionarv. 

In consequence of this right of the wife to take by 
survivorship, no effective disposition could be made of 
her reversionary things in action (unless they were her 
separate property) until the legislature intervened. They 
were not within the Fines and Eecoveries Act, 1833, so 
as to be alienable by a deed acknowledged by her and 
executed with the concurrence of her husband; an 
assignment by the husband and wife jointly operated 
only to pass the husband’s interest in the property, and 
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was not regarded as an assignment by the wife at all (o). 
Even the Court had no power to take the wife s consen 
to part with her title by survivorship ami so biucl her ( j)). 

The difficulty was eventually met by __the Married 
Womeu’s Reversionary Interests Act, 185 (—commonh 
known as Malin’s Act. That Act (which is still in force 
and still has to be resorted to if the reversionary interest 
does not belong to her as if she were a feme sole) allows 
a married woman to dispose by deed of every future oi 
reversionary interest, whether vested or contingent, in 
any personal estate belonging to her or her husband in 
her right. Her husband must concur in the deed, and 
the deed, if executed before 1926, had to be jbil\ 
acknowledged by her; but if executed after l^-b no 
acknowledgment is required {q). The Act of 1857 also 
allows her, in the same manner, to release or extinguish 
a power of appointment over personal estate, and to 
release and extinguish her equity to a settlement out ol 
personalty in possession. But the Act does not extend 
to interests derived under any instrument 7nade (r) before 
the 1st January, 1858, nor to reversionary interests which 
she is restrained from alienating, nor to interests in 
personalty settled on her by any settlement or agreement 
for a settlement made on the occasion of her marriage. 
These interests may, however, now be effectually disposed 
of with the leave of the Court if the disposition is for her 
benefit and she consents (s). 


The preceding paragraph has no application to property Koversionary 
which under the Law Reform (Married Women and 
Tortfeasors) Act, 1936, belongs to a married \voraan as if she to a wife as 
were a/eme sole. Such property can be disposed of by her if she were a 
without any special fonnalities unless it is subject to an 
effective restraint on anticipation. The Act of 1857, 
therefore, grows less important each year. 


(o) Hornsby v. Lte (1816), 2 Madd. 16. 
ip) Seaton v. Ne/i/ort (1888). Iti App. Ca. Cl. 

(«/) Law of Property Act, 102,», a. 167. 

(r) See He Elcom, 1894, 1 Ch. 303. 

(«) Law of Property Act, 1025, s. 169, replacing Conveyancing .Vet, 
1911, a. 7. 
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CHAPTER XXVI. 


INFANTS. 

The origin of the jurisdiction of the Court of Cluncery 
over infants has been a matter of much discussion The 
better opinion seems to be that it was founded on the 
preroptive of the Crovm as parens patrice, the exercise 
of whicii was delegated to the Chancellor (a) But what- 
ever may have been the origin of the jurisdiction, it was 
^y established at the time of the passing of the 
Judicature Act, 1873, and that Act included in the list 
of matters specially assigned to the Chancery Division 
the wardship of infants and the care of infants* estates ” 
at the same time providing that in questions relatuu. to 
the custody and education of infants, the rules of equity 
should prevail over the rules of common law (6) In 
proceedmgs for divorce or nuUity of marriage or iudicial 
^paration or restitution of conjugal rights, the Divorce 
Dmsion has power to make orders as to the custody 
maintenance and education of infants (c) and this 
jrasdiction extends to the whole period of ’ infancy (d) 
though that Division cannot compel a girl of sixteen or a 
boy of fourteen agamst his or her wishes to leave one of 
the parents (e) ftoceedmgs relating to the maintenance 
or advancement of an infant can be brought in the County 

Court, where the property of the infant does not exceed 
£500 in amount or value (/). 

The father is the guardian by nature and nurture of 
his legitimate children, and entitled to their custody and 
control until they attain the age of twenty-one. If the 

(а) Reg. v. Gyngall, 1893, 2 Q. B. 232, at pp. 240, 247. 

(б) See now ss. 44 and 56 of Judicature Act, 1925 

(c) Judicature Act, 1925, s. 193, amended by Matrimonial Causes 
Act, 1937, s. 10 (4). 

(d) Thomasset v. Thomasset, 1894, P. 295. 

(«) MozUy Stark v. Mozley Stark, 1910, P. 190. 

(/) County Courts Act, 1934, s. 52, ante, p. 12. 
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-children are illegitimate, neither j>arent is, strictly speaking, 
the guardian, but primd facie the mother is entitled to 
their custody up to the age of fourteen (/). In the 
absence of an order of the Court, the mother has no right 
to the guardianship of legitimate children as against the 
father, and formerly she had no right even after his 
death as against any guardian appointed by him. But by 
the Guardianship of Infants Act, 19’2i3, s. 4 [g), on the 
death of the father, the mother is constituted the guardian 
of her infant children, either alone, when no guardian has 
been appointed by the father, or jointly witli any guardian 
appointed by the father. The Court may, however, when 
she is acting as sole guardian appoint a guardian to act 
with her {h). The same section puts the father when he 
survives the mother in a similar position. 

As regards their powers of appointing guardians the 'iuardian 
two parents are placed on an equality by s. 5 of the 
Guardianship of Infants Act, 1925. Either parent may, mother, 
by deed or by will (i), appoint any person to be guardian 
•of the infant children after his or her death. The 
guardian so appointed is usually called “ a testamentary 
guardian,” and if more persons than one are appointed the 
guardianship survives to the survivor (k). Any guardian 
so appointed will act jointly with the surviving parent 
unless the latter objects, in which case the guardian may 
apply to the Court, as he also may if he considers the 
surviving parent to be unfit to have the custody of the 
infant. On such an application the Court may (1) refuse 
to allow the guardian to act; or (2) allow him to act with 
the surviving parent; or (3) allow him to act as sole 
guardian. In the last case the Court may order the sur¬ 
viving parent to pay a sum for the infant’s maintenance. 

If both parents appoint guardians they will act jointly after 

(/) Bamardo v. McHugh, 1891, A. C. 388; Humphrys v. Polak, 

1901, 2 K. B. 385; Be Carroll, 1931, 1 K. B. 317. 

(?) Replacing 8. 2 of tho Guardianship of Infants Act, 1886. 

(h) See on this pro-naion. Re X., 1899, I Ch. 526. 

(») If the parent is an infant the appointment cannot be made 
by will (Wills Act, 1837, s. 7), unless tho parent is a soldier on actual 
military service or a mariner or seaman at sea (Wills (Soldiers and 
•Sailors) Act, 1918, s. 4). 

(k) Eyre v. ShafUsbury (1722), 2 P. Wms. 103. 
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the death of the sur\'iving parent (/). Any difference 
bettveen guardians will be settled by the Court (m). 


The father may waive his natural rights of guardianship 
in favour of a stranger whom he has permitted to put 
himself in loco parentis towards the child; and where, 
in such circumstances, the stranger lias provided for the 
maintenance and education of the child, and has appointed 
a guardian, the father will not be allowed to assert his 
parental rights to the prejudice of the child (n). 


Where an infant has no guardian, the Chancery 
Division may appoint one, and it may also in a proper 
case remove any guardian, even the father, and appoint 
another in his place upon proof of misconduct of the 
guardian towards the child, or upon proof that the 
welfare of the child requires it. This jurisdiction may be 
exercised although the child has no property (o), but 
usually the Court ■will not interfere unless there is 
property, for it is only where the Court has the means 
of applying property for the use and maintenance of the 
child that the Court can usefully and practically exercise 
its jurisdiction (p). It is usual, therefore, where it is 
desired to make an infant a ward of court, to pay a small 
sum of money into Court on trust for the infant, and 
start proceedings for its administration. 

By a ward of court ” is properly meant an infant who 
is under a guardian appointed by the Court, but, even 
though no guardian is appointed, an infant becomes a ward 
of court if an action is commenced for the administration 
of his property (q), or if an order has been made on a 
summons in Chambers for maintenance (r), or a trust 
fund belonging to him has been paid into Court under the 


(l) Guardianship of Infants Act, 1925, s. 5. 

(m) Ibid. s. 6. 

(n) Pmcel v. CUaver (1TS9), 2 Bro. C. C. 499; Lt/ons v. BUnL-in 
(1820), Jac. 245. 

(o) Be Spence (1847), 2 Ph. 247; Be JIcGn.th, 1893, 1 Cb. 143. 
ip) WelleaUy v. Beaufort (1827), 2 Russ, at p. 21. 

(g) Brown V. Collins (1883), 25 Ch. D. at p. 60; Be Leigh (1883), 
40 Ch. D. 290; Be Liddell's Settlement Trusts, 1936, Ch. 365. 

(r) Be Graham (1870), L. R. 10 Eq. 530. 
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Trustee Act (s), or if money lias been paid to the separate 
account of an infant in an administration action even 
though the infant is not a party to the action {t). But il 
the infant is an alien, none of these proccedmgs apparent!)' 
makes hinn a ward of court (w); and an infant does not 
become a ward of court by the Court approving a settle¬ 
ment under the Infant Settlements Act, 1855 (u), or b) 
payment into Court of purchase-money under the Lands 
Glauses Act, 1845 (x), or of a legacy (?/). Directly an 
infant becomes a ward of court, all dealings with his person 
or property are subject to the Court’s control, and any 
unauthorised dealing with either constitutes contempt of 
Court. 

Where the sole guardian is a lunatic, his committee or a \\ 
receiver appointed under s. 116 of the Lunacy Act, 1890, 
may be authorised by the Lunacy Court to exercise his 
powers of custody, control, maintenance and education of 
the infant ( 2 ). 

Parents are entrusted with the custody and education \V heux)uieuU 
of their children on the natural presimiptioii that the ^YeprWed of 
children will be properly treated, and that due care will ^ruardiansldp 
be taken of their education, morals and religion. Therefore, 
if the Court is reasonably satisfied that the children are 
not being properly treated—if, for instance, the father 
ill-treats them (a), or avows and adopts irreligious or 
immoral principles (6)—the Court will interfere, even 
with the father. The welfare of the children is the 
first and paramount consideration (c). Where the Court 

(«) Be Hodges (1857), 3 K. & J. 213, 

(0 De Pereda v. De Mancha (1881), 19 Ch. D. 451. But see Brown v. 

Collins (1883), 25 Ch. I). 56. 

(u) Broum v. Collins (1883), 25 Ch. U. 56. 

{V) Be Btrong (1856), 26 L. J. Ch. 64. 

(*) Be Wilts and Somerset Bailway (1865), 2 Dr. & S. 552. 

(y) Be UiHary (1865), 2 Dr. & S. 461. 

(z) Be L. H. B., 1935, Ch. 643. 

(а) Whitfield V. Hales (1806), 12 Ves. 492. 

(б) Shelley v. Weslbrooke (1817), Jac. 266. 

(c) Guardianship of Infants Act, 1925, s. 1. See hereon, Be Carroll^ 

1931, 1 K. B. 317. 
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pronounces a decree of judicial separation or divorce it 
may declare the parent, by reason of whose misconduct the 
decree is made, to be a person unfit to have the custody of 
the children of the marriage, and in such a case that parent 
will not upon the death of the other parent be entitled 
as of right to the custody or guardianship of the 
children (d). 

The guardian is entitled to the custody of his ward, 
and may enforce this right either by application for a 
habeas corpus or by petition to the Chancery Divusion. 
Before the Judicature Act, 1873, on an application 
for a habeas coijruSy the Court was bound, except in a 
few cases provided for by statute, to make the order, 
unless the guardian had forfeited his or her right by 
misconduct, though if the child was old enough to choose, 
i.e., fourteen if a boy, sixteen if a girl, the Court would 
not order a return to the guardian against the child’s 
wishes, but where an application was made under the 
Chancery jurisdiction, the Court could always refuse the 
order, if satisfied that the interests of the child required 
such a refusal. Since the Judicature Act, 1873 the 
equity rule applies also to an application for a habeas 
corpus {e)y and it is now laid down by a. 1 of the 
Guardianship of Infants Act, 1925, that in deciding 
questions relating to the custody or upbringing of an 
uifant, or the administration of his property, or the appli¬ 
cation of the income thereof, any Court dealing with the 
matter must regard the welfare of the infant as the first 
and paramount consideration, and must not consider 
whether from any other point of view the father s claim, 
or any common law right of the father, is superior to 
that of the mother, or the mother s claim is superior to 
the father's. This section introduces no new principle, 
but merely enacts the rule formerly acted on by the 
Chancery Division (/). 


(rf) Guardianship of Infants, Act, 1886. s 7. See Skinner v. Skinner 
(1888), 13 P. D. 90. 

(e) S. 25 (10), now replaced by s. 44 of Jadicature Act, 1925; 
Reg. V. Ggngall, 1893, 2 Q. B. 232. And aoe Re Mathieeon (1918), 
87 L. J. Ch. 445. 

_ (/) Re Thain, 1926, Ch. 676. And sec Re Carroll, 1931, I K. B. 317. 
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Further, by the Guardianship of Infants Act, lSSQ{g), Orders as 
the Court (//) can, on the apphcation of the father or mother, “ 

make such orders as to the custody of, and right of access 
to, an infant as it thinks fit, hav'ing regard to the infant s 
welfare and the conduct and \vishes of the parents. Sucli 
an order may be made, even though the mother is residing 
\vith the father, and if it gives the custody of the infant 
to the mother it may direct the father to pay her a weekly 
or other periodical sum for the infant's maintenance. 

But an order for custody or maintenance is inoperative 
while she is residing with the father, and ceases to have 
effect if she continues so to reside for three months after 
it is made. It may be varied or discharged on the 
application of either parent. 

* 

The guardian determines tho mode of and place for K.incatioi; ->{ 
education of his ward, and the Court will, if necessary, 
enforce obedience to his wishes (i). But, in general, tho 
religious education of an infant must be according to tho 
religion of the father (7c), unless the father has forfeited 
or abandoned his right to have the child brought up in 
his religion (Z), or unless the welfare of tho infant other¬ 
wise requires, as where the infant has already been 
thoroughly grounded in some other religion (m). The 
father does not lose this right by agreeing, even before 
marriage, to allow the children to bo brought up in the 
mother’s religion, for such an agreement is unenforceable, 
though weight may bo given to it in deciding whether tho 
father has abandoned his right (n). Even after his death. 

(?) S. 5, as amended by 8. 3 of tho Act of 1925, and s. 16 of 
the Administration of Justice Act, 1928. So© hereon lie A. and li. 

{InfanU), 1897, 1 Ch. 786. 

(A) “Court,” in the Acts of 1886 and 1925, includes a County 
Court, and, subject to certain restrictions, a Court of summary 

(Act of 1925, s. 7, on which seo Beaumont v. Beaumorify 
1938, Ch. 551.) 

(•) See Tremaxn'a Case (1731), 1 Str. 167, where, “ being an infant, 
he went to Oxford, contrary to the orders of his guardian, who would 
have him go to Cambridge; and the Court sent a messenger to carry 
mm from Oxford to Cambridge; and upon his returning to Oxford, 
him^h'^^”” carry him to Cambridge, qiiam to keep 

(A) Be Violet Nevin, 1891, 2 Ch. 299. 

(0 Be Newton, 1896, 1 Ch. 740, 

(m) jVard v. Laverty, 1025, A. C, 101. 

(n) Andrexoa v. l^all (1873), L. R. 8 Ch. App. 622; Re Agar-EUis, 

Agar-EUta v. Laacellea (1878), 10 Ch. D. 49. 
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the children must be brought up in his religion unless he 
has forfeited or abandoned his right (o), or unless con¬ 
siderations relating to the welfare of the children displace 
the right (p). A Protestant guardian who becomes a 
Roman Catholic, or vice versa, may be removed on that 
account alone, if the welfare of the infant requires that 
rather extreme remedy (?). Where the children are 
illegitimate they must, in general, be brought up in the 
mother’s religion (r). 

Formerly, an agreement by the father to give up the 
custody and control of his child to the mother was not 
enforceable, being regarded as contrary to public policy. 
It is, however, now provided by the Infants’ Custody Act, 
1873, s. 2, that such an agreement is not invalid if in a 
separation deed, but that the Court is not to enforce it if 
it is not for the benefit of the child to do so (s). 

A ward of court may not be taken out of the jurisdiction 
without leave, and such leave was formerly difficult to 
obtain, but leave will now be granted if the removal is 
shown to be for the benefit of the infant, and there is 
sufficient security that the future orders of the Court will 
be obeyed (^). Where a ward has been taken abroad 
without leave, the Court has power to require the ward 
to be brought back to this country if the person in charge 
of the ward is a British subject ordinarily resident here and, 
therefore, capable of being served abroad with notice of 
proceedings under Order XL r. 1 (u). 


The sanction of the Court to the marriage of a ward 
of court, whether male or female, is invariably required 
to be obtained (x); and if a man should marry a female 
ward, or a woman should marry a male ward, without 


(o) Jie Scanlan (1888), 40 Ch. D. 200. 

(p) Ward V. Lav&rty, 1925, A. C. 101. 

(q) F. V. F., 1902, 1 Ch. 688. 

(f) Be CarroU, 1931, 1 K. B. 317. 

(«) See Be Besant (1879), 11 Oh. D. 508. 

(0 Be Callaghan. Elliott v. Of®-*)’ ^3 ,^ 3 * 

^d see Re J. (L Infant) (1913), 108 L. T. 554; B. t. Utgand. 1913. 

I K. B. 419. ^ 

(u) Be LiddeU'e SeitUment TrueU, 1936, Ch. 365. 

(*) Smith T. Smith (1745), 3 Atk. 305. 
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the sanction of the Court, he or she, and al others con¬ 
cerned in aiding or abetting the act, will be guilty of 
contempt of Court, and may be punished by imprison- 
ment(v), and their ignorance of the fact that the 
is a ward will not be sufficient to acquit them of the 
contempt, although it may weigh m determining the 
severity of their punishment (x). The ward also may be 
committed for contempt if the marriage was contracled 
contrary to the express order of the Court (?/). If there , 

is reason to suspect that an improper marriage is contem- 
plated, the Court may require the guardian to enter into 
a recognizance tliat the infant shall not marry without 
the sanction of the Court, in which case, if the maiTiage 
should take place, though without the privity of the 
guardian, the recognizance would, in strictness, be for¬ 
feited ( 2 ); and the Court may by injunction interdict 
coinniunications between the ward and his or her ad¬ 
mirer (a), and, if the guardian is suspected of any 
connivance, the Court will remove him and commit the 
ward to the care and custody of another guardian (6). 

In case of an offer of marriage of a ward, the Court Settloment 
upon petition refers it to Chambers to ascertain and 
report wliether the match is a suitable one, and also what t,y Court. 
soUlcment ought to bo made. In the case of the marriap^ 
of a female ward without tho sanction of the Court, the 
Court used to compel the husband to make a suitable 
settlement of the wife’s property by committing him for 
contempt and refusing to discharge him until he had 
executed the settlement (c); but, as he nowadays takes 
no interest in her property, owing to the Married Women’s 
Property Acts, and therefore cannot settle it, and os tho 
Court has no power to compel its ward to execute a settle¬ 
ment {d), the Court has lost most of its powers in this 
respect. 


{v) Eyre v. Shaftesbury (1722), 1 W. & T. L. C. 421. 

(ar) Herbert's Case (1731). 3 P. W. 116. 

(V) //., 1909, 2 Ch. 260. 

(*) Eyre w. Shaftesbury (1722), 1 W. & T. L. C. at p. 441, 

(а) Pearce v. Crutchfield (1807), 14 Ves. 206. 

(б) Tombts V. Elers (MAI), Dick. 88. 

(c) Field V. Brown (1853), 17 Beav. 146. 

(d) Re Leigh, Leigh v. Leigh (1888), 40 Ch. D. 290; Re Sampson 
and Wall (1884), 25 Ch. D. 482. 
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Bj' the Infant Settlements Act, 18o5, an infant, not 
being under twenty years of age if a male, or seventeen 
years if a female, may, upon or in contemplation of 
marriage, with the Court's sanction, make a bindrng settle¬ 
ment of his or her property, real or personal, or of pro¬ 
perty over which he or she has a power of appointment; 
and every settlement so made will be as effectual as if 
the infant were of full age(/), except that a disentailing 
deed executed by, or an appointment made under a power 
by, an infant tenant in tail {g) -vWll he void if the infant 
dies under age. The Act enables the Court to sanction 
a settlement after marriage as well as an ante-nuptial 
settlement, whether the infant is a ward of court or 
not {h), but not to compel the making of a settlement (t). 
The sanction of the Court can bo obtained on originating 
summons in the Chancery Division (fc), and will generally 
be granted as a matter of course, and without any inquiry 
being directed as to the propriety of the marriage, unless 
the infant is a ward of court. ° 


Powers of 
g^uardinn^ 
over property. 


The powera of guardians over the property of their 
wards are very small and ill-defined. The father, as such, 
appears to have no rights over property, whether real or 
personal, belonging to his child, and cannot, for instance, 
give a valid receipt to an executor for a legacy given to 
the child unless the will or the Court authorises payment 
to the father {1). Persons who are appointed by the 
Court to be guardians simply of the infant’s person have 
similarly no authority over his property. Testamentary 
guardians, i.e., guardians appointed by the father or 
mother under the Guardianship of Infants Act, 1925, 
s. 6, are, according to ss. 8 and 9 of 12 Car. 11. c. 21, 
entitled to receive the profits of the infant’s land for the 
benefit of the ward, and to have the management of his 
personalty; but these sections appear practically to be 
superseded by modern statutory provisions, for the property 


(/) See Seaton v. Seaton (1888), 13 App. Cas. 61. 

(p) Scott V. Hanburt/f 1891, 1 296. 

(A) Re Sampson and Wall (18«), 25 Oh. D. 482; Re PAaiipe 
(1887), 34 Ch. D. 467; Re A. 5., 1914, W. N. 140. 

(•) Re Leigh, Leigh v. Leigh (1888), 40 Ch. D. 290. 

(Ir) Rules of the Supreme Court, 1883, Ord. LV. r. 2. 

(I) Rotherham v. Fanshaw (1748), 3 Atk. at p. 629. 
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of the infant is vested in trustees or personal representatives, 
who have full powers of managing and alienating land and 
of applying income of any property for the infant’s 
benefit (/). 


The Court has power to allow the income or the capital (w) 
of property, to which an infant is entitled, to be used for his 
maintenance, but it will not usually make an allowance to 
the father for this purpose, since a father is bound to main¬ 
tain his children (n), though it will make an allowance to the 
mother, as the Court does not recognise her as being under 
a eimilar obligation (o). Even the father will have an 
allowance made to him if he is not able to give the 
child an upbringing suitable to the child’s expectant 
fortune (p); and if a marriage settlement contains a trust 
to apply the income of a fund for the maintenance and 
^ucation of the children, the father is entitled to Iiave the 
income so applied without reference to his ability or 
inability to maintain and educate them; for this is a 
matter of contract ( 5 ). It is otherwise, however, where 
the settlement contains not a trust but a mere dis¬ 
cretionary power to apply the income for maintenance; in 
such a case, if the trustees pay over the whole fund to the 
father without exercising their discretion at all, he may 
be called upon to refund the wdiole amount received by 
him (r), and an attempt to delegate to others a discie- 
tionary power of maintenance given to the donee per¬ 
sonally is wholly inoperative (j). But if the trustees, in 
the honest exercise of their discretion, paid tiio income to 
f Court would not interfere (i). In case a 

father should apply his child’s property towards its main¬ 
tenance in circumstances in which he would not have been 


1925, as. 26, 102: Administration of Eati 

Ant* Ij&yv of ProjMirty Ant, 1925, s. 28; Trui 

. 31. These provisions take the place of ss. 42 and 

of Conveyancing Act, 1881. 

(m) See post, p. 418. 

(«) Fawkner v. }Fatt$ (1741), 1 Atk. 408. 

( 0 ) Douglas v. Andrews (1849), 12 Beav. 310. 

/ \ V. Buekworth (1784), 1 Cox. 80. 

riX; Earl Howe (1793), 4 Br. C. C. 223. And see Re I 

V. Peel, 1936, Ch. 161. 

(1883), 22 Ch. D. 621. 

• vf Grunslade v. JilcCowen, 1915. 1 Ch. 155. ! 

iing^hed in Re MewhurrCs SeUlement, 1934, Ch. 112. 

(0 Bryant v. Hiokley, 1894, 1 Ch. 324, 
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allowed anything for maintenance, he may be ordered to 
refund; and, on the other hand, where he has applied his 
own property for the child’s maintenance in circumstances 
in wliich he would have been allowed something for that 
purpose, he will receive a sum in respect of such past 
maintenance (g). Where a settlement gives a discretion to 
the trustees to apply a sum for maintenance and educa,- 
tion, but provides that notliiiig shall be so applied while 
the child is in the father’s custody or control or while the 
father has anything to do -vvdth the education, this provi¬ 
sion is not contrary to public policy and the trustees can 
only pay maintenance in accordance with the specified 
conditions (h ). 


Whether 
mBmtenaxice 
given ont of 
rents and 
profits 

mrected to be 
aocumulated. 


The Court has power to allow maintenance to an 
infant out of property in which, he has an interest 
even though the instrument under which he takes the 
interest contains a direction to accumulate the income 
for a period allowed by law. For instance, where 
a testator directed the income of his real and personal 
estates to be accumulated for twenty-one years, and gave 
the accumulated estates to his sister for life, with succes¬ 
sive remainders to her three sons and their respective 
children, the Court directed a present annual sum to be 
paid to the sister out of the income of the personal estate 
for the maintenance and education of her three son 3 (/c). 
But the Court requires to be satisfied in such a case 
that there are special circumstances justifying it in 
practically setting aside pro tanto the trust for accumula¬ 
tion, and in the absence of special circumstances it will 
not interfere with that trust, notwithstanding the trust 
may be hurtful and capricious (2). 


Maintenance 
ont of 
capital. 


Maintenance is usually allowed only out of income, but 
it may be allowed out of capital, whether the property is 
realty or personalty, for s. 53 of the Trustee ict, 1925, 
provides that, where an infant is beneficially entitled to 


(< 7 ) See Re Evans. Welsh v. Ckcnnell (1884), 26 Ch. D. 58. 

(A) Re Eorwick’s Settlement, Woodman v. Borxoick, 1916, 2 Ch. 
304. 

(A) Re Collins, CoUins v. Collins (1886), 32 Ch. D. 229. And see 
Re Allan, Havelock v. Havelook (1881), 17 Ch. D. 807. 

(0 Re Alford, Hunt v. Parry (1886), 32 Ch. D. 383. 
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any property the Court may, with a view to the applicatiou 
of the capital or income thereof for the maintenance, 
education or benefit of the infant, make an order appointing 
a person to convey such property, or, in the case of stock 
or a thing in action, vesting in any person the right to 
transfer or call for a transfer of such stock, or to receive the 
dividends or income thereof, or to sue for and recover such 
thing in action. The Court can, for instance, authorise a 
mortgage of an infant’s entailed interest, even an entailed 
interest in remainder, to raise money for his maintenance, 
just as if the infant had barred the entail {m). There is 
jurisdiction to charge the expenses of past maintenance on 
capital (n). 


In allowing maintenance for an infant, regard will be 
had to the state and condition of his family. Thus, whore 
one of several children is entitled to property, the Court will 
make a liberal allowance to him out of his property, that he 
may be the better able to maintain his brothers and sisters, 
and so derive indirectly a greater benefit from their society (o); 
and a liberal allowance will also sometimes be made for 
infants in order to relieve or assist their parents where the 
latter are in comparatively distressed circumstances (p). 
In all these cases it is the infant’s benefit which is considered, 
although the benefit he derives may sometimes seem 
slightly remote (o'). 


Applications to the Court for an order as to mainten¬ 
ance are not generally necessary nowadays owing to the 
provisions of s. 43 of the Conveyancing Act, 1881, ^d 
8 . 31 of the Trustee Act, 1925, under which trustees (in¬ 
cluding personal representatives) have wide powers of 
using income for an infant’s maintenance, education or 
benefit. The former section applies to instruments com¬ 
ing into operation before 1926, the latter to instruments 


(TO) He Oawer's SeUlemenl, 1934, Ch. 365. S. 53 of the Trustee Act, 
1925, overrules Cadman v. Cadman (1886), 33 Ch. D. 397; Be Bam- 
borough, 1909, 2 Ch. 620; Be Badger, 1913, 1 Ch. 385. 

(n) Be Howarth (1873), L. R. 8 Ch. App. 415. 

(o) lirads/iaio v. Bradehaw (1820), 1 J. A W. 647. 

ip) Ileyiham v. Ileyeham (1785), 1 Cox, 179. ^ jjr 

iq) See Brown v. Smith (1878), 10 Ch. D. 377; Ba Walk^y Walker 

s. Buncombe, 1901, 1 Ch. 879. 
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coming into operation after 1925 (r). Both sections apply 
only if no contrary intention is shown {s). Sect. 43 of the 
Act of 1881 applies to the income of any property which 
ifl held by trustees in trust for an infant, either for life 
or for any greater inter^t, and whether absolutely or 
contingently on his attaining the age of twenty-one years, 
or on the occurrence of any event before his attainin^^ 
that age. Sect. 31 of the Act of 1925 is of wider appli¬ 
cation, for (subject to what is stated on the next page as to 
contingent intereste) it applies to the income of any property 
held by trustees in trust for any person for any interest 
whatsoever, whether vested or contingent; it includes 
therefore, property to which a person is entitled con¬ 
tingently on attainmg some age over twenty-one, and 
in such a case the trustees must, on his attaining twenty- 
one, pay the mcome to him, until he either attains a vested- 
interest or dies, or until failure of his interest, provided 
that he IS contmgently entitled to that income (0, and 
provuded that the trust mstrument does not show a contrary 
intention, as by directmg accumulation of the income until 
tne attaining of an age over twenty-one (w). 


Under both sections the trustees have a discretion, 
during the ir^ancy of the person entitled and the con- 

inuance of his interest in the property, to pay the whole 
or any part of the mcome to the infant’s parent or 
^ar^an, if any, or otherwise apply it for or towards 
tlie iMamts mamtenance, education or benefit, whether 
or not there is any other fund applicable to the same 
piHpose, or any person bound by law to provide for the 
infants maintenance or education. But, as regards 
mstrumente coming into operation after 1925, the 
trustees discretion is somewhat fettered; for s. 31 
authorises them to apply only such part, if any, of the 

m^me as may, in all the circumstances, be reasonable, 
and directs them to have regard to the infant's age and 
requirements and generally to the circumstances of the 

(r) See Re Dickinson's Seitlements, 1939, 1 Ch. 27. 

(«) Conveyancing Act, 1881, s. 43 (3); Tnistee Act. 1925, s. 69 (2J. 

(0 See infra, p. 421. 

(if) Re Turner's Will Trusts, 1937, Ch. lo, disapproving Re Spencer, 
1935. Ch. 533, and Re Ricarde^Seaver's Will Trusts, 1936, W. N. 146. 
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case, and in particular to what other income, if any, is 
applicable for his maintenance, education or benefit. 


Where the infant’s interest is vested, the income can When income 
always be applied for his benefit, unless the instrument contmgent 
shows a contrary intention. But, if his interest is contmgent, used for 
the income can only be so applied if the limitation or trust maintenance, 
carries the intermeiate income. This was decided to be so 


under s. 43 of the Conveyancing Act, 1881 (0, and is 
expressly enacted by s. 31 of the Trustee Act, 1925. The 
question whether a gift by will carries the intermediate 
income has already been discussed (w), and it has been shown 
that the effect of s. 31 (3) of the Trustee Act, 1925, as read 
with s. 175 of the Law of Property Act, 1925, and the 
general law, is that specific and residuary gifts, whether the 
property is realty or personalty, carry the intermediate 
income unless the income is otherwise expressly disposed of, 
but that contingent pecuniary legacies do not carry the 
income unless ( 1 ) the testator has shown an intention that 
they shall do so, as by directing the income of a legacy given 
to an infant to be used for his maintenance, or ( 2 ) the 
testator is the parent of or in loco parentis to the legatee 
and the legacy is given to the legatee contingently on 
attaining twenty-one or on some event under that age and 
no other fund is provided for maintenance, or (3) the legacy 
is directed to be set apart from the rest of the estate (x). 
Thus, if a pecuniary legacy is given to A. contingently on 
his attaining twenty-one and there is no indication in the 
will that the intermediate income is to be used for his main¬ 
tenance, and the testator was not A.'s parent or tn toco 
parentis to A., the income belongs to the residuary lega ee 
and cannot be used for A.’s maintenance. 


Where personalty is given to a class of P®r8 gifttolclaM 

tingently on their attaining twenty-one, the a 
one of the class has acquired a vested interest by a in g 
twenty-one does not prevent the trustees from app y g 


(0 Re George (1877), 6 Oh. D. ‘Coital 

(im), 28 Ch. D. : Re Eyre. 1917, 1 fn ^ 

<hnd Counties Bank. Ltd, v. Boulter. 1918, 2 Oh. 40. 

(u) See ant<, pp. 283 to 286. , r> »/ loin l f’h 52; R^ 

(X) Re Raine,^, 1 Cb. 716; Re Brnde-Rcvtll. 1930, 1 Ch. 

Lena, 1938, Ch. 821. 
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the income derived from the shares of those who are still 
under twenty-one for their maintenance (a:). But under 
the law in force before 1926 it was held that, in the case 
of realty, the whole interest vested in the first member of 
the class who acquired a vested interest, so that he took 
the whole income until another share vested (y), unless 
the gift expressly referred to income as well as corpus (z). 
If, however, the gift of realty is contained in the will 
of a person dying after 1925, this decision appears to be 
overruled by s. 175 of the Law of Property Act, 1925 
under which a contingent specific or residuary ’ devise 
carries the intermediate income from the death of the 
testator (a). 


Surplus 
income is to be 
Accumulated. 


So far aa the income arising during infancy is not 
expended by the trustees under their statutory power it 
mi^t be accumulated in the way of compound interest, 
but the accumulations may be applied for maintenance, &o., 

as if they were current income. Under sect. 43 of the Con¬ 
veyancing Apt, 1881, the accumulations must be held for 
the benefit of the person who ultimately becomes entitled 
to the property from which the accumulations arise (b) 
Sect. 31 of the Trustee Act, 1926, is more explicit. 
Where the infant’s interest is vested, he is absolutely 
entitled to the accumulations on attaining twenty-one or 
marrymg under that age and, in the latter case, can give 
a valid receipt for them though stiU an infant. He is also 
absolutely entitled to the accumulations if at twenty-one 
or marriage he is entitled to the property in fee simple, 
absolute or determmable, or absolutely, or for an ent^dcd 
mterest. But m other cases, e.g., if the infant has a 
wntmgent Me interest, or a vested life interest but he 
dies unmarried under twenty-one, the accumulations are 
an accretion to the capital. In the case of a vested 
annuity, accumulations made during the infancy of the 
ajmuitant are in any case to be held in trust for the 
annuitant or his personal representatives absolutely. 


(*) Re Hoi ford, 18W, 3 Ch. 30; King, 1928, Ch. 330. 
(y) R* Av€tUI. 1898, I Ch. 523. 

(at) Ra Stevens. 1915, 1 Oh. 429; Re Bird, 1927, 1 Uh. 210. 

(а) See ante, p. 285. 

(б) See hereoo, Re BowWy, 1904, 2 Ch. 685. 
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Formerly, trustees and personal representatives, though Trustees’ 

they had power to apply income for an infant's benefit, adva^nceroent. 
had no power to use capital for that purpose unless the 
settlement or will contained an express power in that 
behalf or unless the Court authorised them to do so. But, 
where a trust is created or constituted after 1925, trustees 
(including personal representatives) may at any time 
pay or apply capital money for the advancement or 
benefit of any person entitled to the capital of the trust 
property or of any share thereof, whether absolutely or 
contingently on his attaining any specified age or on 
the occurrence of any other event (/) or subject to a gift 
over on his death under any specified age or on the 


occurrence of any other event, and whether in possession or 
in remainder or reversion, and even though his interest is 
liable to be defeated by the exercise of a power of appoint¬ 
ment or revocation, or to be diminished by the increase ot 
the class to which he belongs. But (a) not more than half 
his vested or presumptive share may be advanced, and 
(b) if he is or becomes absolutely and indefeasibly en¬ 
titled to a share in the trust property, the advance must 
be brought into account as part of such share, and (o) no 
advance can be made to the prejudice of a person entitled 
to a prior life or other interest, whether vested or con¬ 
tingent, unless he is in existence and of full age and gives 
a written consent. It has been held that a married woman 
may consent although her interest is subject to a restraint 
on anticipation (^). The power of advancement may be 
negatived by the trust instrument, if any, and applies only 
where the trust property consists of money or securities 
or property held on trust for sale, and such money, 
rities, &c. are not by statute or in equity considered as an 
or applicable as capital money for the purposes o 0 

Settled Land Act, 1925 (Ji). 


In connection with the subject of ^ , qoc chiiSren Act, 

must be given of the Adoption of Children Ac , • ^^26. 

Before that Act our law did not recognise adop ion, 


(/) The section applies where there is a y* 

attaining twenty •one and surviving a life tenant. , 

Ruck, 1934, Ch. 477.) 

(?) Rt QaTrett, Croft X. Ruck, vbi sup. . ^ ch 77. 

{h) Trustee Act, 1925, s. 32; Re Stimpaon's Trusts. 1931. . th. 
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now any person desirous of being authorised to adopt 
an infant may, subject to certain restrictions, obtain an 
adoption order from the Court ((^). Two spouses may 
apply for the order, but otherwise no order can be made 
authorising more than one person to adopt an infant (e). 


- 

orders. 


.f axe several restrictions on the making of adoption 

adoption orders; 

(i) The infant must be an infant who has never been 
married (/). 

(ii) The ^opter must be at least twenty-live years 
old {g). J J 

(iii) The adopter must be at least twenty-one years 
older than the adopted child; but the Court may 
waive this requirement if the parties are within 
the prohibited degrees of consanguinity 

(iv) Except in special circumstances a male cannot be 
the sole adopter of a female (h). But husband 
and wife may adopt a female (i), and if there 
was a de facto adoption of a female by a male 
for two years before 1927 the Court may 
authorise him to adopt her legally (;). 

(v) No adoption order can be made without the consent 
of every person or body who is a parent or 
guardian of the infant or who has the actual 
custody of the mfant or who is liable to con¬ 
tribute to the infant’s support. But the Court 

this consent in certain 
specified circumstances {k), or where there was 

1927 (if “ f®'' “It least two years before 

(vi) An adoption order cannot be made, except in 
special circumstances, on the application of 



(d) / the High Court or, at the option of the applicant, but 
subject to rules, a County Court or Court of summary j^uriadirtion. 


W (/) S. 1 (1). 

(p) S. 2 (1). See Jfe “ C.,” 1938, Ch. 121. 

(A) S. 2 (2). (() s. 1 (3). 

(/) S. 10. (4r) s. 2 (3). 

(0 S. 10. 
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one of two spouses without the consent of the 
other (m). 

(vii) The adopter must be resident and domiciled in 
England or Wales and the adopted child must 
be a British subject and resident in England or 
Wales (n).. 

(viii) The Court must be satisiled that the order will 
be for the welfare of the infant, and that the 
adopter has not received or agreed to receive, 
and that no person has made or given, or agreed 
to make or give to the applicant, any payment 
or other reward in consideration of the adoption 
except such as the Court may sanction (o). 

The effect of an adoption order is to extinguish all 
rights, duties, obligations and liabilities of the parent „rder. 
or parents, guardian or guardians of the adopted child, 
in relation to the future custody, maintenance^ and 
education of the adopted child, and to vest such rights, 

&c. in the adopter as though the adopted child was a 
child born to the adopter in lawful wedlock. In 
of such matters and in respect of the liability of a child 
to maintain its parents, the adopted child stands to 
the adopter exclusively in the position of a child born 
to the adopter in lawful wedlock (p). It has been 
held, for instance, that an adopted child can acquire ^ 
law settlement by residing with the adopter (^), and e 
Adoption of ChUdren (Workmen’s Compensation) Act, 1^4, 
oxpressly enacts that an adopted child is to be trea as a 
child of the adopter for the purposes of the 
Compensation Acts (r). An adopted child is 
to be a child of the adopter for the purposes oi ® . 

Accidents Acts, 1846 to 1908 (s), of the 
Insurance Acts (f), of the Widows’, Orphans and 6 


(m) S. 2 (4). («) S. 2 (5). 

(o) S. 3. And see a. 9. (p) S. 6(1)- .g 

(?) Coventry Corporation v. Surrey County Council, 1935, • 

(r) This reversed the decision of the C. A. in \pr^^erruXed by 
Co./lAd., 1933, 2 K. B. 6r8. which meantime had been overruled y 

Coventry Corporation v. Surrey County Council, uo\ 

(a) Law Reform (Miscellaneous Provisions) Act, 19 * 

(0 Unemployment Insurance Act, 1936, s. 37(4). 
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Contributory Pensions Act, 1936 (c), and ofthe Inheritance 
(Family Provision) Act, 1938 (d). But the order does not 
affect rights of property. The adopted child is not 
deprived of any right to or interest in property to which, 
but for the order, the child would have been entitled 
under any intestacy or disposition, whether occurring or 
made before or after the order. Nor does the order confer 
on the child any right to or interest in property as a child 
of the adopter, and the expressions “child,” “children” 
and “ issue ” in any disposition, whether nciade before or 
after the order, will not, unless the contrary intention 
appears, mclude an adopted child or the issue of an adopted 
child (e). On the other hand, a concession is made as to 
death duties. If an adopted child or the child’s spouse 
or issue takes any interest in property under a disposition 
by the adopter, or mce versd, any succession, legacy or 

'‘t the same rate as 
wed^lLk'l/)^^'^ ^ adopter in lawful 


(c) S. 42 (4). 
(e) S. 5(2). 


id) S.5(l). 
if) S.5(3), 
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CHAPTER XXVII. 


PERSONS OF UNSOUND MIND. 

“ It is to be borne in mind,'* said Lord Justice James, in Lunacy by 
Beall V. Smith (a), “that unsouiidness of mind gives the 
Court of Chancery no jurisdiction whatever. It is not to equity, 
like infancy in that respect. The Court of Chancery is 
not the curator either of the person or the estate of a person 
of unsound mind, whom it does not and cannot make its 
ward. It is not by reason of the incorapetency, but not- 
witlrstanding the incompetency, that the Court of Chan¬ 
cery entertains the proceedings. It can no more take 
upon itself the management or disposition of a lunatics 
property than it can the management or disposition of 
the property of a person abroad or confined to his bed 
by illness. The Court can only exercise such equitable 
jurisdiction as it could under the same circumstances have 
exercised at the suit of the person himself, if of sound 
mind.’* For instance, if there are trusts to execute, or 
a fund has been paid into the Chancery Division, that 
Court has jurisdiction, in spite of the lunacy of the person 
entitled, to execute the trust or administer the fund, pro¬ 
vided there are no lunacy proceedings pending, and will 
direct payment of the income to the person who is acting 
as guardian of the lunatic upon his imdertaking to app y 
the income for the maintenance of the lunatic; and ev^ 
the capital itself will in a proper case be directed to e 
80 paid out and applied (b). 

Lunatics (c) are subject to a special jurisdiction diction in 

on the Statute of Prerogatives (17 ^ f ^ 

chapter of which related to idiots, and the 10 th chap e 
lunatics. Under that statute the Crown acquired, in e_ 


(a) (1873), L. R. 9 Ch. App. 85, at p. 92. ^2 

(b) Jie Brandon (1879), 13 Ch. D. 773; Re Tuer (188G), 

Ch. D. 39; Re Carr, 1904, 1 Ch. 792. . „ . , . 

(c) For the sake of brevity the term ‘‘ lunatic ® 2 o the 

clxapter, although hy the uu’ S,”'" patient 

expressions person of nnsounci mind, wrson, f .l._ Axoreasion 
of unsound mind,” or “ unsound mind,” or such other expressio 

as the context may require, should be substituted. 



428 


THE PRINCIPLES OF EQUITY. 


tha management of the estates of idiots and of lunatics, 
subject to the duty of maintaining the idiot or lunatic 
during alJ the period of the mental incapacity, and ren¬ 
dering up the estates to the representatives of the idiot 
upon his death, and to the lunatic himself upon his 
recovery, or to his representatives in like manner upon 
his death. The jurisdiction is now vested in the Lord 
Chancellor and the Lords Justices of the Court of 
Appeal (c), from whose decision an appeal lies to the 
Court of Appeal (J), and thence to the House of Lords. 


What pro¬ 
ceedings in 
Chancery 
would be a 
contempt of 
the lunacy 
jurisdiction. 


A person of unsound mind may be so found by inquisition; 
and in such a case, a committee is appointed’of his estate 
and, if necessary, of his person also; and such committee, 
once he is appomted, becomes an officer of the Court in 
Lunacy; and no person may thereafter, without first 
obtammg the leave of the Court in Lunacy, commence or 
contmue any proceedings for the lunatic’s protection (c). 
Nevertheless, a solicitor may lawfullv enough commence, 
and also continue, an action on behalf'of a person whom he 
believes to be sane, and although an inquirv should be 
pending regarding the plaintiff’s state of mind; onlv, once 
the limacy is found, or once there is a emstat that the 
plaintifT is insane, the solicitor should no longer continue 
the action, because application may at all times be made 
to the Court in Lunacy by the lunatic’s committee for the 
Court s sanction as to anything that may require to be done. 


Powers of 
maoaging and 
administering 
a lunatio’e 
estate con¬ 
ferred by 
Lunacy Act. 


1690, B8. 116 
et **q. 


Very wide powers of managing and administering a 
lunatics estate are contained in Part IV. of the Lunacy 
Act, 1890 (/). These powers apply not only in the case 
of lunatics so found by inquisition, but also in the case 
of any person lawfully detained as a lunatic within the 
jurisdiction of the Court (gr), and of any person who 
through mental infirmity arising from disease or age is 
mcapable of managing his affaii-s (A), and of “ defectives,” 
idiots, imbeciles, feeble-minded persons, and moral 


(c) Lunacy Act, 1890, s. 108* 

r ^1“’ I- ^ repl«mg 8. 18 (5) of th. 

Judicature Act, 1873. See Rt Cathoart, 1893 1 Oh 4A? 

(«) Beall V. Smith (1873), L. R. 9 Ch. Ap’p. 86 

(/) Sb. 116 et teq. 

(^) Re TFatkins, 1896, 2 Ch. 336. 

(A) Lunacy Act, 1890, s. 116. 
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defectives, as defined by the Mental Deficiency Act, 
1913(?'). The person to exercise the powers is, in the 
case of a lunatic eo found, the committee of his estate, and, 
in the case of the other persons mentioned, such person, 
usually called a receiver or quasi-committee, as the judge 
or Master in Lunacy may direct, but neither the com¬ 
mittee nor the receiver can exercise any of the powers 
unless he has received from the judge or Master m 
Lunacy a general or special authority to do so. Formerly, 
the receiver could only be authorised by the Court to exer¬ 
cise, on behalf of a lunatic not so found, the powers con¬ 
tained in the Lunacy Acts, and not those conferred on a 
committee by other Acts, e.g., the power of sale given by 
8. 62 of the Settled Land Act, 1882 (/c), but now by the 
Lunacy Act, 1908, s. 1, the receiver may, under the order 
of the Lunacy Court, do anything which the committee 
might do. Where the lunatic is tenant in tail, the Court 
may authorise the committee or receiver to bar the entail 
with a view to a sale, taking care, however, to resettle 
the proceeds so as not to defeat the interests of the heir in 
tail and remaindermen (i). Where the legal estate in 
land is vested in the lunatic or defective, conveyances are 
to be made by his committee or receiver in the 
on behalf of the lunatic or defective (m). If land he 
on trust for sale is vested in a lunatic or defective, ^ 
trustee must be appointed in his place, or he must o er 
wise be discharged from the trust, before tlie lega es a o 
is dealt with under the trust for sale or under the powers 

v^ted in the trustees for sale (??). 


Very wide powers of directing a settlement of the pro 
perty of a lunatic or defective are given to dudge m 

Lunacy (o) by s. 171 of the Law of 
The settlement may be made on such trusts an su J 
such powers and provisions as tlie Cour . j 

expedient. In particular a settlement may 
(a) where the lunatic or defective is the hoi er o 

(t) See S3. 1 and 64 of that Act, as amended by s. 1 of the Mental 

Deficiency Act, 1927. 

(*) Re Martha Bagge, 1894, 2 Ch. 416, 

(0 Re E. D. S., 1914, 1 Ch. 618. 

(m) Law of Property Act, 1925, s. 2- (I)- 

(rt) Ibid. 8. 22 (2). before the Ma-^ter 

(o) Application is made by ^dgmating aam Estates Itulc.-,, 

who reports to the Judge. (Management of Patient 

1934, IT. 65. 66.) 


Power ofj —^ 
Court to settle 
the beneficial 
interests of a 
lunatic or 
defective. 
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Rights of 
cr^itors 
sabordinated 
to needs of 
lunatic; 


of honour and the property would not devolve with 
such title on his death, or (b) where the property has been 
acquired under a settlement or will or intestacy, or 
(c) where by rea^n of any change in the law of intestacy 
or of any change m circumstances since he executed a testa¬ 
mentary disposition while of full testamentary capacity, 
or of any absence of information at the time of such execu¬ 
tion, or on account of the former management of the pro¬ 
perty or the expenditure of money in improving or main¬ 
taining the same or for any other special reason the Court 
is satisfied that any person might suffer an injustice (p) if 
the property were allowed to devolve as undisposed of on 
his death intestate or under any testamentary disposition 
executed by him while of full testamentary capacity The 
section applies whether or not he has executed a testa¬ 
mentary disposition and notwithstanding that it is not 
knoy whether he has execute,! such a disposition or not, 
but does not apply where he is an infant. An application 
for a settlement my be made not only by the committee 
or receive y tho lunatic or defective, but also by any 
person who has an interest in liis property or wlio has a 
SPSS sycessiyy or would have had a spes successionis if 
he Administration of Estates Act, 1925, had not altered 
the devolution of pryerty on intestacy. Subieot to 
making due provision for the maintenance of the lunatic 

accordance with his station in life, and 
^ possibility of his recovering fullcapa- 

Tavo under the section, 

have ryard to (tnter aha) the manner in which the pro- 

fhe welfareI® Occasions, 

III ‘'nd other employees on land and 

he expediency of settling personal estate to devolve with 

land, the continuyion or provision of pensions and the 

o^aritable purposes, 
hv the testamentary disposition made 

o^adty ^ defective while of full testamentary 


it t thT^le maintenance and support of the lunatic. 
It IS the ^e of the Lunacy Court to subordinate the 

rights of his creditors to his needs, so that the creditors 


w See Jte 1927, 1 Ch. 479; S. Gr.«,e, 192S, Ch. 528. 
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will only be allowed to enforce their claims against ajiy 
of his property which has come within the protection of 
the Court if the property is more than sufficient for his 
support. For instance, if a lunatic is bankrupt, the trustee 
in his bankruptcy is not entitled to property which is 
under the control of the Lunacy jurisdiction until the 
necessary expenses of the lunatic’s maintenance have first 
been duly provided for (r). Bui this rule docs not aCFect 
property which is not under the control of the Lunacy 
Court (s), so that if the trustee in bankruptcy has got 
into his hands part of the lunatic’s property he may apply 
it in payment of the debts, the Lunacy Court having no 
power to order him to transfer it into Lunacy so that it 
may be applied for the lunatic’s maintenance {t)\ and, 
if a judgment creditor has obtained a charging order on 
funds standing to the lunatic’s credit in the High Court, 
only the balance, after payment of the judgment debt, 
will be transferred into Lunacy (wV Moreover, the 
Lunacy Court takes the lunatic’s property subject to aJl 
equities attaching to it, e.g., a vend<)r’s lien for unpaid 
purchase-money (v). 


Subject to the needs of the lunatic being first provided 
for, the Lunacy Court will not prevent the lunatic s 
creditors from exercising their legal rights even against 
property under its control (x), and it will hold the lunatic s 
estate liable for all necessaries supplied to him (y). More¬ 
over, if the estate is sufficient, not only will the Court 
direct payment of debts which are legally enforceable, 
but it will even allow payment of an unenforceable claim, 
e.g.f a promissory note given voluntarily, for it will see 
that the honour of the lunatic is upheld, and will do what 
he would himself have done had he been sane ( 2 ). 


but, fcubjert 
to the 
lunatic’s 
needfi boinjr 
provided for 
the Court will 
fioe that hie 
debts, even 
debte of 
honour, are 
paid; 


(r) Jie Farnham, 1895, 2 Ch. 799. 

(0 lie Clarke, 1898, 1 Ch. 336. 

(0 Re Farnham, 1896, 1 Ch. 836. 

(w) Re Broum, Llewellin v. Brown, 1900, 1 Ch. 489. 

(n) Davies v. Thomas, 1900, 2 Ch. 462. o rh Ti* 

(a?) Didiaheim v. London and Weaitninster Bank, 1899, 2 ^ • » 

Re Htmt, Ibid, 64, n. . j 

(y) Re Rhodes, Rhodes v. Rhodes (1890), 44 Cli. Div. J4. 

•e® Sale of Goods Act, 1893, s. 2. 

(«) Re Whitaker (1889), 42 Ch. D. 119. 
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and creditors Tlie control of the Lunacy Court over the lunatic’s 

property ceases at his death (a), and his creditors can then 
after lunatic’s enforce their claims against his estate so far as they are 
death. uot statute-barred. Thus, if a lunatic has been maintained 

out of the rates, the local authority which was chargeal)Ie 
for his maintenance, and has maintained him, will be 
entitled to be paid the costs of his maintenance (6), though 
the amount recoverable is usually limited to six years’ 
arrears (c). And the local authority may, as creditors, 
in a proper case, obtain a grant of administration to some 
nominee of their own (d). Also, even in the lunatic’s 
lifetime, the local authority may obtain a magistrate’s 
order, giving them the means of enforcing payment out of 
the lunatic s estate, but not so as to interfere with the 
possession of any receiver in the Lunacy (e), and not so as 
to oust m any way the jurisdiction of the Court of Lunacy (/). 
In the case of a person detained as a criminal lunatic, the 
Crown has the same rights as the local authority but 
without the six years’ limit (ff). 

relatives of Case of lunatics, just as in the case of infants, 

lunatic. the Court will, and not unfrequently does, make an allow¬ 
ance designed to benefit directly the near relatives of the 
lunatic, and in that way to benefit indirectly the lunatic 
himself; but the Court is very chary of making an allow¬ 
ance to relatives who wiU not succeed to the lunatic’s 
property on his death, unless the Court is satisfied that 
he would have wished to make the aUowance if he had 
been sane (k). In one case where a lunatic, advanced in 
years, was tenant for life, with remainder in tail to his 
nephew, the Court directed an allowance of £600 a year 
to be made to the nephew out of the surplus income of the 
lunatic after providing for maintenance, but only upon 
the terms of the nephew charging the estate with the re- 


(a) Re Secger-Eunt, 1906, 2 Ch. 295* 
318; Re Wheater, 1928, Ch. 223. 

(i») Re Taylotj 1901, 1 Ch. 480. 


Re Bennett, 1913, 2 Ch. 


( 0 ) smrnford Union y. BartUtt, 1899, 1 Ch. 72. But »e Wand^ 
xoorth Union v. Worthington, 1906, 1 K. B. 420. 

(d) In the goods of French, 1910, P. 169. 

(e) Winkle v. Bailey, 1897, 1 Ch. 123. 

(/) Re Tye, 1900, 1 Ch. 249. 

(g) Re y., 1909, 1 Ch. 574. 

(A) Re Evans (1882), 21 Ch. D. 297; Re Darling (1888), 39 
Ch. D. 208. 
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payment of the sums received (i). Where an allowance Saviugs fratu 
is made to a person for the support of the lunatic, and the 
lunatic is duly supported, the Court does not require any luLtic^s^ 
savings of the allowance to be accounted for, but if the support 
allowance is paid in advance, and the lunatic dies before 
the expiration of the period in respect of which it was 
paid, a proportionate part must be refunded (/c). 

When a lunatic is entitled to an absolute interest in Wliether 
property, and also to have the income of other property 
applied for his maintenance during his life, the Court Se iutUestor 
will order his maintenance to be pro\dded for out of the absolute 
life interest, so that if he recovers he will have the benefit 
of what belongs to him absolutely, unless the trustees of entitled to 
the life interest are given an absolute disci'etion whether 
to apply the income for his maintenance or not(?). 


The changes in the law of intestacy effected by the when a 
Administration of Estates Act, 1925, do not apply to any 
beneficial interest in realty (not including chattels real) aevoU-L^on 
to which a limatic (m) or defective is entitled at his his heir, 
death, if he was of full age on the Ist January, 1926, and 
unable by reason of his incapacity to make a will, and 
he dies intestate in respect of such interest without 
having recovered his testamentary capacity. Any such 
beneficial interest, not being an interest ceasing on his 
death, will, without prejudice to any will of the deceased, 
devolve in accordance with the general law in force before 
1926 applicable to freehold land. For the purposes of 
this provision a lunatic or defective who dies intestate 
as respects any beneficial interest in real estate will not 
be deemed to have recovered his testamentary capacity 
unless his committee or receiver has been discharged (n). 


In the case of a lunatic, the Court \vill not generally 
alter the state of the lunatic’s property, so as to affect eatate- 
tho rights of his representatives. But whei'e it is for the 
benefit of the lunatio himself, the interest of the lunatic 


(») Re Sparrow (1882), 20 Ch. D. 320. 

(k) Strangtvayes y. Read, 1898, 2 Ch. 419. 

CO Re Weaver (1882), 21 Ch. D. €16. .qq, 

im) Whether ao found bv inqui.sition or not (Re Oate^, I9J0, I • ' 

(n) Administration of Estates Act, 1925. s. 51 (2). See Re S\lva 
1929, 2 Ch. 198; Re Berrey, 1936, Ch. 274. 

S. 


28 
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Hih repre¬ 
sentatives 
take the 
proi)ertv 
in the 

character iu 
which it is 
actually 
found; 


unless the 
Court has 
ordered 
otherwise, 


or unless 
the case 
falls under 
s. 123 of the 
Lunacy Act, 
1890. 


hewg {he sole object of consideratim, the Court Avill make 
the conversion; and there not being, as between the 
persons claiming through the lunatic, any equity for a re¬ 
conversion, the property will, apart from statutory pro¬ 
vision, devolve according to the form into which it 
has been converted (w). Where, therefore, the Court 
authorised the purchase of the freehold reversion on 
a lease to which the lunatic was entitled, it was held 
that the lease had merged in the freehold, and that 
the lunatics heir-at-law was entitled to the property on 
his death (o). The Court usually, however, by its order, 
presences the original character of the property, so that 
the rights of the r0pre3entati\'es may not be interfered' 
with (p), and, in barring the entailed interest of a lunatic 
with a view to a sale, the Court w*ill be careful to preserve 
the rights of the heir in tail and remaindermen in the 
proceeds of sale (q). Moreover, it is specially provided 
by the Lunacy Act, 1890, s. 123, that the lunatic, his 
hsiTS, 6X6Cutors, fldimiiistrSitors, next of kin, doviscBS, 
legatees, and assigns, shaU have the same interest in any 
moneys arising from any sale, mortgage, err other disposition 
under the powers of that Act which may not have been 
applied under such powers, as he or they would have had 
in the property if no such disposition had been made, 
and the surplus moneys shall be of the same nature as the 
property disposed of (r). For instance, in Ec Silva (s) 
funds belongmg to a lunatic were, under an order made by 
the Court in 1924, invested in a freehold house. In 1927 
the house was sold under the Court’s order and the proceeds 
were invested in Government stock. The lunatic died in 
1928 intestate. It was held that the stock must be treated 
as realty and belonged to the lunatic’s heir by virtue 
of s. 51 (2) of the Administration of Estates Act, 1925 (t). 
Sect. 123 of the Lunacy Act, 1890. applied to the second 
order, but not to the first; the first order converted the 
funds into realty, but, owing to s. 123, no conversion was 
effected by the second order. 

(») Hartley v. Peruiarves, 1901, 2 Ch. 49S. 

( 0 ) Re SearU, Ryder v. Bond, 1912, 2 Ch. 365. And see Re Silto. 
1029, 2 Ch. 198. 

(p) Att.-Gen. v. AiUtbury (Marquis) (1887), 12 App. C«. 672. 

( 7 ) Re E. D. 8., 1914, 1 Ch. 618. 

(r) See Re Walker, 1921, 2 Ch. 63; Re StiUioeG, 1936, Ch. 637. 

(«) 1929, 2 Ch. 198. See also Re AleUm, 1917, 2 Ch. 226; Re Harding, 
1934, Cb. 271. (t) Ante, p. 433. 
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chaptp:r XXVIII. 


ACCIDENT. 


“Accident” in equity is any unforeseen event which Acui<ient,— 
occasions loss, and which, or the loss occasioned by it, is 
not attributable to any misconduct in the party, or to any 
negligence or culpable inadvertence on his part. For 
examj)le, if an annuity gaven by will has been directed 
to be secured by the purchase of stock, and an investment 
eulficient for the ])urpose at the time has been made, but 
the stock is afterwards reduced by Act of Parliament, 
equity relieves the executor from all liability on that 
account (a), and decrees the residuary legatee to make 

up the deficiency. 


In some cases of accident, the Courts of law even fi'om Oast.H for 
the earliest date afforded adequate relief,—and latterly 
these Courts came to interpose more frequently, the Logns- and'in 
latui'O having from time to time conferred on them the equity, 
remedial powers of Courts of Equity; but the Courts of 
Equity did not lose their jurisdiction, by reason merely 
of the Courts of law acquiring jurisdiction. 

There are three groups .of accidents in which equity 
exercises jurisdiction, namely,— 

(A) Lost and Destroyed Documents; 

(B) Defective Executions of Powers; and 

(C) Erroneous Pa 5 mients. 

(A) Lost and Destroyed Documents ,—As regards lost 
bonds, there was originally no remedy at law. For at aw destroyed, 
no action would lie without projert (or production) of t e (i)BoDd«. 
bond in Court, the defendant being entitled to oyer 


(a) Davies t. TFattier (1823), 1 Sim. & St. 463 

28 ( 2 ) 
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{2) Title 
deeds. 


tlieieof; and although the rigour of the common law rules 
as to pi-ofert was subsequently relaxed, the equitable 
jurisdiction to give relief continued. As regards lost title 
deeds, the loss was not of itself a ground for coming into 
equity, because the law imght, upon proof of the loss, 
have received secondary evidence of them; and to enable 
anyone to come into equity for relief by reason of the 
loss, it was therefore necessary to allege some special 
inconvenience from the loss,—as {e.g.) the desire to be 
established in the possession (b), or the undue peril to 
which the loss exposed the plaintiff in the future assertion 
of his rights (o). 


(3) Negotiable As regards negotiable instruments, if a bill, note, or 

cheque could be proved to have been destroyed, an action 
would lie on it at law (d), and equity therefore had no 
jurisdiction to intervene. But if the instrument was lost, 
no action was competent at law, either on the bill or 
note itself or on the consideration (e); and, therefore, the 
remedy was in equity. But, as regards bills and notes, 
ss. 69 and 70 of the Bills of Exchange Act, 1882, have 
now provided that (1) where a bill is lost before it is over¬ 
due, the person who was the holder of it may apply to the 
drawer to give him another bill of the same tenor, giving 
secmity to the drawer, if required, to indemnify him 
agamst all persons whatever in case the bill alleged to 
have been lost shall be found again, and the drawer is 
thereupon compeUable to give a dupheate bill; and that 
(2) m any action on the biU, on an indemnity being given 
to the satisfaction of the Court, the Court may order that 
the loss is not to be set up. 


(b) Defective 
execution of 
powers. 

The common 
law rule. 


(B) Defective Execution of Powers.-A man possessed 
of a power of appointment may either fail to exercise it 
altogether or may attempt to exercise it in a method not 
authoiTsed by the instrument creating the power, as where 
that instrument requires the power to be exercised by 
deed and an appointment is made under hand only. In 


(^) Balaton V. Coatsworth (1721), 1 P. Wnw. 731 
(c) Dormer v. Fortetcue (1744), 3 Atk. 132 
(<0 Wright v. Maidstone (1855), I K. A J 708 
(a) Crowe v. Clog (1854), 9 Erch. (j04. 
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Doth cases, as regards any possible legal results, the power 
will he treated as unexercised, and at law the objects of 
the power will take nothing. This statement must, how¬ 
ever, as regards the defective execution of powers, be 
qualihed by reference to the two following statutorj' 
provisions (/). 


Sect. 159 of the Law of Property Act, 1925 ((/), con¬ 
tains a provision with regard to the execution of a power 
to appoint by deed or by any instrument in writing, not 
teetanientary. A deed executed in the presence of and 
attested by at least two witnesses is, so far as respects 
execution and attestation, a valid exercise of such a povor, 
even though the instrument creating the power expressly 
requires further formalities. But this provision is not to 
defeat any requirement making the consent of any 
particular person a condition of appointment, nor docs it 
enable any requirements for due execution to be disponset 
with other than those relating to the mode of execution 
and attestation. The section does not render a deed 
essential where the terms of the power do not require a 
deed, nor are two witnesses necessary if the appointment 
complies with the terms of the power. 


Similarly, the Wills Act, 1837, s. 10, renders valid 
the exercise of a power to appoint by will i e 

appointment is made by a will which conforms wi i 

the requirements of the Act, even though some a i lona 
or other form of execution or solemmty may ave een 
expressly required by the instrument creating t e ■ 

Thus, a power to appoint by wiU is validly exercised 

by a will in the ordinary form under 
though the power expressly requires sealing («)• 


It remains to consider the position m ^ j 
equitable doctrine is to the effect that while the 
execution of a mere power will not be ^ i ’ 

yet, where (either from accident or mistake) ® . 

fective execution of the power, equity will in ce 

(/) Ad to tlxe exercise of a power * 1^9 anti 1850. 

of Property Acts 1925, replacing the Leas^ Am«ntlment Act. 1859 
( 7 ) Replacing s. 12 of Law of 
(A) Taylor t. Meads (1865), 4 D. J. & S. 697. 


Statutory 

alterations:— 

(i) As to non- 

testainentarv 

% 

powers. 


(ii) As to 

Icstanicntarv 

powers. 


Equitable 
relief, against 
defective 
oxeention; 

(1) in favour 
of certain 
poreODB ; 
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relieve. The relief, however, even in equity is only 
obtainable subject to the fulfilment of certain conditions. 
In the first place, relief wiU only be g-iven in favour of 
the following persons, namely:—(1) A purchaser (i),- 
which term includes a mortgagee (fc) and a lessee (Z); 
(2) a creditor (to) ; (3) a wife(w); (4) a legitimate 
child (o); and (5) a charity (p). A defective execution 
will not be aided in favour of (e.g.) a husband (?)■ 
an illegitimate child (r); a grandchild (s); or remote 
relations generally, or volunteers (t). 


(spifdefMt In the second place, only those defects will be aided 

,"uJ“nce. ^hich are not of the very essence and substance of the 

power. Thus no relief wiU be granted where the power 
18 exercised without the consent of the persons required 
to consent to its execution (u). But such a defect as that 
involved in executing the power by wiU when the execu- 
tion should have been by deed is relievable, for the 
defect here is purely one of form (v). If, however, the 
power is to be executed by wiU only, and it is executed by 
irrevocable de^, no relief would be granted, for here the 
difference in the method of execution is one of substance, 
as resulting in an irrevocable appointment, whereas the 
power only contemplated an appointment revocable at any 
time durmg the appomtor’s lifetime (x). On the other 
hand, a covenant as to the exercise of a testamentary special 
power IS not necessarily inoperative. True, a covenant to 
appoint m a particular manner under a testamentary 
special power, or not to revoke an appointment already 
made under such a power, has no legal effect (y), for this 


(0 Folhergill v. FothergiU (1702). 1 Frcem oK/t d n l > 

E^Uite (1869), L. R. 7 Eq. 337. 

(A) Taylor v. Wheeler (1706), 2 Vern. 564. 

(1) Campbell v. Leach (1775), Amb. 740 
(»n) Pollard v. Greenvil (1661), 1 Ch. Ca lo 
(w) Clifford V. Burlington (1700), 2 Vern 379 

(o) Bruce v. Bruce (1870), L. R. H Eq. 371. 

(p) Ait.-Gon. V. Sibthorpe (1830), 2 Rasa. & Mv 107 
iq) Moodie v. Reid (1816), 1 Madd. 516. 

(r) Blake v. Blake (1817), Beat. 575. 

($) Watts V. Bullae (1702), 1 P. Wma. 60. 

(0 Chetwynd ?. Morgan (1886), 31 Ch. Div 596 
(w) Mansell v. Mansell (1757). 2 Bro. C. C. at d 471 
(r) TolUi V. TolUi (I72S), 2 P. Wins. 489. ^ 

(a?) Adney v. Field (1767), Amb. 654. 

(y) lie Cooke, Winckloy v. Winterton, 1922, 1 Ch. 292 
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would be practically allowing the power to be exercisetl 
by deed. But the donee of the power can by deed 
negatively tie his hands as to the way in which he shall 
exercise the power. If, for instance, A. is one of the 
persons entitled in default of appointment, the donee may 
covenant that A. shall not have less than the amount to 
which he would be entitled in default of appointment (or 
some smaller amount). In that case the donee cannot 
appoint so that A. takes less than that amount, either 
under an appointment or in default of appointment, or in 
both ways (n). 


It is necessaiy to distinguish, of course, between mere 
powei-s and powers in the nature of trusts,—powers in the 
nature of trusts being as obligatory upon the conscience 
as actual trusts themselves. In such cases, equity relieves 
even against the non-execution of the power and, sim^e 
equity is equality, decrees the objects of the power to 
take equally (h). 


I’owers ill 
the nature of 
truste,— 
oxc'cutiou of 


(0) Enooieous Faymcnts~ln the course of tlie ad¬ 
ministration of estates, executors and administrators some¬ 
times pay debts and legacies upon a well-founded belief 
that the assets are sufficient for aU purposes; but after¬ 
wards (from unexpected occuiTences, or from unsuspected 
debts and claims coming to light) there proves to 
insufficiency of assets to pay the debts, much 1^^ 
legacies. Now, in such a case, the executors were eiiti e 
to no relief at law; but if they had acted in good lai i an 
with due caution, they were entitled to be 

equity. For example, if the goods of the testatoi a een 

stolen, the executor would not in equity have been c S 

with these (c); and if goods of a perishable na ure i 
depreciated without any default in the executor, ® ' 
not in equity required to answer their original ^ ^ j. 

and that is the view which is now accepted m 
law also, regarding the executors position . 

executor would not have been permitted to ca 


(c) AceiJeuU 
iu p«yineiit» 
by exfccutorj 
or adioinin- 
tratoFH,— 
relief, in 
(rases of. 


(а) Re Evered, 1910, 2 Ch. 147. And see Law of Property Act, 1925 
86 . 155, 156. 

(б) See ante, p. 71. , ... 

( 0 ) Jones V. Letcis (1750), 2 Ves. Sr. 240. 

(d) Clough V. Bond (1837), 3 My- & C**- 
(«) Job V. Job (1877), 6 Ch. Div. 562. 
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accident, which was attributable to some nedeot on his 
ofl ®r distributes the residuary estate 

of dlity facihtated by, the executor’s neglect 


Equity 
will not give 
relief in mat¬ 
ters of positive 
contract: 

(1) Lessors 
and lessees,— 


(2) Vendors 
and pur* 
chasers. 


Non-Relievable Accidents matters of nositive 

contract, equity would not give relief Tf * a 

for the interference of equitf, that l pV^^IZn 
prevented by accident from fulfilling his contocf S 
example, if a lessee covenants tn *. 

repair, he will be bound (in eqJt7^ 

accidLt (ff), beclusf h’e St bv his"co°^^ 

LI S' tisF"'"FH 

£'«“ rpfirr r 

(/) Milliard V Fulford (1876), 4 Ch. Div. asQ 
(?) Pyni V. Blackburn (1796) 3 V#»a n * a 
repairing covenants where nroiirtv effect of 

e^Lurcottx. Wakely^ 1911 1 through natural decay, 

{h) Lccd^ x.Cheetkam (1827). i Sim Ur 

(i) Paine v. MdUr (1801) 6 ^’es 34 q^?< ^ r- 

Vern, 280 (earthquake) ^ (1692>, 
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MISTA K E. 


The subject of mistake is one of much dilhculty, and it is 
not easy to deduce a consistent body of doctrine from the 
decisions, which are frequently conflicting and often 
obscured by the presence of elements other than mistake, 
such as fraud and misrepresentation. 

Mistake may be on a matter either of law or of fact, aaid 
it is geneiully said that whereas relief can bo obtained 
against mistake of fact, no relief can be given against 
mistake of law. Neither part of this proposition can, 
however, be accepted without considerable qualification, 
for not every mistake of fact is the subject of relief, and. 
on the other hand, relief is sometimes granted even against 
mistake of law. 


The relief given by the Courts on the ground of mistake 
varies, and may take the form of—(1) a refusal of the 
merely equitable remedy of specific performance; t>r (2) 
the avoidance of a contract; or (3) rectification of a 
written document; or (4) an order for the return oi 
money paid. The subject of mistake will be discussed 
with reference to these possible remedies in the order 
stated. 


In cases where specific performance of a oontiac is 
resisted on the ground of mistake, the Court, even thoug 
it decides that the mistake does not invalidate the contr^ , 
refuses the equitable remedy of specific perfonnance on e 
ground of hardship, amounting to injustice, arising rom 
the mistake, and gives the plaintiff only his ^ 

damages at common law (a). This aspect of the su jec 
will bo found more fully dealt with below undei speci 


MiKtcike iimv 
be (1) of law, 
or (2) of fact. 


Nature of 
relief on the 
ground of 
mistake. 


(1) Mistake 
as a defence 
to specific 
performance. 


(a) Webstar v. Cecil (1861), 30 Beav. 62. 
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(2) Mistake 
avoiding the 
contract. 


(2a} Mistake 
as to the 


performance (b). On principle, there seems no reason for 
distinguishing in this connection between mistake of law 
and mistake of fact, and relief of this nature might well 
be possible even though the mistake is one of law. It is. 
however, at any rate, settled that the mere fact of one 
party entering into the contract under a misapprehension 
as to the legal effect of its provisions is not ground for 

oven though the 

construction of the contract is a matter of doubt and 
difficulty (c). 


In some cases the effect of mistake ivill be to avoid a 

contract altogether, and the contract can be set aside 

formaUy, if necessary, or treated as set aside and invalid 

without any process or proceedings to do so (d). For there 

can be no contract without the consent of the parties, and 

the result of mistake is sometimes to prevent any true 

consent and any real agreement, even though the outward 
form of agreement be present. 


In dealing vvuth c^es of this nature, however, it is 

tte semblance, 

yet be bound on the ground of estoppel, for one who 

“uldllkeTm r man 

would take him to be agreeing to certain terms, cannot 

the f ^ ^ ^ against persons acting on 

1,0 ?n j’® drai'^n from his conduct that 

ho, in lact, never agreed (e). 


Subject, however, to considerations of estoppel, contracts 
may be avoided on the gronnd of mistake: even though 
the mistake is undateral, i.e., not common to the parties 
but existent m only one of them, if the result is to prevent 
any real consensus ad ide,n {/). Cases of this nature may 
be considered under the following heads:— 

Mistake as to the Tiatnre of the transactim .—Where a 


(6) Post, p. 522. 

(c) Stewart v. Kennedy (1890), 15 App. Caa. 75 

{e) Smith V. Hughes (1871). L. R. 6 Q. B. 597 at p 607 

• '4* JidKment of Lord Atkin 

m Bell V. Lever Brothera, Ltd., 1932. A. C. 161, at p. 217. See poet 
p. 446. ’ 
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man executes a deed under a fcoU.1 misappreliension as 
to its nature he may sometimes set up the plea non est 
faciiiyn, and the principle is equally applicable to other 
written contracts (e), where also it may be alleged that 
“ the mind did not go with the pen.” Thus, in 7 horough- 
good's case (/) an illiterate man was held not bound by a 
deed the contents of which had been misrepresented to 
him. Similarly, where a defendant had signed a 
€ory note without seeing the face of it, and in pardonable 
ignorance of what he was signing, he was lield not liable. 

■even to the innocent payee (g). 


In the case of bills of exchange, a plea in the nature 
of no 7 i est factum can only be set up whore there was no 
negligence on the part of the person who sets it up. e 
Court of Appeal has said that this principle only app les 
to negotiable instruments, and that as regards othei m 
etruraents there will be no estoppel on the ground o 
negligence, even as against innocent third parties, tor as 
regards them, there is no duty to be careful matter 

of signing or sealing, and so no negligence. W here, ere 
fore, A. induced B. to sign a guarantee of A. s banking 
account on a fraudulent misrepresentation as o le 
character of the document, and B. signed thiimng i was 
of quite a different nature, B. was held not liab e 
guarantee as against A/s bank, even though the jniy a 

found that B.’s signature was negligently given 

this decision must be subject to question, m view o 

■observations by the Court of Appeal I 

where it was doubted whether, in general, a e p 

time, an educated person who is not blin w 

^ innocent person trom 


settled that where a man executes a aeca, hie 

deals with certain property, he ^"^perty 

execution thereof simply by showing tha 


(a) Foster v. Alackinnon (1869), I^- R* 

• (/) (1684), 2 Co. Rep. lb. poster v. 

(g) Lewis v. Clatj (1898), 6 - L. J. Q- / 1933 ), 77 Sol. J. 319- 

Maekinnon (1869), ubi sup., and Taylor v. J ^ 19II I K. C. 

CM Banking Co. 1911. 

489. 

(*) IJou'aUot% V. Webb, 1908, 1 Ch. 1* 
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(2b) Mistake 
iie to person 

contracted 

with. 


•‘■'"I* 

mav nrn™ “//k contracted uith 

ma 3 prevent the formation of any real contract, as where 

A thinking that he is contracUng with B., goes through 

ksm ^ C. Thus, where one Blen- 

if Bla^r 7 the name 

of Blenkiron, and, corr^ponding through the post, bought 

goods under that name from sellers who imagined that they 

were dealing wnth a firm, Blenkiron & Oo., known to them 

as respectable and responsible persons, it was heS thaT 

the contract of sale w^as invalid (rn) R»ro i 

never intended to deal ivith KenkaTn a„d7’ 

I* I * rl 1 ’s title being void ab initio 

and not merely voidable, he could ^ 

taj tide ,.,cL„ iXrK'.-S’. ',t 

to the person contracted with may vitiate thlTr. f f ^ 
must be shown that consideration of the ner^n 
there is mllingness to contract 

the contract, and that the person claimin/to^^t™^"d 

contract would not have bLn equally 

with any one else as with the nari-o-uJing to contract 

to be dealing with (n) Nor wU the ®^PPOsed himself 
.n.d. (not. lirongh ,L ;1 >>• •< 

.nd idontiflod bf .ight "nd’hSe In* CJ 

that person represents himself as some one other tharhe 
really is (o), though it may be voidable for frlud 


l2c) Mistake 
as to a term 
of the 
contract 


Mistake as to a term of the cemtract hnmon to the other 
p^ty may also be a ^ound invalidating the contra^ 
contract Thus, A sells oats to B. by sample, nothing beinn said 

known to the as to whether the oats are new or old anA ® ^ 

■ being given that they are old, though the price is high fw 

new oats. B., however, erroneously thinks that the 

contract is a contract for the sale of old oats, not simply 

(m) Cu7idy v. Lindmy (1878), 3 App. Cas. 459. And see Gnrd^ 

V. Street, 1899, 2 Q. B. 641. Gordon 

(n) Smith V. Wheaicroft (1878), 9 Ch. D. 223. And see Duster y 

Randall d-iSon^, 1926, Ch. 932. post, p. 661. ^ ^ 

(o) Phillips V. BrooJct, 1919. 2 K. B. 243. Bat see Lake y. Simmons^ 

1927f A. C* ^ 
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for the sale of oats. A. knows that the contract is, in 
fact, simply for the sale of oats, but also knows that B. 
supposes the contract to include a condition that the 
oats shall be old oats. Here B. is not bound by the 
contract (j)). But it is to be noted in this connection 
that where a man, whatever his real intention may be, 
so conducts himself that a reasonable man would believe 
he was assenting to the terms proposed, and the other 
party upon that belief enters into the contract with him, 
the man so conducting hims elf will be equally bound 
as if he had intended to agree to the terms (q). He will 
be estopped from saying that he never assented. Hence, 
a seller cannot avoid the contract because by mistake he 
showed the wrong sample, unless the buyer knew that he 
was doing so (r). Hence, also, in the case above referred 
to, B.’s erroneous impression as to the effect of the contract 
entered into would be no ground for relief, unless A. knew 
of B.’s error. And the error must be as to the effect of 
the contract,—^A.’s knowledge that B. thinks the oats of 
which he sees a sample are old oats, is not sufficient to 
avoid the contract,—A. must know that B. supposes it 
to be a term of the contract that the oats shall be old 
oats. A. then knows that there is no real assent on B. s part, 
and that being so, B. is not estopped from alleging the fact. 


Mistake as to the subject-matter of the contract may 
prevent the formation of a contract for want of real con- jgct-matter of 
eensus, though superficially the parties appear to ^ thecoutmcf. 
agreement. Thus, where there was a centrist ® 

sale of cotton “ex ship Peerless from Bombay, and there 
were two ships answering that description, one arriving 
in October, the other in December, on proof tha eac 
party was thinking of a different ship, it was he la 
there was no contract (s). Similarly, if persons 
sponding by means of a telegraphic code, purpor 
enter into a contract in terms equivocal an ^ 

capable of either of two meanings, each party in n o 


(p) 5mi(/iv.//«flA€5(1871),L.R.6Q. B.597. 
caeCt 86© Bell v. Lever Brothers, Ltd., 1A. C. lo » P 
iq) Smith v. Hughes, ubi sup. at p. 607. 

(r) Sootl V. UttledaU (1858), 8 B. & B. 815. 

<«) Ra^ea v. Wxchelhaua (1864), 2 H. & C. 900. 
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those terms to bear a different meaning from that plaood 
upon them by the other, there is no contract. The onus is 
on the party attempting to enforce the contract to show 
that the construction he contends for represents not only 
his own intention, but also that of the other party. 
Failing this, no action lies (x). 


(2e) Mutual Even where the parties are in loal agreement, they may 
rnicta e. labouring under a mistake as to some’ maUer of 

fact essential to the agreement, and their agreement hoin^' 
founded on a common assumption of fact, breaks do^\'n 
with the erroneous assumption on Avhich it is founded. A 
well-known illustration is a contract for the sale of specific 
goods which, unknown to the parties, have already 
perished at the date of the contract; here the contract is 
void (y). Similarly, where there is a sale of shares in a 
company, and a winding-up petition has ali*eady been 
presented, though the parties are not aware thereof (^), 
or a contract for the sale of a policy of life insurance 
made in ignorance of the fact that the person insured is 
dead (a), the contract is not enforceable. And a separa¬ 
tion deed entered into between parties who erroneously 
believe they have contracted a valid marriage is alsa 
void (6). 


Bell y. Lever 
Brothers. 


But where, on an amalgamation of two companies, 
one company agreed to pay compensation to two of its 
directors for the termination of their contracts of service 
the a^eement was held not to be avoided by the fact that 
the directors had committed non-fraudulent breaches of 
their duty which, if known, would have justified the com¬ 
pany in terminating their contracts without notice. There 
was no mutual mistake as to the subject-matter of the 
agreement. Nor was the agreement avoidable on the 


(x) Falok V. Williams. 1900, A. C. 176. 

(y) Couturier v. Hastie (1856), 5 H. L. C. 673; Barrow, Lane and 
Ballard, Ltd. v. Phillip, Phillips de Co., Ltd., 1929, 1 K. B. 574; Sale 
of Goods Act, 1893, s. 6, which, however, only refers to “ knowledge 
of the seller.” But the draftsman of the Act says the section may be 
based on mutual mistake: Chalmers’ Sale of Goods Act, 11th ed., p. 34. 

(s) Emmerson's Case (1866), L. R. 1 CTi. 433. 

(a) Soott V. Coulson, 1903, 2 Ch. 249. 

(b) Galloway v. Galloway (1914), 30 T. L. R. 531. 
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ground of unilateral mistake, for the directors owed no 
duty to the company to disclose their breaches of duty (6). 


In Cooper v. Phihhs (c), the ai>pellant had entered into Whether 
an agreement to take a lease of what was in truth his own 
property, both he and the intendeil lessor contracting lelievabie. 
under a common mistake. It was hold that on the error 
being discovered the appellant was entitled to he relieved 
fi’ora the contract. Nor is this an infringeinent of the 
maxim, Ipnorantia juris hind exmsat, for in that 
maxim,” said Lord Westbury, “the word is used 
in the sense of denoting general law, tho ordinary law of 
the counti’y. But where the word jus is used in the stnise 
of denoting a private right, that maxim has no applica¬ 
tion. Private right of ownership is a matter of fact, it 
may be the result also of matter of law; but if the parties 
contract under a mutual mistake and misapprehension as 
to their relative and respective rights, the result is that the 
agreement is liable to be set aside as having proee<dp<i 
upon a common mistake.” 


Similarly, in Earl Beauchamp v. Winn (d), where a 
mistake was made as to the extent of the ownei'ship o 
certain property, relief was given, and it was said tlia 
ignorance of the doubtful construction of a grant is very 
dilTerent from ignorance of a general rule of law, and a 
ignoiance of the true construction cannot be pressed to o 
extent of depriving a person of relief. 


In both cases, however, the mistake w^ the distinction 

failure to refer at all to documents which would nave b^t^een mis- 

shown the position,—not to a reference to SmJX 

with a failure to construe them accurately. 1 11 I . . of fact, 
therefore, to accept these cases (if not all thedteia ^ ^ 

as deciding that for the purpose of rescinding a 
on the ground of mutual mistake, a mistake as a 
of ownership is to be treated as a mistake of ac , 
relievable, unless the mistake is, in fact, ^ .1 • 

erroneous interpretation of a legal document.... • 

point of view, the cases referred to are only 1 __^ 

|{6) Bell V. Lever Brothers, Ltd., 1932, A. C. 161. 

\e) (1867), L. R. 2 H. L. H9. 

(d) (1873), L. R. 6 H. L. 223. 
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Mistake in 
family com- 
promiaes. 


of the fineness of the dividing line between mistake of 
law and mistake of fact referred to bj Jessel, M.E., in 
Eaglesfield v. Marquis of Londonderry (e), where it is 
pointed out that a statement of fact involving, as most 
facts do, a conclusion of law is still one of fact. There 
is no misstatement of law unless all the facts are dis¬ 
closed and then a conclusion of law stated so as to difFeren- 
tiate betT\'een facts and law. Thus, where a tradesman 
asks if he can safely give credit to a lady, and is told by 
one who knows that the lady has gone through a mamage 
ceremony which she has been advised was null and void — 
“ You may safely trust her; she is a single woman of large 
fortune,”—if it turns out later that the marriage was, 
in fact, valid, this is still a statement of fact and not of 
law. But if the tradesman is told the whole story and 
the circumstances of the ceremony, and it is then said 

” Now, you see, the lady is single,” this would be a mis¬ 
statement of law. 

At the same time. Cooper v. Phihhs{f) seems to be 
general y accepted as establishing the wider doctrine that 
a mistake as to a matter of private right, as distinct from 
a mistake as to a general rule of law, may be ground for 
setting aside a contract. Some authorities, indeed, have 
suggested a doubt whether there is any room for the 
exceptional doctrine supposed to be found in Cooper v. 
Fhihhs, and it is said that ” it is at least conceivable that 
a common mistake of law should go so completely to the 
root of the matter as to prevent any real agreement from 
being formed.” There is, however, no decisive authority 
on the point (g). 

Many of the decisions have dealt with cases of contract 
by way of family arrangement and compromise. It is 
settled that where a compromise is entered into wdth due 
deliberation and full disclosure it will be upheld in equity 
equally as in law, and cannot be set aside on the ground 
that the parties were under a mistake as to their rights (A), 
and this even though they were misled by their legal 


ie) (1876), 4 Cb. D. 693. 

(/) (1867), L. R. 2 H. L. 149. 

((?) Pollock’s Contracts, 10th ed. p. 457. 

(A) Stone v. Godfrey (1854), 5 D. M. & G. 76. 



MISTAKE. 


449 


advisers (i). For here the "whole object of the contract 
is to obtain a settlement as to rights admittedly doubtful, 
■while, if the agreement is in the nature of a family 
arrangement, a further reason exists in the Court’s anxiety 
to uphold contracts of that character (/c). On the other 
hand, in order that a family arrangement may be sup¬ 
ported, there must be a full and fair communication of all 
the material circumstances, the contract being one uhet'- 
rim<B fidei. Consequently, the Courts have sometimes 
relieved against family agreements entered into under a 
mistake as to the parties’ rights, where elements of imposi¬ 
tion or surprise have been present. Thus, the agreemeint 
was set aside where the rights of the parties depended on a 
secret marriage known to one side and not disclosed to 
the other (Z), where one party was not infoi'med of a legal 
opinion which had been taken (■wz), or was informed 
■wrongly as to the contents of such an opinion (n). 


Even where the parties are ad idem and there is a true 
consent, there may be a mistake in the 'written expression 
of the contract entered into. In some cases where the 
error is obvious on the face of it—is, e.g.^ a mere clerical 
blunder or grammatical error—the Court will, as a 
matter of course, construe the contract in the sense 
the parties obviously intended (o). But, in gene^l, 
it will be necessary to resort to the purely equitable 
remedy of rectification, the Court reforming the docu¬ 
ment so as to express correctly the parties intention. 
It is not necessary that a new document should be 
executed: a copy of the Order of the Court may be en¬ 
dorsed upon the document to be modified, which wiU then 
operate accordingly (p). Hence, rectification is possibe 
even after the death of a party, and though the error to e 
rectified consists in the omission of the deceas^ 
exercise a power of appointment by his marriage se e 
ment, as had been previously agreed should be done (q)- 


(<) Bot/ers 7. Ingham (1876), 3 Ch. D. 351. 

(A) Gordon v. Gordon (1816—1821), 3 Swansfc. 400, at p 
Worthy V. Weiihy (1842), 2 Dr. Ac W. 603. 

(D Gordon v. Gordon, ubi tup. 

(wi) Jlarvey v. Cooke (1827), 4 Russ. 34. 

(n) Jte Roberta, 1905, 1 Ch. 704. 

(o) Me Alexander's Settlement, 1910, 2 Ch. 225. 

(p) WhiU V. WhiU (1872), L. R. 15 Eq. 247. 

(^) Johnson r. Bragge, 1901, 1 Ch. 28. 

S. 


463; 


(3) Rectifica¬ 
tion afl a 
remedy for 
mistake. 


29 
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There must 
be mutual 
mistake. 


Parol 
evidence is 
admissible 
to prove the 
mistake. 


Here the deed operated in its amended form containing 
the appointment, so that there was no contravention of 
the rule forbidding relief against the non-execution as 
distinct from the defective exercise of a power. And a 
disentailing deed may be rectified notwithstanding the 
provision of s. 47 of the Fines and Recoveries Act, 1833, 
which in some respects excludes equitable jurisdiction in 
respect of such deeds (r). 

In order that rectification may be granted there must 
be mutual mistake. It must be shown that the document 
does not accurately represent the true agreement between 
the parties, and also that the parties intended that it 
should (s). And the evidence as to the parties’ intention 
ought to be of the clearest and most satisfactory descrip¬ 
tion (s). It is not, however, necessary that there should be 
an antecedent concluded contract; the Court can rectify an 
instrument of agreement so as to give effect to what is 
proved to have been tJie concurrent intention of the parties 
at the moment of executing the instrument (i). Nor is it 
an objection that the subject-matter of the contract is such 
that the Statute of Frauds, s. 4, or the Law of Property Act, 
1925, s. 40, requires written evidence thereof («), so that a 
lease granted in pursuance of a merely parol agreement is 
capable of being rectified so as to accord with the terms of 
the agreement fv). Even where a conveyance or lease 
has been executed in pursuance of a previous agreement 
in writing between the parties, extrinsic evidence is ad¬ 
missible to show that the documents do not express the 
real intention of the parties. Since the Judicature Act, 
1873, the Court has jurisdiction to rectify a conveyance 
although it conforms strictly with an antecedent written 
agreement, if the evidence proves common mistake in re¬ 
ducing the agreement into writing. This may be done 
although the effect of ordering rectification is to grant 


(r) Meehing v. Me»Jeing, 1917, 1 Ch. 77. 

(s) Fowler v. Fowler (1859), 4 De 6. & J. 250. And see Biggins 
X. Northampton CorpoTotion, 1927, 1 Ch. 128; Constantinidi v. Ralli, 
1935 Ch. 427. 

(() Shipley U. D. C. v. Bradford Corporation, 1936, Ch. 376. 

(u) Thomas v. Davis (1757), 1 Dick. 301; Johnson v. Braggs, 1901, 
1 Ch. 28. 

(v) Cow&n V. Truefitt, Ltd.^ 1899, 2 CXi. 309. 
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specific performance of a written agreement with a parol 
variation (a). 


The doctrine of rectification has been much discussed Wheua 
in connection with the reformation of marriage settle- 
ments. Where the settlement is made in pursuance of willberecti- 
marriage articles and varies therefrom, if both axticles '\vith 
and settlement precede the marriage, the settlement will 
be considered as the binding instrument, and will not be artioles. 
rectified so as to comply with the articles unless the settle¬ 
ment either expressly purports to be made in pursuance 
of the articles, or is shown by extenial evidence to 
have been intended to conform to the articles. But if 
the settlement is made after the marriage, it will in every 
case be rectified so as to agree with the articles, even 
though it contains no recital that it is made in execution 
of the articles (b). Apparently, even the settlors own 
uncontradicted evidence may be acted on if no other 
evidence is available (cy 


It has been stated above that in order to obtain 
rectification mutual mistake must be shown. There are, 
however, certain anomalous cases where merely umlateral 
mistake on the plaintiff’s part has been proved and the 
Court has put the defendant to his election of acceptmg 
rectification, or submitting to rescission (d). Thus, where 
the plaintiff offered to let certain premises, by mistake 
including the first as well as other floors, and the defen¬ 
dant accepted his offer, and a lease was executed whic 
included the first floor, on an application to rectify the 
lease. Bacon, V.-C., incHned to the view that the defendant 
had known all along that there was no intention to let the 
first floor. But be hesitated to find the defendant guilty ot 
fraud, and gave him the option of having ^ t e ease 
rectified by omission of the first floor or having it se asi e 

~(a) Craddocl: Bro,. *. Hunt, 1923, 2 Ch 136; United Btatee of 

America Truc/w, 1924, A. O. IW. ^ ^ Uuichin- 

(b) Legg v. Goldwire (1736), Cas. <. Talbot, 2 « - ,. /joyg) 2 
son (1855), 5 De G. M. & G. 558; Cogan v. Dufteld (18*W. ^ 

v. Peareon (1879), 13 0. D. 545. Son, however. Tucker 

V. Bennet (1887), 38 Ch. D. 1. v. Pepperell 

(d) Garrard v. Frankel (1862). 30 L R 13 Eq. 427. 

(1867), L. R. 5 Eq. 1; Bloomer v. Sptttle (1872), b. K. i ^ 

29 (2) 


Where there 
is unilateral 
mistake the 
Court ha« in 
^om 0 caeca 
put defeudant 
to option of 
submitting to 
rectification 
or resciasion. 
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altogether (e). This is in accordance with somewhat 
similar previous decisions. But the doctrine involved has 
been much criticised, and Farwell, J., was of opinion (/) 
that these cases cannot be defended as decisions grounded 
on mistake, however they may stand as examples of fraud. 
The dilemma appears to be, in such cases, either there is an 
antecedent contract binding on the parties or not. If there 
is then the document which misrepresents that contract 
should be rectified. If, owing to mistake preventing any 
real assensvs ad iderrij there is no real contract, the remedy 
should be rescission. Notwithstanding the number and 
authority of the decisions, it is difficult to see why the two 
remedies should be available alternatively. 


Whether a 
document can 
be rectihed if 
there is a 
mistake of 
law. 


It is not clear whether for purposes of rectification any 
distinction is made between mistakes of law and fact. It 
has been decided that the Court can rectify a consent order 
(which for this purpose stands on the same footing as an 
agreement inter partes (g)) where the consent order is 
founded on a mistake as to the effect of a particular instru¬ 
ment (^). There seems no reason in principle w'hy a 
mistake of law should not, if necessary, be ground for 
relief by way of rectification. 


Appointment 
under a power 
made by 
mi.stake. 


In the case of a unilateral act, such as an appointment 
under a power, it seems that the Court may, on the ground 
of mistake, gi'ant rectification amounting to rescission by 
setting the transaction aside altogether. Thus, where an 
appointment was made by an appointor in forgetfulness 
of a previous appointment to the same person, and the 
second appointment would not have been made if the 
appointor had appreciated the situation, the second 
appointment was set aside (i). 


(e) Paget v. Manhall (1884), 28 Ch. D. 255. 

(/) Jlag V. Platt, 1900, 1 Ch. 616. 

(g) Huddersjield Banking Co., Ltd. v. Henry Lister and Son, Ltd., 
1895, 2 Ch. 273. In Mullins v, Howell (1879), 11 Ch. D. 763 , where 
a consent order was rectified on the ground of merely unila teral mistake, 
the order was made on an interlocutory application, where the rules 
are not so strict. See Ainsivorth v. Wilding, 1896, 1 (}h. 673, at pp. 075, 
679. 

(h) Allcard v. Walker, 1896, 2 Ch. 369, at p. 383. 

(t) Hood of Avalon (^Lady) r. Maokimujn, 1909, 1 Ch. 476. See 
also EUis V. EUis, 1909, 26 T. L. R. 166; and Be Walton's Settlement. 
1922, 2 Ch. 509. 
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All action for money had and received to the use of the 
pereon making the payment is a possible remedy for recovery 
mistake, money paid under a mistake of fact being thus of mouey 
recoverable (j). But in order that relief may be given the paid, 
plaintiff must prove a mistake not only as to his lia¬ 
bility to pay, but as to the fact on which lus liability 
depended (7c). Otherwise the mistake is one of law only, jioney not 
and money paid under a mistake of law cannot, as a rule, 
be recovered, this being perhaps the only type reiiet 
where it can be regarded as absolutely clearly esUblished j.aatake of 
by way of general rule that ignorantia legis non excusat{t). law. 

And it is said that for the purposes of recovering money 
paid the qualification laid down by Lord Westbury m 
Cooper V. Phibhs (m) has no application (w). 


Even, however, where money is paid under mistake of i-.xrept.onH. 
law tliere are certain exceptions, real or apparent, to tne 
general rule forbidding recovery. 

Thus, there is an appar-ent exception as to money paid (',> 
under a mistake of foreign law, the money being r^over- 
able for the reaaon that foreign law is treated by 
English Courts as a matter of fact to be proved like any 
other fact by competent evidence (p), though any ques¬ 
tion as to the effect of the evidence given with resp^t to 
the foreign law is to be decided by the judge and not 

submitted to the jury ( 5 ). 

And whei-e money is paid to an g^ed^om 

under a mistake of law the money can be recovered fro court. 

brm, for tbe officer of the Court must by «ason of the 

position he holds, act as a high-minded man would,^nd 

( i) Soe, e.y.. Norwich Vni,>n Fire Ineuronce Society. Ltd. v. ITm. B. 

Price, Ltd: mi, A. C. j/orgau V. JrAcro/< (1937), 

(ifc) MaakiU v. Homer, 1915, 3 K. a. mo, ^ a 

53T. L. R. 786. -i Ch D 351; National Pari-Mutud 

{1) Rogers v. Ingham ( 18 ^ 6 ), 3 Cb. V. » 

Association, Ltd. v. R. (1930), 47 T. L. R. HO. 

(m) Supra, p. 44^ 4 B & C. 281. But soe Ranial 

(w) Skyring v. Greenwood (1825), 4 o. 

V. Sinclair (1881), 6 A. C. 181. . ^ ^ qi 

(p) Adiumisiratiou of Ja=tice Aot, 

(^) Judicature Act, 1925, s. 

1920i s. 15. 
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(3) Where th 
mistake was 
ocoasioDed 
by the other 
party. 


not take advantage of the mistake (r). Nor is this 
principle confined to the case of money paid. An officer 
of the Court has sometimes been ordered not to insist on 
his rights to money legally his, where to assert his claim 
would be morally dishonest. Thus, where a trustee in 
bankruptcy stands by and allows the bankrupt’s wife to 
pay premiums on a policy of insurance formerly belong ing 
to the bankrapt, and now vested in the trustee as assets 
for the creditors, the wife erroneously thinking that she 
is going to benefit, the trustee will not be allowed to take 
the policy moneys without repaying to the wife the 
premiums she has paid(s), though it is otherwise if the 
trustee did not know that the premiums were being thus 
paid(^). But the exact limits within which the prin¬ 
ciple can be applied are ill-defined, and the later decisions 
tend to restrict it to very clear cases (w). It has been held 
that a personal representative is not an officer of the Court 
even if the estate is insolvent and is being administered by 
the Court (u). ^ 


Money paid under a mistake of law is also recoverable 
m certain cases where the mistake has been occasioned by 
the other party. Thus, it is recoverable if the mistake is 
induced by pne party ivilfuUy and deHberately trading 
on the others ignorance-where, that is, the mistake is 
induced fraudulently (w); and this case is perhaps best 
treated as one of fraud rather than mistake, for the 
mere fact that the party making the payment was 
innocently nmled by the other on a point of law affords 
no ground for relief (a:). Where one party misleads 
the other on a point of law, even inadvertently, money 
paid in pursuance of the error so caused is recoverable if 


1899 2 Q B 347* ^ ^ Rhoades, Ex parte Rhoades, 

(f) Re Tyler, 1907, 1 K. B. 865. 

(0 Rhillipa, 1914, 2 K. B. 639; Re Hall, 1907, 1 K. B. 875; 
Re Stokes, Ex parte Uellish, 1919, 2 K B 256 

^ 870; Scranton’s Trustee v. Pearse, 

1922, 2 Oh. 87; Re Thelluson, 1919, 2 K. B. 735. 

(V) Re Sandiford (No. 2), 1935, Ch. 681. 

and General Assurance Co. v. Cunlife, 
(1902), 18 T. L. R. 425, 502; Phillips r. Royal London Hutual 
Assurance Co. (1911), 105 L. T. 136. 

(x) Harse ?. Pearl Life Assurance Co., 1904, 1 K. B. 558. 
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th6 party PGsponsibl© for tho oiTOr stood in such a fiduciary 
relation to the other os to bring him under a duty to 
advise correctly (i/*). 


In this connection it must be mentioned that money 
paid even under a mistake of fact will not be recoverable 
if it was paid under pressure of legal process, as under a 
judgment or even before judgment in order to stay further 
proceedings ( 2 ). But the payee must have been actin" 
bond fide or the money can be recovered (a). 


a 

o 


Money paid 
under 
pressure of 
legal process 
not recover* 
able, unless 
payee acted 
maid Jidt'. 


Finally, it should be noticed that money paid under 
mistake of fact to an innocent agent cannot be recovered 
from the agent if the agent has paid over to or settled 
in account with his principal before becoming aware ot 

the error (6). 
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Equitable 
jurisdiotioD 
in cases of 
fraud. 

Difficulty of 
deiinitioD. 


Varieties of 
actual fraud 


(a) Miireprg’ 
seutation. 


Nature of 
fraud in the 
action of 
deceit. 


CHAPTEE XXX. 


ACTUAL FRAUD. 

It may be kid do™ as agoueial ruJe that equity exercised 
a general junsiction in cases of fraud, sometimes con- 

cuirent with and sometimes exclusive of the common law 

Courts It IS difficult, in fact, impossible, to define the 
term fraud in this connection. It has been said that 
fl. against fraud, no invariable rules can be 

Equity on^ to lay doivm rules how far they would go 

define strictly the species or evidence of it, t^ jurisdiction 

which the fertility of man's invention would wntrive 

Fraud is often stated to be either m nof.to] c j 

a.d acS‘fir™,'™!;" 

either in (A) misrepresentation, or (B) concealment 

Where feud takes the shape of a misrepiasentation 
which IS feated as gi^g nse to a claim for dLnages in a 
co^on law action for deceit, the term feud can be 
defined with some precision. It consists in a false repre¬ 
sentation of fact made knowingly or without a belief in its 
truth, or recklessly, careless whether it be true or false (b) 
For such misrepresentation a man will be liable even 
though the misrepresentation waa made with no corrupt 
motive (c) and with no expectation of a profit to the 
person making the misrepresentation (d). On the other 
hand, no action for damages for deceit lies if the defendant 
honestly believed in the truth of his assertion, although he 

(a) Parke’s History of Chancery, 508; Storv on Eqnitv section Ififi 
(5) Berry t. Peek (1889), U App. Gas. 337. ^86- 

(<j) PolMll T. Waller (1832), 3 Bam. & Adol 114 
(d) Pojley T. Freeman (1789), 3 T. R. 51. 
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once knew the true facts and misstated them in 
forgetfulness (e), or although his belief in the truth of the 
statement was based on no reasonable grounds (/}. It 
must be remarked, however, that where there exists a 
confidential relationship between the parties,— e.g., between 
solicitor and client,—an action may lie for loss sustained 
through a misrepresentation, made without actual fraudu¬ 
lent intent, the action being based not on deceit, but on a 
fiduciary obligation to compensate for loss owing to 
absence of due skill and care in ascertaining and stating 
facts {g). 

Moreover, the rule, that no action for deceit lies in 
respect of an honest misrepresentation, must be qualified 
by reference to the Companies Act, 1929, s. 37, as regards 
misrepresentation by directors and others in the prospectus 
offering shares or debentures in a company. The sub¬ 
stantial effect of this legislation is that the directors may be 
liable in damages, although not guilty of fraud, unless the\ 
can prove that their statements were made not onh 
honestly, but on reasonable grounds {h). 

In order that damages may be obtained for fraudulent 
misrepresentation, not only must it he shown that the 
representation was fraudulent, but also tliat it was made 
to the plaintiff (directly or indirectly (i)) with the inten¬ 
tion that he should act upon it(k). It must ° 

ehoAvn that the plaintiff did so act on the faith oi tne 
misrepresentation and suffered damage in con^quenoe. 
Hence, no action lies if the plaintiff did not believe le 
fraudulent statement and so was not deceived, or wou 
have acted oa he did, anyhow, even though tie s 
ment had not been made {1). But if the statemen 
in fact believed and acted upon, it is immateiia a 


(e) Lew V. Bouverie, 1891, 3 Ch. 82. 

(/) Derry v. Peek (1889), 14 App. Cas. 337. 
{g) H^octon V. Ashburton, 1914, A. C. 932. 

(A) See Adams v. Thrift, 1915, 2 Ch. 21. 

(i) Andrews v. Mockford, 1896, 1 Q- B. 372. 
(A) Peek V. Gurney (1873), L. B. 6 H. L- 377 
(7) Maoleay v. Tail, 1906, A. C. 24. 


An excep¬ 
tional case 
nnder tlu* 
Companies 
Act, 


Requisites 
other than 
fniucl to the 
action of 
deceit. 
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Fraudulent 
mi-srepreseu- 
tation as a 
ground for 
rescission of 
contracts. 


Contracts aro 
not void but 
voidable on 
the ground 
of fraud. 


Nature of 
misrepresen¬ 
tation re¬ 
quired for 
rescission. 


person defrauded had a full opportunity of discovering the 
fraud (m), or that the truth was known to his agent (n). 

Where a contract has been induced by a fraudulent 
misrepresentation, the party defrauded has also a remedy 
by way of rescission of the contract. This right existed 
both at law and in equity, but as the condition of rescis¬ 
sion IS a TBstztiitxo vfx XTitBQTXiTn and a replacing of the 
parties in their original position, and as only a Court of 
Equity can do what is necessary in this behalf, viz., take 
th© Accounts And. nidko th© AllowAncGs for dstorioi'Ation in 
the property dealt mth by the contract, the jurisdiction 
m resneot of rescission on the score of fraud is mainly 
equitable (o). The practice has always been for a 
Court of Eqmty to give this relief wherever it can do 
what IS practically just, even though it cannot restore the 

parties precisely to the state in which they were before the 
contract (o). 

While rescission of a contract induced by fraud is a 
pwsible course, such a contract is not void, but only void- 
able at the option of the party defrauded (p), who may, 
if he like, aarm the contract and sue for such damages 
as he sustains from the misrepresentation. He may even 
in cases where the representation creates an estoppel,’ 
affirm the contract, and insist on the representation beinff 
made good. If he elects to repudiate he may do so in 
various ways, as by taHng proceedings to have the con¬ 
tract set aside, or setting up the claim to rescind as a 
defence when he is sued on the contract, or, in general, bv 

any o^er method which amounts to a distinct and positive 
rejection of the contract. 

The misrepresentation relied on must be a misstatement 
of fact not a mere expression of opinion (q), and the fact 
must be material. That is to say, it must be the repre- 
sentation of some fact which gives occasion to the contract. 


(m) Eedjrav, •, Hurd (1881), 20 Ch. D. 1; Centrul Ey. Co. of 
Venezuela v. Kts/i (1867), L. R. 2 H. L. 99 

(n) Wells V. Smith, 1914, 3 K. B. 722. 

(o) Erlanger v. 2^e\o Sombrero FhorpfutU Co. (1878), 3 A. C. 

1218, at p. 1278. v /» 

ip) Oakes v, Turquand (1867), L. R. 2 H. L. 325. 

(?) Bisset r. Wilkinson, 1927, A. C. 117. 
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Unless the represenUtion was of a nature to affect the 
party's judgment as to whether he should make the con¬ 
tract he cannot be said to have acted on the representation, 
and so has no claim to relief. And although all prepara- 
tio(ns have been made to commit a fraud, if in point ot tact 
the intended misrejiresentation never comes to the know¬ 
ledge of the other pai'ty, and therefore never aftects his 
judgment, there ^is no case for relief (r). Even if the 
misrepresentation comes to the party’s knowledge, the pre¬ 
sumption that it had any effect in inducmg his consent tx) 
tlie contract is a presumption of fact, not of law, and is 
therefore open to rebuttal (s). But if the misrepreseuU- 
tiou Avas of a nature likely to result in inducing a person 

to enter into a contract, the presumption is 
in fact had that result ( 5 ), and the Court will not cnte 
into speculation as to the exact share any particular 
misrepresentation had in inducing the contracted- 

mere one party makes a representation as to a matenai 
fact which is true at the time but subsequently, before the 

contract is signed, ovdng to a change of 

becomes untrue to his knowledge, he must inform the other 

party before the contract is signed; if he doe^ not, lit 

cannot enforce the contract (if)- 

The right of rescission where it exists 
the person entitled to rescind has, after the . 

ferri^g the right have come to his notice, to 

i^cission and affirm the contrac w 

knowledge of the fraud neverth^.ees tak^s a bene^ 

under the contract. But the facta 

right must be fuUy knoivn to the ^rty defrauded bel 
he can be considered to have ^and 

lapse of time is in itself no bar to rescission, 

lapse of time may, xn these ciroumsta , .y 

of an acquiescence and waiver of the rioh 

(r) IJorsfall v- Momas (1M2), 1 ^a.^lST, at p. 19«. 

(s) Smith V. Chadwick a- q 656; Redgravo ». 

(O Reynell v. S^rye (1852), 1 De G. M. i. Lr. o.o, 

Jlurd (1881), 20 Ch. D. 1. a® P- 

With V. O'Flanagan, 1936, Ch. 57o. ^ ^ ^ j, 58 ; 

(V) Life Association of Scotland v. S^al (1861), J 
Charter v. Trevelyan (1844), 11 Cl. & F- 714. 


True state¬ 
ment subse¬ 
quently 
becoming 
untrue. 


Right of 
rescission 
lost by 
acquiesceuoo. 
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These principles seem to be applied -w-ith special strict¬ 
ness to the repudiation of shares in a company. Where 
the shareholder is fully informed of the circumstances, 
he ought to lose no time in repudiating, and in such 
a case a delay for even so short a time as a fortnight may 
be too long (x). 


Reseijjsion 
impossible 
except on 
basin of re- 
Tereion to 
giw. 


Since a contract induced by fraud is, in general, valid 
until repudiation, the contract may cease to be voidable 
by repudiation becoming impossible, as where the parties 
cannot be restored to their original position (y). Thus, 
where partners dissolved partnership, and by a deed of dis¬ 
solution, in consideration of the defendant giving up to 
the plaintiff the whole of the partnership assets, th°e plain¬ 
tiff released the defendant from all matters and things 
touching the joint trade; the plaintiff, when many years 
afterwards he discovered that the defendant had been 
guilty of fraud in connection with the deed of dissolution, 
and that by the defendant’s fraud he had been induced to 
take upon himself the liabilities of the business and release 
the defendant therefrom, was not allowed to disaffirm 
the deed of dissolution and release and to sue for damages 
for breach of the original partnership agreement (a). The 
release could not be severed from the rest of the dissolution 
deed, and as the plaintilf did not, and could not, disaffirm 
the contract by which there was assigned to himself the 
partnership business, he could not repudiate the release 
which formed a part of that contract. 


R^&cissiou not 
available 
against inter¬ 
vening rights 
of third 
parties, 


Further, repudiation of the contract is impossible where 
third parties have intervened and acquired rights there¬ 
under for value. A familiar illustration of this is to be 
found in the necessity for a shareholder entitled, on the 
ground of fraud, to repudiate his contract to take the 
shares, to do so before the commencement of the winding- 
up. For after the winding-up the rights of the com¬ 
pany’s creditors are fixed, and they stand in the position 
of purchasers for value (6). 


(r) He ScoUieA Petroleum Co. (1883), 23 Oh. D. 434. 

(y) Erlanger v. Xew Sombrero Phosphate Co. (1878), 3 A. C. 1218' 
Lagunas Nitrate Co. v. Lagunas Syndicate, Z899, 2 Ch. 392; Clarke v! 
Dickson (1859), E. B, & E. 148; Steedman v. Frigidaire Corporation 
1932, W. N. 248. ^ 

(a) TJrquhart v. Macpherson (1878), 3 App. Ca. 831. 

(5) Oakes v. Turguand (1867), L. R. 2 H. L. 325. 
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Some^vhat similarly, the contract to take shares can in or,a?ai.,.t 
eeneral, only be repudiated it the fa-lse lepiesentation 
inducing the contract was issued by the company itself jvv to tho 
or by soLone having its authority. The misrepresentation fraud. 

in order to vitiate the contract must be by the party or 
his agent (/). Here again, the principle that resc^sion 
is not possible against third persons who claim for value^ 
it Lst, however, be added that even though the 
company was not responsible for a fraudulent prospectus 
issue^d without its authority, yet, if the application f 
shares is made on the basis of the 

ance of that application by the company constitutes a 
contract on the terms of the prospectus and aot ^n othei 
terms and if the prospectus contains misrepresentation, 
these ’will vitiate the contract, provided they are materia 

the same as if the company had itself made the repte 
sentation without knowing it to be untrue (/). 

• • 'It fKit'rl T'^nrf’iGS Will not flffoCt intorvonin^ 

The intervening rights of thud 'V trft.n8- rights of 

the right of the person defrauded to disalFu third parties. 

action unless such of a transfer volunteers, 

■where a creditor is induced, in bar to 

to £lpon“?Wau^^^^^^^ is'in """"" 

volunteer {g). 

Similarly, where a centract is voidable against a party 

to it, it is equally voidable position 

ruptcy, who in this respect stands 111 no bettc i 
than the bankrupt (/i). 

The cases \thfto re^^ SHoo" 

Buish»l iron, c.s.. ,hot« the remit ol theJ|m<i_ 

(f) Karberg'8 Case, 1892, 3 Ch. 1. at p. 13. 

(i SMefield V. TempUr (1859), 28 L. J. Ch. 1910, 

(4) Re Eaelgate. 1905, 1 K. B. 465; Tilley v. ntm, 

1 K. B. 745. 
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as to prevent any true assensus ad idem between the 
parties, so that no real contract ever comes into existence. 
An example of the last class of case arises when A., a 
person of no financial standing, by representing himself 
to be B., a person of good credit, induces C. to sell goods 
to him on credit. Here the contract is void ab initio, 
and no property in the goods passes to A. (t). 


Effect of 
innocent 
misreprepent 
ation. 


(b) Cowtai- 

ment. 


in connecuon wun rescission ot contracts on the score 
of misrepresentation, it must be remembered that the right 
■ to rescind anses even though the misrepresentation was 
innocent. This is the equitable rule (/c), and even to some 
extent this was perhaps the case at common law (H. The 
principles upon which rescission is permitted in lespect of 
innocent misrepresentation are, in general, the same aa 
those already dealt with in reference to cases of fraud. 
But there is an important difference in this respect, that 
where the misrepre.^entation is innocent rescission is only 

possible while the contract is still executory, and (he con¬ 
tract cannot be avoided after conveyance of property has 

SoldsTi eonvevanco of 

S-oiSf mi contract of sale on the 

ground of merely innocent misrepresentation, and the same 

principle is apphcable after the grant of a lease (n) In 

such cases fraud alone enables the party to rescind. 

Concealment (otherwise caUed supvressio v,’ri) is (he 
Zrtv w““ some^Lterial Jt which 

is no^biw i ’^'"here there 

is no duty to disclose the fact the mere concealment is not 
a fraud (p). In general, there is no duty upon a partv 
to a contract to make disclosure to the other side. ^ For 
ins ance, as o contracts for the sale of goods, the maxim 

1899 i'o B '• 

ioyy, J Q. IS. 641; ante, p. 444 . 

(k) nedgrave v. lUird (1881), 20 Ch. D. 1. 

(1886)^?4 Bowen, L. J., in Newbigging v. Adam 

- 1905, 1 Oh. .126; r. 

(n) Angel v. Jay, 1911, 1 K. B. 666 . 

(o) Turner v. Green, 1895, 2 Ch. 205. 

(p) Keaiee v. Cadogan (1851), 10 O. B. 591. 
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is, Caveat emptor, and mere non-diaclo.sme of relevant facts 
by the seller confers no rights upon the buyer. 


In some circumstances, however, the maxim, Suppressio 
reri suggestio falsi, will he applicable, and non-disclosure 
■will give rise to a right to rescind as substantially amount¬ 
ing to an express misrepresentation. A partial statement 
verbally accurate may be as false a statement, in eu^t, as 
if the fact had been misstated altogether (5). If by a 
number of statements you intentionally give a false 
impression and induce a person to act upon it, it is none 
the less false, although if one bikes each statement by 
itself there may be a difiSculty in showing that any 
statement is untrue ” (r). Cases of teUing the half-truth 
which is the worst of lies, are sometimes known as cases 
of “an’gressive concealment” or “industrious conceal¬ 
ment.” Under the same head come cases where, witbout 
any actual misrepresentation, one party has induced the 
other not to make further inquii-y as to facts which ™ight 
have affected his judgment in respect of the contract [s). 


Although, as already mentioned, there is not, in general, 
any duty on one of the parties to a contract to make 
disclosure to the other, but merely to abstain from mis¬ 
representation (wilful or innocent), there are certain con¬ 
tracts which in this respect stand in a special positiom 
These contracts are such that from the nature of lihe case 
one party has command of means of knowledge impos¬ 
sible to the other, so that it becomes a P ^ 

facts to the other. Such contracts are known «« 
ubenimes fidei. They comprise contracts oi msur 

ance(u) (of all sorts, not only of of 

insurance (v)), to a limited extent contracts for the sale 


Contracts 
uhrrritiitT fitit 


{q) Arkwright v. (1881), White 

riU V. Gurney (1873), L. R- 6 U. L- And c 

City {Manchester) Greyhound Assoctation 281 

(r) Aaron’s Reifs y. Twiss. 1896, A. C. 273, at p. 281- 

(0 Porter V. Moore, ^ Ch. 367. ^ ^ 1874 )^ 

(m) Marine Insurance Act, 1906, s. 18, n879), 11 Cli. D. 

9 (i B. 531; London Assurance ^Mansell (IB 

r, r lonn 1 n -R 782- overruled on another point 

(«) Seaton v. Ueaih, 1899, 1 Q. B. 
eub nom. Seaton v, Bumand, 1900, A. C. loo. 
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Frauds by 
infants. 


land (z), and contracts for family settlements and arrange- 
ments(7/). To these some would add contracts for the 
allotment of shares in a company, contracts of suretyship 
and contracts of partnership. It is doubtful, however, 
whether in the case of contracts for the allotment of shares 
there is any duty to disclose matters other than those 
specified in the Fourth Schedule to the Companies Act, 
1929 ( 2 ), And it seems that ordinary contracts of guarantee 
are not amongst those requiring uberrima fides (a). The 
line, however, between guarantee and insurance is not 
hard and fast, and some contracts of guarantee may 
in special circumstances, so partake of the nature of 
insurance as to call for disclosure on that account (6) 
As regards partnership, while it is true that after the 
partnership has been formed each partner must exercise 
the utmost good faith m relation to the firm’s business, 
yet there seems to be no case actually deciding that failure 
to disclose at the date of the inception of the contract 
entitles the other party to rescind (c). 

A c&se that requires special mention is that of an infant 
inducing persons to deal with him by means of misrepre¬ 
sentations as to his true age. Here, there will be no 
remedy a^inst tho infant at law, either on the ground of 
contract (rf) or tort (a), for the tort is so intimately con¬ 
nected with the contract as to prevent his being liable for 

fraudulent misrepresentation. It remains to consider how 

far there is any special remedy against the infant in 
equity. 

Court of Appeal that the whole 
current of the decisions do^vTl to 1913, apart from dicta 

which are inconclusive, went to show that where an infant 

1903^ •> ^^^ Molynevx v. Hatcirey, 

iyu4, ^ K. U. 4S/. Scepo^r. p. 561. ^ ^ 

fforrfon (181G—1821), 3 Swan. 400. 

.4 atp. 113. 

(a) ScaUm r. Heath, 1899, 1 Q. B. 782. ^ 

\c) See ^ P- ^92. See p. 486. 

id\ I R ’ I^dley on Partnereliip, 10th ed. p. 379. 

id) Leiene v. Brougham (1909), 25 T. L. R. 265. ^ 

(1863) UCB 8 T. R. 335; Bumard r^lHaggi* 
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obtained an advantage by faisely stating himself to be of 
full age, equity required him to restore liis ill-gotten gaiiie 
or to release the party deceived from obligations or acte 
in law induced by the fraud, but scrupulously stopped 
short of enforcing against liim a contractual obligation 
entered into while he was an infant, even by means of 
fraud (/). 


Thus, an infant who by falsely representing himself to 
be of age induces trustees to pay over a fund, cnnnot after¬ 
wards treat the payment as ineffectual and rnake the 
trustees pay over again (^); and where by similar mis¬ 
representation an infant obtained a lease of a furnished 
dwelling-house, the Court ordered the lease to be cancelled 
and the property given up, although the infant could 
not be made liable for use and occupation meantime (/i). 
So, also, where, by misrepresenting his age, an infant 
induced the plaintiff to surrender promissory notes made 
by the infant’s wife in exchange for the infant s own 
bond, tbe infant was ordered to hand back the notes, but 
the Court refused to do more than place the parties in 
their original position, and made no decree for the infant 
to pay the amount of the notes (i). 

In Re Kingy Ex parte Unity Joint Stock Mutual 
Banking Association (/), a debtor, afterwards adjudicated 
bankrupt, had obtained advances during infancy by 
representing his age. It was held that the creditors could 
prove in the bankruptcy for the amount advanced. In 
Stocks V. Wilson (k) the infant, by misrepr^enting his 
age, induced the plaintiff to sell him goods which 
necessaries, and which the infant afterwards resold, it 
was held by a Court of first instance that he was 
in equity to account to the plaintiff for the proceeds o 
sale. Finally, in R. Leslie, Ltd. v. Shiell{l)t where on 
infant fraudulently representing himself of age, borrowed 
two sums of £200 eacn and spent the money, it was hel 


(0 21. Leslie, Ltd. v. Skiell, 1914, 3 K. B. 607, at p. 

(ff) Cory V. Oortoken (1816), 2 Madd. 40; Ovorton v. Banntsl^ 

<1844) 3 Hare, 603. 

(k) Lempriere v. Lange (1879), 12 Ch. D. 676. 

(t) Clarke v. CobUy (1789), 2 Cox, 173. , 01 , •> K B 235 

(j) (1858) 3 De G. & J. 63. (*) 1913, 2 K. B. 240. 

(0 1914, 3 K. B. 607. 
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bj the Court of Appeal that he was under no equitable 
liability to repay. 

It is not clear how far Stocks v. Wihon (m) is still to 
be relied on in view of the last case,—it is possibly dis¬ 
tinguishable on the ground that, in the case of money lent, 
as distinguished from goods sold, there is no question of 
tracing it, no possibility of restoring the very thing gotten 
by the fraud, no question of earmarking as there'^may be 
in the case of other property (n). 

He Kingt Ex pai te Unity Joint Stock Mutual Banking 
Association (o), ia apparently good law, but is, it seems, 
to be regarded as establishing simply a principle of the 
bankruptcy law and not a principle of general applica¬ 
tion (p). In the existing state of the authorities it is 
perhaps impossible to state their effect less vaguely than 
m the language of the Court of Appeal quoted above. 


(m) 1913,2 K. B. 235. 

(n) R. Leslie, Ltd. v. Shiell, 1914, 3 K. B. at d 619 
Co) (1858), 3 De G. & J. 63. 

(p) R. Leslie, Ltd. v. Shiell. ubi sup. at pp. 616. 624 
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CHAPTER XXXI. 


CONSTRUCTIVE FRAUD. 


The term “ coustructive fraud ” is used to cover various 
transactions which, although there may be no fraud in 
fact, are prohibited by law as being within the same 
mischief as transactions which are actually fraudulent. It 
is difficult to classify such transactions, but they may be 
dealt with under the following three heads, which, however, 
are not mutually exclusive (a):— 

(1) Transactions contrary to the Policy of the Law. 

(2) Transactions which are an Abuse of some Fiduciary 

Relation. 

(3) I’ransactions which operate substantially as a Fraud 

upon the Rights and Interests of Third Parties 

or the Parties themselves. 


1. Constructive Frauds y Because Contrary to the Policy 
of the Law .—A marriage-brokage contract, t.e., a contract 
to reward a third person for bringing about a marriage, is an 
<-xample of this class of transaction. Such a contract is 
void and incapable of confirmation (6); and a contrac 
introduce to a number of persons with a view to marriage 
with one of them is in the same category as a contract to 
bring about a marriage with a particular individual (c). le 
money paid pursuant to a marriage-brokage contract may 
be recovered back, even though the contract has een 
carried out {d). This is contrary to the general rule tnat 
money paid under an illegal contract cannot be recovere 
after performance of the contract. Possibly, this is ecause 
originally, at any rate, the marriage-brokage contrac was 


(а) See Stoiy on Equity, 3rd English ed., p. 108. 

(б) Hall V. Potur (1695), Show. P. ^-76. 

(c) Hermann v. Charlesworth, 190o, 2 K. B. 123. 

(d) Smith V* Brunning (1700)* 2 Vern. 392. 

30 (2) 


CoiiMtrut'.livf 
fraudw,— 
vurietV''* of, 


I. Coimtruc- 
tive frauds, 
contrary 
to policy of 
the law. 

n) Marria^fe* 
hrokage con- 
traotM. 
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1) Ut'WHrd 
to parent or 
guardian to 
fOUKMlt to 
marriage of 
rhild. 

13) Sotiret 
M'fteempnt'i 
in fraud of 
inarriag’e. 

(4) Roward!5 
j^ivon f(»r 
influonoiug' 
another per¬ 
son ill makinp 
a will. 

(6) Contracts 
in general 
restraint of 
inarriage. 
void. 

(G) Contracts 
in refitraint of 
ti’ade void 
uuleaM 
reaaonaMo 


not illegal at law, and the jurisdiction in respect thereof 
was purely equitable. 

Also, any contract by which a parent or guardian 

obtains any remuneration for promoting or consenting to 

the marriage of his child or ward is void (/). And where 

A., on the marriage of his sister, let her have money 

privately (in order that her portion might appear as large 

as was insisted on by the intended husband), and she 

gave a bond to A. for the repayment of the money, the 

bond was decreed to be delivered up (g). And a bond given 

to induce another person to influence a testator in favour 

of the obligor is void, as tending to fetter the exercise of 
free judgment (h). 

Coiitrauts and conditions in generaJ restraint of mar¬ 
riage (not being a second marriage; are void; and if the 
contract or condition, although not in restraint of marriage 
generally, is still of so rigid a nature that the party upon 
whom It 18 to operate is unreasonably restrained by it, it 
will fall under (he like condemnation (i). Also, contracts 
in r^tramt of trade are prima jacie void, the onus being 
on the party ^aiming to enforce the contract to show that 
It IB valid. For this purpose he must show that the con- 
tract 18 reasonable, both as regards the parties and as 
regards the public, that is to say, the restraint must not 
e wi er, ei er in space or in time, than is reasonably 
necessary in the interests of both contracting parties, 

Wh ^ ®P«<=ificaUy injurious to the public (fc). 

n j ^ oontract is reasonable is a question for the 

oui an not for a jury (Z), to be solved by reference to 
all the circumstances, upon which, therefore, the Court 

(/) Wart. V. Parior (1612). 19 Ves. 1. 
n"!* 1 Vern. 475. 

mtTc Ouns and ^Ammunition Co., 

Siq A r -oV x/ Provident Clothing and Supply Co.. 

T SJ 1027 ]■ V *^21, 2 A. C. 158; P«irma» 

2 K R 17 A nif Oroxoers ▼. Doing, 1928, 

m V. fii Motor Co.. Ltd. V. Hor^. 1933. Ch. 935. 

p‘ •:/ Andrews, 1909. 1 Oh. 763, at p. 770; 

IMwden and Pook. Ltd. v. Book, 1904. I K. B. 4.5 
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may inform by evidence, iiie contract is not ueccs- 
eaxily injurious to the public because it tends to maintain 
prices (n). A person may lawfully sell a secret in his 
Unde or business, and restrain himself absolutely from 
usine the secret (o). The Court will also, in suitable 
cases, sever what is reasonable from what is unreasonable 
in the restraint; but it appeai-s that this process of 
splitting the covenant, as it is called, and enforcing part 
at least thereof, is only applicable where the contract is 
oleaily severable, and even so, only where the unreason¬ 
able portion of the contract is of trivial importance or 
merely technical, and not a part of the mam purport oi 

substance of the clause {p). 


Agreements in violation of tLe rules which are m (7) 
furtherance of the administration of justice are ’ oti violittion 
e a for the suppression of criminal prosecutions (g), or tor 
the’indemnifying of bail (r), or which encourage champerty. oont,<l,..,c.e. 

So, too, are contracts for the purchase of a title (5). 


By the Companies Acts, shares m companies ±reely “J;;; 

transferable, subject to any restriction imposed by the 
aiticles of the comjiany; but a transfer which is jubje sUorcB in 

to a reservation in favour of the 

the object merely of gettmg nd of the liaWity ’ • 

fraudulent and void; on the other hand, if the transfer 
real and not merely colourable, it will be effectua 
though made to a man of straw for the express P>f “ 
avoiding liability «). Also, when the directors have the 

right of rejecting tiansferees, any material . 

mkrepresentation would render even an otherwise bona 


(«) See Palmolive Co. v. Freedman, 1928. Ch. 2G4. 

(o) Barms v. Parsor^s (1862), 32 Beav. 328- u^inforced 

^ , r j looA K B 571 ; BnUsh li»\njorcea 

(p) Attwood V. Lamont. 1920, ^ K. n. o/i, 

Concrete Engineering Co., Ltd. v. Sohelff, > * (jfimuade 

„) Joh,^Z V. Og,lby (1734), 3 P. Wm«. 277; Lound v. Onr,.ua<U 

(1888), 39 Ch. Div. 605. u 1900 

(1885), 15 U. B. D. 581. oK B 1 

(«) Parkinson v. College of Ambulance, Ltd., 192o, 

(0 Be Pass’s Case (1869). 4 De G. & 
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Xeitljor party 
to an iUcgal 
agre*oment is 
aided, aa a 
geiK'vnl rule. 


II. (Joustnuv 
tivo frauds, an 
ariHing from 
a fiduciary 
relation. 

(!) Gifts froai 
child to 
parent,— 
void, if not in 
perfect good 
faith. 


fide transfer invalid, although accepted [uj. The position 
is the sajne where the transferor has improperly induced 
the directors to accept the ti-ansfer. or las obtained the 
postponement of the winding-up with a view to relieving 
laimself of liability by transfer (?i). 

r Where both parties are involved in an illegal agi'ee- 
ment, relief will not, as a rule, be granted to""either of 
them. The maxim is, hi pari delicto, potior est conditio 
pomdentis, and money paid or goods delivered in pursu¬ 
ance of the illegal agi-eement cannot be recovered (x) To 
this general rule there are («rtain exceptions. Money 
paid under an illegal contract can be recovered where the 
illegal contact, or any material part thereof, has not vet 
beep carried out (jj) And where the money ha., b^n 
deposited with a stakeholder, it is recoverable by revoca¬ 
tion of the stakeholders authority to pay even after the 
contract has been performed, provided the money has not 
yet b^n paid over (r). And relief will be givem at any 
rate if public policy is thereby advanced, where the 
paities aie not in pan delicto, as where one of the parties 

has acted under something in the nature of fraud or duress 
by tne other party (a). 

II. Conslrvctive Frond,. Because an Alruse of some 
Mduaarp -Frauds on the relation of parent and 

wh re^ ‘'I ““<1 conveyances 

whereby benefits are conferred by children on their 

parents being the objects of the Courts jealousy, so that 

if these contracts are not enterArl « t-u ^ ^ ^ ’ 

fU ’ll 1 eniorea into with scrupulous 

good faith they will be set aside; the onus of proof being 
on the party claiming to benefit. For example where ! 
daughter, shortly after attaining her mSy Zie 

fetherTa^f^ oonsideratmn, the 

fatherjva^ reqmred to^how that the daughter was a free 

Cl,^“ 312 "' CorpoZon. Undlar'. Co,,. 191oT7 

V. Gascoigne, 1918 1KB 

(y) Taylcr v. Bowers CISTS') 1 o' B n 9 qi v t mt 
(1890), 24 Q. B. D. 742^ Thomson 

S 1SS3, 2 C3h. 154. 

well, 1909. A. 0^^- PAmid^’ Refuge Assurance Co. v. KettU- 
Co. (1911), 105 L T ^ London Mutual Insurance 
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agent (a). It is not sufficient that the child has independent 
advice if that advice is not acted on (6). Nor is a daughter 
necessarily emancipated by marriage (66). Although the 
rule is, in general, inapplicable to the resetllemeuts of the 
family estates -which are made on the eldest son s attaining 
the age of twenty-one years (c),—yet, even in the case 
of these resettlements, it is a fraud if the father gets a 
disproportionate advantage by them (d). 


The same principle applies to gifts by au intended wife 
to an intended husband (e), but after marriage t lere ^ intenciefi 

presumption of undue influence on the husband s part husband 
arising from the mere fact of the marriage (/), though trana- 
actioii by which the husband benefits out of his wife s 
property at his wife’s expense, may be avoided if it be attir- 
matively proved that he was guilty of undue mfluence (g). 


’'Ihansactions between guardians and wards, even 
when entered into after the wardship has ceased, i± 
the intermediate period has been short (/i), ^so require 
to be justified and vnM be bad, unless the circum¬ 
stances demonstrate the most abundant gooc , 

the part of the guardian (i); but equity will not set aside a 

reasLable gift made by the ward to his or 
after the wardship and the influence of the , 

ceased {k). In all cases of tnis class, relief ^ 

for within a reasonable time, any delay bemg usuaUy 

fatal (1). The like principles apply also 

apartfrom any parental or giwsi-parenta posi , 

l^s stand in such a relation to others as to be able 


(3) GiuinUan 
ftud ward,— 
gift by ward 
soon after tlie 
termination of 
guardianship, 
viewed with 
fluspieion; 
gift upheld 
when in¬ 
fluence and 
legal 
authority 
have ceaaed. 

(4) 

guardiau.H. 


(а) Bainbrigge v. Browne ^ ^ ' 

( б ) PoweU V. Powell, 1900, 1 Ch. 243. ^ 77 . 

( 66 ) Lancashire Loans, Ltd. oho 

c) Hoblyn v. Hoblyn (1S89). 41 Oh. D. 2<W. 

(d) Uoghton v. lloghton (1852), lo i Ch ’^89 

(e) ^ Re Lloyds Bank, ""S’ of Africa v. Cohen 

(/) Bowes V. Bishop, 1909, 2 K. B. * . Bank of Canada, 1934, 

(1909), 2 Ch. 129, at p. 136; Mackenz^e v. Royal BanK oj 

A. C. 468. .Q,, K Q 120; Chaplin # Co. 

(o) Bank of Montreal v. Stuart, 1911, A. 

?. Brammall, 1908, 1 K. B. 233. loi n 

(A) Pierse v. Waring (1745). 1 P- ^ma. 121. a. 

'♦) Wright V, Vandsrplank (1^^^), 2 K. 

\k) Batch V. Batch (1804). 9 Vce. m 

'() Turner v. Collins (1871), L- R- ^ Oh. App- ^ 


V’ 


I 
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exercise great influence-as medical advisers (w) “spiri- 
tualists (n) misters of religion (o), managers of 
busmesses (p), and the like. Here, also, on proof of the 
circumstances from which the influence is derived the 
onus IS upon the person benefiting to show that the gift 
was the spontaneous act of the donor resulting from 

will. But if the donor, 
^ter the confidential relation has ceased, elects to "abide 
by the gift, that would be a coniirmation of the o-ift so 
hat the personal representatives of the donor codd not 
thereafter set aside the gift (^). Nor could any ben^ 
Clary do so, who claimed through or under tl,o r 
though It would be otherwise, if the donor in hi^rtimo 

had commenced proceedings for the purpose (s) Whe“ 

the donee stands m a fiduciary relatil to the donor 
explained by natuml love and affectil t ^ 

wiU uphold the gir7satisfiTtheh“?‘''®^’-^‘*® 
no independent advice (^). donor had 

r.to St bSS f .k.» 

oitor, pending solicitor cannot Qiictoin 'ni. r Positive rule that a 
Wmt rSation® ^ ^ gl* from his client fu) Such 

independent advice, and even f 

clearly inferred that thp I’nfl ^ ^ 


(5) Solicitor 
and client. 


(m) 

(«) 

(o) 

(P) 

SAai^ 

(?) 

(r) 

(i) 

(0 

Shaik 

(«) 

(«') 
1902, 

(*) 


^ent V. ^nnett (1838). 4 Mv & Cr 2Aq 
^yon V. Home (1868) L R fi 
Buguenxn v. Baaeley (1807), 14 273 

AUie Bin ^^3; Inohe Norxah v. 

Towon V. Judge (1855),'3 Drew 306 
1 ^^ 7^, 1 27;‘72e iaaiam 

V. Terry, 1895. 2 y. E. 679. 
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through his son (^),—make any gain to himself at the 
expense of his client ( 2 ), beyond, ol course, the just and 
fair remuneration for hie sei^ices. However, a gift can 
validly enough be made by the client to his solicitor by 
will; and a gift made inter vivos may be confirmed by 

the will (ii). 

Where a solicitor purchases property from his client 
he must be prepai'ed to satisfy the Court that the client 
was fully informed, that he had competent independeiit 
advice, and that the price given was a fair one (b). And 
the same principles apply to a purchase by lum troiii Ins 
client’s trustee in bankruptcy (c), and to a sale by him to 
his client; he must, therefore, disclose to his client any 
facts kno\vn to him which show that the pi ice being pai 
by the client is excessive, and he owes this duty ot dis¬ 
closure even though he is not himself the owner, but a 
trustee of the property he is selling (^i). The pnii^cip c 
appHes though the relation of soUcitor and chent lias 
in the strict sense terminated if the confidence arising 
from that relation continues (e). 

As regards the relation of trustee and cestui que tmst 
the former is bound not to do anything which places him 
in a position inconsistent with the intereste of the Uust 
or which has a tendency to interfere with hrs own duty in 
discharging the trust. Therefore a purchase by the 

trustee from his cestui que trust is regarded 

gave a fair price and made full disclosure 
within his knowledge relating to the trust J 

Also, a trustee is never permitted to a g^lt 

from his cestui que trust, except in i e 

would make the gift valid in a case of guar arisiiie 

the relation must have ceased and the influ 

(y) Barron v. Willis, .Hh 10 H L. Caa. M. 

(z) Tyrrell v. Bank of London ^ q 301 . 

(а) Uindson nn^p^,,iera'ro SauxiU Co^ Ud. 

(б) Wright V. CarUr, 1903. 1 Ch. 27, Vemeraru 

V. Hubbard, 1923, A. O. 673. „ Oh D. ^00. 

(c) Luddy’s Trustee v. 7 , 

{d) Moody V. Cox and Halt 2 Oh. a. ^ ^^3 

\ei Hemerara Bauxite Co., Ltd. v- "" 

a) Coles V. Trecoihiak (1804), 9 Ves. 234. 

{g)^See ante, p. 168. 
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from that relation must also have ceased, in order that 
the gift raaj be valid. 


{!) Principal 
and a'j'eiit. 


Similar piinciples are applicable to the relation of 
principal and agent,—So that, agents may not become 
either the secret vendors or the secret purchasers of the 
property which they are entrusted with on behalf of their 
principals (h); nor can they, in fact, deal at all with their 
principals, without a full disclosure {ij. if, therefore, an 
agent, employed to purchase, purchase for himself, he will 
be held a trustee for his principal (;), and will not be 
permitted (unknown to his principal) to make a profit 
out of the transaction (/c), not even when he is a broker 
charging a commission usual in the circumstajices under 
Stock Exchange pi-actice, unless the principal knows 
thereof and agrees thereto (^). 


HI. Con¬ 
structive 
frauds, as 
being 

injurious to 
rights and 
interests 
generally 

(1) Poor and 
ignorant 
persons. 

(2) Bargain.^ 
with 

expectants. 


III. Constructive Frauds, Because substantially a Fraud 
on t/ie Rights and Interests of Third Parties or the Parties 
themselves. —Contracts and bargains of an improvident 
character made by poor and ignorant persons acting 
without independent advice will be set aside in equity 
unless the other party satisfies the onus which is on him to 
show that the transaction is fair and reasonable (m). And 
bargains with reversioners or persons who hope to take a 
benefit under the will or intestacy of a person still alive, 
-who may be called ‘expectants,”—will be set aside, 
unless the purchaser can show that a fair price, i.e., the 
market price (w), was paid (o). The fact that the father 
or other relative, on whose death the expectancy depends, 
was aware of or took part in the transaction would not 
make that valid which would otherwise have been bad (p), 
though such a circumstance^ especially if coi^led with the 
fact that the expectant acted under professional advice, 
is material as rebutting the presumption of oppression 


(h) Charter v. Trevelyan (1844). 11 C. & F. 714. 

(») De Bussohe v. Alt (1877). 8 Oh. Div. 286. 

(0 Leen V. Nuttall (1829), 1 Russ, k My. 58. 

(1?) Grant v. Gold Exploration, 1900, 1 Q. B. 288. 

(1) Stubbs V. Slater, 1910, 1 C!li- 632. 

(wi) Haw V. Weldon (1754), 2 Ves. Sen. 516; Fry v. I^ne (1868), 
40 Ch. D. 322. (n) Shelly v. Hash (1818). 3 Madd. 232. 

(o) Perfect V. Lane (1861), 3 De Gr. F. k J. 369. 

(p) Savery v. King (1856), 5 H. L. Oas. 627. 
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aiid extortion (^). It is, however, to be noted tliat wher>t‘ 
the father or other relative is a party by reason of the 
transaction being in the nature of a family aiTaugement 
the Court will be anxious to uphold the arrangement, 
which may be good, although it would be held invalid if 
made between strangers, the Court not inquiring too 
closely as to the exercise of the father's influence (r). 
The general principles above stated regarding purchast's, 
hold true also regarding loans (s). 

'riie jurisdiction in equity appears to have l)eon little 
affected by the Sales of Reversions Act, 1807, which is 
now repealed and re-enacted by s. 174 of the Law of 
Property Act, 1925. The section enacts that no acquisi¬ 
tion made in good faith, without fraud or unfair dealing, 
of any reversionary interest (which includes an expec¬ 
tancy or possibility) in real or personal property, for 
money or money’s worth, shall be liable to be opened or 
set aside merely on the ground of undervalue. But it 
is expressly provided that the section does not affect the 
jurisdiction of the Court to set aside or modify uncon¬ 
scionable bargains,—a provision which adopts the Court’s 
interpretation of the Act of 1867, under which it was held 
that no alteration had been made in the general equit¬ 
able principle which throws the burden of justifying the 
righteousness of bargains of this nature upon the party 
who claims the benefit. The nature of the bargain made 
may still be, in itself, a note of fraud in the estimation of 
the Court, and undervalue is still a material element in 
cases in which it is not the sole equitable ground of 
relief (i). This relief is given on terms of repayment 
of what is due ex ceqtco et bonOj that is, as a rule, on 
repayment of the sum actually advanced with reasonable 
interest (usually 6 per cent.). 

The equitable doctrines as to bargains with expectants 
have lost part of their importance since the Moneylenders 

(7) O'Rorke v. BolingbroU (1S77), 2 App. Gas. 814. 

(r) StapiUon v. Stapillon (1739), 1 Atk. 2; Bellamy v. Sabtne (184i), 
2 Ph. 425; Savery v. King (1850), 5 H. L. C. 627. 

(«) Nevill V. Snelling (1880), 15 Ch. Div. 679. 

(O Earl of Ayletford v. HorrU (1873). 8 Ch. App. 484; 0‘Rorko 
V. Bolingbroke (1877)» 2 App. Oaa- 814; Tyler v. Tatef (1871), Iv 
4i Ch. App. 665. 


Sale.i of 
K(*versi<>ii.-( 
Act. 1867, 
now K. 174 
of Law of 
l‘r»)i)orty A t, 
192 -). 


Money¬ 
lenders Acts 


(i, Rc-optuiiij 
transactione 
wilb monej- 
UiuiJorv. 


^iij liiceDhiug 

of nioncy- 


THE PRINCIPLES OF EQUITY. 

: Act, 1900, which enables the Court to re-open a trans¬ 
action with a moneylender (as defined by s. 6 of the 
Act), even though there has been a settled account, if it 
is harsh and unconscionable, or otherwise such that a Court 
of Equity would give relief. Notwithstanding the last 
words it has been held that there is jurisdiction to give 
relief under the Act on the mere ground that the trans¬ 
action is harsh and unconscionable, even where before the 
Act equity would not have intervened, and the fact that 
excessive interest is charged may be, in itself, sufficient 
evidence of harshness and unconscionableness (m). The 
question is one for the judge and not for a jury {x). If 
the rate of interest exceeds 48 per cent, per annum the 
judge must, unless the contrary is proved, presume that 
the interest-charged is excessive and that the transaction 
is harsh and unconscionable. He may, of course, say that 
it is excessive even if it does not exceed 48 per cent, 
per annum (y). 

The Mon^lendei-s Act, 1927, requires a money¬ 
lender, as defined by s. 6 of the Act of 1900, to take out 
annually an excise licence in respect of every address at 
which he cai'ries on his moneylending business. A licence 
can only be granted to a person who holds a certificate- 
from the petty sessional Court of the district in which 
the business is to be carried on, or from a police maf^is- 
trate, if the business is to be carried on within any part 
of the metropolitan police district. The certificate must 
show the moneylender’s true name, and the name under 
which, and the address at which, he is authorised to carry 
on his business, and it cannot authorise him to carry on 
business at more than one address or under more than one 
name. But he can obtain two or more certificates and 
licences entitling him to carry on business at different 
addresses, though not in different names. A licence 
must be taken out in his true name, but it must also 
show his authorised name and authorised address. It 
is an offence for a moneylender (a) to take out a licence 
in any name except his true name; or (b) to carry on 
a moneylending business without a licence, or, if he" has- 

(u) Samuel t. yewbold, 1906, .4. 0. 461. 

ix) Abrahams v. iHmmock, 1915, 1 K. B. 662. 

iy) Moneylenders Act, 1927, s. 10; VemfrJeffreys y. Piuio. 1929. 
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a licence or licences, to carry on his business in any 
name other than his authorised name, or at any other 
place than his authorised address or addresses; or (c) to 
«ntor into any agreement with respect to the advance or 
repayment of money, or take any security, otherwise than 
in his authorised name( 2 /). A single transaction carried 
out wholly at an unauthorised address may constitute an 
infringement of the Act(z)- Transactions in violation 
of these provisions being thus rendered illegal, the money¬ 
lender can acquire no rights under them, so that an un¬ 
licensed moneylender cannot sue the borrower for repay¬ 
ment (a), and securities given in respect of the loan are 
also invalid (6). And it is expressly provided by s. b 
of the Act of 1927 that no contract for the repayment 
of money lent by a moneylender on or after the 1st 
January, 1928, or for the payment of interest on [uoney 
80 lent, and no security given by the borrower in respect 
of any such contract, shall be enforceable unless a note oi 
niemorandum in writing of the contract has been made 
and signed personally by the borrower before the money 
was lent or the security w'as given, and unless a copy 
has been delivered or sent to the boiTOwer within seven 
days of the making of the contract (c). 

Where, by reason of non-compliance with the Acts, 
a security taken by a moneylender is void in his han s, 
it is void also in tlhe hands of an assignee, imlees t le 
assignee is a bond fide assignee or holder for va ue 
without notice of any defect due to the ? 

the Acts and is not hims elf a moneylender. Where e 
borrower or any other person is prejudiced ^ the agree 


(y) Moneylenders Act, 1927, ss. 1 and 2. 

( 2 ) Corneliiis V. Phillips, 1918, A. C. 199. IQIO 

(a) Bonnard v. Doti, 1906, I Ch. 740; Whiteman v. Sadler, 1910, 

Re^hobiruion, 1911, 1 Ch. 230; Merz v. South 
MoiLy Society, 1927, 2 K. B. 366. As to the borrower a power 

securities, see ante, p. 17. 


CAapjjeli. 1932.1 K.B.691: k’B ^ Ma^<mand 

2K. B. 522; Dunn Trust, Lid.'v. Feetham, • ’ .ggg 

Wood V. Greene, 1936, 2 K. B. 370; Re Gam^. 

240; Re a Debtor, 1938, Ch. 645; Mitchener J r Jn938), 

Ltd., 1938, 2 K. B. 559; Hoare v. Adam SmMh {London), Ltd. (1J^»). 


4 All E. R. 283. 
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transferee 
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securitiee 
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money- 
lenderH. 



''•78 


TTIE PRINCIPLES OF EQUITY 


(.!) I'liyl '.lull 


(4; Kiiow- 
in;^Iy pro- 
tluoiiijr li 
imprwNiou to 
uii.Hlr.'ul a 
third pikrty. 


i/ient or security being enforced by a bond fide assignoo, 
the moneylender is liable to indemnify him (h). 

PoH obit bonds are agieemonts by which borrowers 
agree to pay lump sums (exceeding the amounts ad¬ 
vanced), on the deaths of the persons under whom they 
expect to become entitled to property,—and only in the 
event of their so becoming entitled, and not otherwise. 
These also are in the nature of catching bargains with 
expectants, and similar principles are applicable, relief 
being given on payment of the sum. with interest 
thereon, to which ex cequo et bono the lender is entitled. 
F^r example, in Chesterfield v. Janssen {i), A., in 1738, 
in consideration of an immediate advance of £5,000 gave 
B. a bond for £20,000, conditioned for the payment to 
B. on the death of C. of the sum of £10.000 fn 1744 
C died and A. thereupon not only gave a fresh bond in 
place of the old one (which was canceUed), hut also repaid 
£1,000 in 1745, and £1,000 in 1740, and then died A ’s 
exocutore claimed on behalf of A.’s estate to be relieved 
of the bond. The Court recognised the transaction as 
one for relief, but did not grant relief in the particular 
case because A. liad confirmed the transaction by his 
giving a fresh bond and by his successive part-repayments 
in 1745 and 1746; for where (after the pressure of the 
necessity has ceased) the party deliberately adopts the 
contract, it is binding. 

Where an estate is being offered for sale, and the true 
owner stands by and encourages the sale,—producing 
thereby the false impression that the purporting seller is 
the owner of the estate,—the true owner will be bound by 
the sale (k ); and the same rule is applicable also to the 
sale of personal chattels (F). Also, where persons put 
it in the power of a broker to misapply securities to 
bearer, they will be estopped from disputing the broker's 
authority to deal with the securities (m). Similarly, a 

{h) .Moneylenders Act. 1927. s. 17. replacingr, as regards loan-i after 
1927. similar proviaions in the MoDeyl<*nder^ Ant. 1911. whh'h it 
re[.>ealed. 

(») (1760), 2 Vee. Sen. 125; 1 AU. 301. 

(k) Price T. Neault (1386), 12 App. Ca. 110. 

(0 Pickard T. Sears (1837), 6 A. Si E. 469. 

(m) Thomson v. Clydesdale Bank. 1393. A. C. 282. 
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company will be estopped from saying that any par¬ 
ticular shares are not fully paid up, where it has issued 
certificates to the effect that the shares are fully paid up 
and the shares are sold to a purchaser without notice (p); 
and the like estoppel wiU arise as regards the bonds or 
debentures of the company ( 5 ). 

Where a sub-lessor of building land represented to the 
plaintiff, that he (the sub-lessor) could not build so as to 
obstruct the sea-view from the houses which were going to 
he built by the plaintiff as sub-lessee,—saying, that >,as 
the fact was) he (the sub-lessor) was by his own lease 
prevented from doing that, and the sub-lease was taken 
upon the faith of that representation, and the houses were 
built, and subsequently thereto the sub-lessor surrendei'cd 
his 999 years’ lease, and took a new lease, not (containing 
any like restriction as to building, the Court restrained the 
sub-lessor from building so as to obstruct the sea-view (?*). 

It will be observed that these ciases ai'e all cjases of 
estoppel,—cases where an action must succeed or fail if the 
defendant or the plaintiff is prevented from disputing a 
particular fact alleged. Except so far as the estoppel may 
bring about this result, it is ineffective: there is no ques¬ 
tion of “ making good the representation ” even in equity 
(as was at one time supposed). It is now settled that even 
in equity no independent cause of action arises from the 
mere fact that a man, being under no legal duty to give 
information, makes a statement for another to act on, 
which statement is false in fact, though honestly made (s). 

A sale by auction was illegal at co mm on law if a “ puffer 
was employed to bid on behalf of the vendor, unless the 
right so to bid had been expressly reserved. The equity 
rule, though not very well settled, appears to have been 
that the employment of one “ puffer ” might be justified 
to prevent a sale at an undervalue. Now, however, by the 
Sale of Land by Auction Act, 1867, the employment of a 
puffer will invalidate the sale imless the right to do so has 

{p) Burkintthato v. Nichoh (1878), 3 App. Cas. 1004; Re Con- 
emsiona TruaU, 1896, 2 Ch. 757. 

{q) Robinson v. Brewery Co., 1896, 2 Ch. 841. 

(»*) Riggott V. Btraion (1859), 1 De G. F. A J. 33. 

(*) Low V. Bouverie, 1891, 3 Ch. 82. 
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been reserved in the particulars or conditions of sale, but 
if the right is reserved, the seller, or any one person on his 
behalf, may lawfully bid. But the right to bid must be 
expressly reserved,—it is not enough merely to state that 
the sale is subject to a reserve (a:). Similar provisions as to 
the sale of goods by auction are contained in s. 58 of the Sale 
of Goods .Act, 1893. Any sale contravening this section may 
be treated as fraudulent by the buyer. Similarly, any 
conduct of the successful bidder intended to “ damp ” the 
sale may be constructively fraudulent, so as to entitle the 
vendor to refuse completion (y). 

Knock- It was held in Rawlings v. General Trading Co. (z) that 

out-.” an agreement between two or more persons not to bid 

against one another was not illegal; but the Auctions 
(Bidding Agreements) Act, 1927, has now made it a 
criminal offence for a ‘‘ dealer ’’ (f.c., a person who in the 
normal course of his business attends sales by auction 
for the purpose of purchasing goods Avith a view to re¬ 
selling them) to give or accept, or agree to give or accept, 
or offer or attempt to obtain, any gift or consideration 
for abstaining from bidding at a sale by auction; and if 
there has been a prosecution and conviction for the offence, 
the vendor may, as against a purchaser who was a party 
to the illegal agreement or transaction, treat the sale as 
a sale induced bv fraud. 

(6) Fnmd^ If a Creditor who is a party to a deed compounding with 

creditors stipulates for some clandestine advantage as a 
oompositioii. Condition of his executing the deed, this is a fraud, and 

the money paid may be recovered back(o); nor are the 
other creditors bound by their release of the debtor (6). 

It is immaterial whether the deed of arrangement is 
entered into at common law or under the provisions of a 
statute, and whether the clandestine payment is made out 
of the debtor s own moneys or by some t hir d person 
if the debtor is privy to the fraud (c). 

(x) Gilliat V. GiUiat (1869), L. R. 9 Eq. 60. See also Hills and Ortml, 
Ltd.'V, HodsoiXt 19.34, Ch. 53. 

(y) Fuller v. Abrahams 0821), 6 Mx>o. P. C. 316. 

(r) 1921, 1 K. B. 635. 

(a) Higgins v. Pitt (1349), 4 Exoh. 312. 

(5) Dauglish v. Tenneni (1866), L. R. 2 Q. B. 49. 

(<3) He MUner (1835), 15 Q. B. D. 605. 
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As regards every transaction whereby one person (7) A person 
obtains by gift a benefit from another, the donee ought obtaining a 
to be able to show that the donor deliberately performed 
the act, knowing at the time its nature and effect. But prepared to 
where there has once been a gift, the onus is on the donor, prove its 
if he would take back the gift, to show some substantial 
reason for setting the gift aside (e). A voluntary settlement 
(if it be otherwise proper) is not bad, merely because it 
contains no power of revocation (/),—nor is the beneficiary 
under any duty to show that the settlement was intended 
to be without power of revocation (^). 

The donee of a special power of appointment must (8) A special 
exercise the power hand fide and for the end designed (/i), must 
and not for any purpose which is foreign to the power (i). 

If the power is not exercised bond fidcy but for a puq)oso for the end 
beyond the scope of or not justified by the instrument designed, 
creating the power, it is said to be a fraud on the power, 
and equity holds the appointment bad (k). For instance, 
where a father, who has a power to appoint property 
among his children, appoints to one of them, upon a 
bargain for his (the father’s) own advantage, equity will 
relieve against the appointment, as it will also where 
there is a secret understanding between the appointor 
and the appointee, that the appointee shall assign 
hack a part of the fund to tlie ^pointer (Z), or use it to 
pay the appointor’s creditors (m). Moreover, an appoint¬ 
ment to one of the objects of the power may be fraudulent, 
although there is no bargain with the appointee, and the 
latter is ignorant of the true motive of the appointment («). 

Thus, where a father has a power to create portions for his 
children, and also to fix the time when the portions are to be 
raised, and he appoints to a child during the child’s infancy, 

(?) (1881), 18 Ch. D. CCS. 

(/) Taker v. Taker (18Ci), 3 De G. J. & S. 487; Henry v. Arm- 
(1881), 18 Ch. D. CCS. 

(^) Hall V, Hall (1873), L. R. 8 Qi. App. 430. 

(A) Aleyn v. Belohier (1758), 1 Edon, 132. 

V. Oaken, 1911, 1 Ch. 37. 

^•^icher v. Taull, 1916, A. O. 372. 

Y) Daubeny v. Cackburn (1816), 1 Mer. 62C. 

Braakee v. Cohen, 1911, 1 Ch. 37. 

Afartfden’5 Truets (1869), 4 Drew, 694; Be Craxeskay (1890). 

9 #iV“‘ Perkins, 1893, 1 Ch. 283. Contrast Be Nicholsmi s 

isellUment, Molony v. NichoUan, 1939, 1 Ch. 11, post p. 482. 
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and while the child is not in want of the portion, and tho 
death of the child is at the time of the appointment expected, 
and the appointment is made with a view to that event, the 
father will not, as the personal representative of the child, be 
allowed, on the child’s death under age, to derive any 
benefit from the appointment (o). On the other hand, the 
mere fact that in such a case the appointor in the events 
which happen does benefit, will not by itself render the 
appointment bad,—it must be shown that that result was 
intended, and that to secure it was the object with whieh 
the appointment was madc(p); and an appointment is 
not bad by reason of a bargain or condition wliich leads to 
the property facing to the person entitled in default of 
appointment, for this does not defeat the intention of the 
person who gave the power ( 9 ). In the case of a power to 
appoint to one object only, an appointment will not be set 
aside as fraudulent unless there was an arrangement between 
the appointor and the appointee that the appointee should 
use the property or part of it for the benefit of the appointor 
or a third person (r). The benefit which the appointor 
seeks to obtain need not be a pecuniary benefit; for instance, 
where a wife had obtained a decree nisi for divorce against 
her husband and refused to apply to have it made absolute, 
an appointment made by her husband to a child of the 
marriage under an agreement with her that she would have 
the decree made absolute if he would make the appointment, 
so as to enable him to remarry, was held fraudulent («). 

Whether In Bome cases an appointment which cannot stand 

fraudulent gg whole may be severable and held good in part. 

can Where there is a genuine appointment to an object of 

severed. the power coupled with an attempt to impose on that 

appointment conditions or trusts in favour of persons who 
are not objects, then the appointment stands good free from 
the conditions or trusts. If there is no genuine appointment 
to an object of the power, but the appointment in fact 

(o) Jlinehinbroko v. Seymour (1784), 1 Bro. C. C. 395, M 

explained in Uenty v. Wrey (1882). 21 cL D. 332. 

(p) Eenty v. Wrey (1882), 21 Ch. D. 332. 

(^) Vateher v. Paully 1915, A. C. 372. 

(r) Re NxchoUori^s Settlement, Molony v. Nicholson, 1939, 1 Ch. II. 

(t) Cochrane v. Cochrane, 1922, 2 Ch. 230. 
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made to that object is for purposes foreign to the power, 
then the whole appointment fails (s). Whether the ap¬ 
pointment is genuine (i.e., is bond fide intended to benefit 
the appointee) is in such cases a question of fact and 
inference rather than law (s). Thus, where an appointor, 
under a special power of appointment in favour of his 
wife, appointed to her upon a condition for payment of 
the appointor’s debts thereout, this condition was held not 
to be severable, and the appointment was bad in ioto (^). 

It remains to consider in what sense a fraudulent exer- FiauduJent 
oise of a power of appointment is bad. A fraudulent exercise of 
appointment under a common law power, or a power 
operating under the Statute of Uses, by which the legal Uu]. 
estate has passed, is voidable only, and a purchaser for 
value with the legal estate in the appointed property, and 
without notice is not affected bj^ the fraudulent execution 
of the power. But it was held in Cloutte v. Storey {u) 
that an appointment in fraud of an equitable power, i.e., 
not operating so as to pass the legal estate, is void, and 
even a purchaser for value without notice of the fraud 
obtains no title to the appointed property. In view of the 
repeal of the Statute of Uses and the conversion after 
1925 of most legal powers of appointment into powers 
operating only in equity (x), this decision gains an added 
importance. But s. 157 of the Law of Property Act, 

1925, does something to protect purchasers of appointed 
property in the case of purchases made after 1925, whether 
the appointment was made before or after the commence¬ 
ment of the Act, though only if the appointee is one 
of the persons entitled in default of appointment. In 
such a case the appointment is not to be void against 
a purchaser in good faith or person deriving title under a 
purchaser in good faith, who is defined as a person deal¬ 
ing with an appointee of the age of not less than twenty- 
five years for valuable consideration in money or money s 
worth and without notice of the fraud or of any circum¬ 
stances from which, if reasonable inquiries had been made, 
the fraud might have been discovered. But the protec- 

(*) Ite Holland, 1914, 2 Ch. 595. See also Re Oliphant. Phillip* 

V. Phelpn (1917), 86 L. J. Ch. 452; and Re Witty, 1913, 2 Ch. 666. 

(0 Rt Cohen, 1911. 1 Ch. 37; Re Perkins, 1893, 1 Ch. 283. 

(u) 1911, 1 Ch. 18. 

(*) Law of Property Act, 1925, ■. 1 (7). 

31 (2) 
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Cases to 
which the 
doctrine does 
not apply. 

Power to 
jointure. 

Release of 
a power. 


tion afforded by the section only extends to the intereet 
in the property to which immediately before the appoint¬ 
ment the appointee was presumptively entitled in default 
of appointment, having regard to any advances in his 
favoui’ and to any hotchpot provision. For instance, a 
father has a power to appoint 10,OOOZ. to his children, 
and in default of appointment the fund is given to his 
children equally. He has five children. He appoints 
the whole fund fraudulently to the eldest son, who, there¬ 
upon, mortgages the fund to a bond fide mortg^ee. If 
the son at the date of the mortgage is twenty-five years 
old the mortgagee is protected to the extent of a fifth 
of the fund, that being the amount to which the son is 
presumptively entitled in default of appointment. 

The doctiines relating to fraud upon a power of 
appointment do not apply in their entirety to a power to 
jointure a wife, which stands in a peculiar position, and 
an exercise of a power of this description is not bad solely 
by reason of a bargain that in consideration of the jointure 
the husband shall acquire an interest in the wife’s pro¬ 
perty (?/)■ Hor have these doctrines any application to 
the case of the release of a power. A person to whom 
any power, whether coupled with an interest or not, is 
given may by deed release or contract not to exercise the 
power {z)t and he may do this even if he should liiraseli 
thereby acquire some pecuniary advantage which ho could 
not have obtained upon any actual exercise of the 
power (n). Thus, where a father had a power of appoint¬ 
ment in favour of a daughter or her issue, and in default 
of appointment the daughter was absolutely entitled to 
the property, and the father released the power, and his 
daughter mortgaged the property to secure a sum of 
£10,000 paid to the father and applied by him for his 
own purposes, the release was valid, and (with it) the 
mortgage (b). But if in an appointment made under a 
special power the appointor reserves a power of revoca¬ 
tion, he cannot revoke the appointment with the object 

(y) SaunderB v, Shafto, 1905, 1 Ch. 126. 

(r) Law of Property Act, 1925, s. 155; replacing s. 52 of Con¬ 
veyancing Act. 1881. 

(a) Re RadcUffe, Radeliffe v. Beiots, 1892, 1 Ch. 227. But his trustee 
in bankruptcy could not release the power {Re Rose, 1904, 2,Ch. 348). 

(5) Re Somes, Smith ▼. Somes, 1396, 1 Ch. 250. 
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of obtaining a benefit by the revocation (c); and a 
power which is coupled with a duty ma}’ not be released 
at all (d). 

There is no rule of law that the donee of a power to 
appoint to a limited class of persons cannot appoint to 
himself if, on the true construction of the instrument 
creating the power, he is himself a member of the class 
and not excluded from it (dd). 

Formerly, where the donee of a power exercised the 
power by appointing to one or more of the objects a merely 
nominal share of the property, the appointment (although 
valid at lawj would have been set aside in equity as 
an “ illusory ” appointment (e). But by s. 158 of the 
Law of Property Act, 1925 (/), it is declared that no 
appointment shall be invalid on the ground merely that 

(a) an unsubstantial, illusory or nominal share only of 
the propcrtj' is appointed to any object of the power, or 

(b) any object of the power is thereby altogether excluded. 
The result is that the appointor may cut olf any appointee 
“ with a shilling ” or even “ without a shiUing.” But 
the section does not affect any provision in the instrument 
creating the power which declares the amount of any share 
from which any object of the power is not to be 
excluded {g). 

It may be mentioned that whore a special power of 
appointment is conferred on a particular person he has 
no power to delegate the authori^ reposed in him to 
others (h). Nor where the donor of the power has 
appointed trustees of the fund over which the power of 
appointment is created can the appointor substitute other 
trustees (i). 


(o) Re Jonee’ Settlement, Stunt v. Jonee, 1916, 1 Oh. 373. 
id) Re Eyre (1883), 49 L. T. 269; Re Mills, 1930, 1 Ch. 654. 

(dd) Re Penrose, 1933, Ch. 793. 

(») Wilson V. Piggott (1794), 2 Vea. 351. 

(/) Iteplacizig the lUxuory Appointmente Act, 1830, and tlie Powers 
of Appointment Act, 1874. 

(?) See Rs Capon’e Trusts (1879), 10 Oh. Div. 484. . 

(A) Re Jokey, Joicey v. Elliott, 1915, 2 Ch. 115. Bistmguished m 
Re Mewbum^a SeiUeinent, 1034, Ch. 112. 

(*) Re Mackenzie, Bain v. Mackenzie, 1916, 1 Oh. 126. 
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CHAPTER XXXI1. 

SURETYSHIP. 


Jurisdiction 
of equity. 


For a contract 
of suretyship 
there must be 
a principal 
debtor. 


Contract of 
guarantee is 
not in its 
inception a 
contract 
ubtrrimct 
f(Ui : 


The Court of Chaiicerj" from early times exercised a very 
useful jurisdiction in questions between sureties and 
principal debtors and creditors. The chief kinds of relief 
afPorded in equity to sureties consist (1) in setting aside 
the contract of suretyship if there is evidence of fraud or 
misrepresentation or improper concealment; (2) in allow¬ 
ing the surety to proceed by way of quia timzt to compel 
the debtor to pay; (3) in giving the surety when he pays 
the debt more complete remedies for the recovery of the 
amount paid, or a proportion of it, than were allowed at 
law; and (4) in holding the surety released from his 
Liability in certain events. 

The contract of suretyship necessarily implies the 
principal liability of another person. “There can he no 
suretyship unless there be a principal debtor. Nor can a 
man guarantee anybody else’s debt, unless there is a debt 
of some other person to be guaranteed “ (a). If, however, 
A. purports to guarantee repayment of a loan made to an 
infant, or to a company which is borrowing ultra vires, 
the fact that the boiTOwcr is not liable, though it prevento 
the contmct from being a true contract of suretyship, does 
not enable A. to repudiate liability (b). 

Ordinary contracts of guarantee, unRke insurance con¬ 
tracts, do not in their inception require uberrima fides on 
the part of the creditor towards the surety. Mere non¬ 
communication to the surety by the creditor of facts known 
to him affecting the risk to be undertaken by the surety 

(а) Mountstephen v. Lakeman (1874), L. R. 7 H. L. at p. 24. 

(б) Yorkshire Railway Wanyon Co. v. Maclure (1881), 19 Ch. D. 
478; Wauthier v. WiUon (1911), 27 T. L. R. 582; (1912), 23 
T. L. R. 239. Xnd see Garrard v. Janxei. 1925, Oh. 616. 
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will not vitiate the contract, iinleiss there be fraud or mid¬ 
representation. “ In general, the creditor does not himself 
go to the surety or represent or explain to the surety the 
riak to be run. The surety often takes the position from 
motives of friendship to the debtor, and generally not os 
the result of any direct bargaining between him and the 
creditor, or in consideration of any remuneration passing 
to him from the creditor. The risk undertaken is gene¬ 
rally known to the surety, and the circumstances generally 
point to the view that as between the creditor and surety it 
was contemplated and intended that the surety should take 
upon himself to ascertain exactly what risk ho was taking 
upon himself” (c). It must be remembered, however, 
that the silence of the creditor may amount to a mis¬ 
representation, and justify the surety in repudiating the 
oontiact, even though the silence is not fraudulent. Tho 
creditor’s omission to mention the existence of a fact which 
in the circumstances the surety would expect not to exist 
is equivalent to a representation that the fact does not 
exist. For instance, a surety who is induced by an 
employer to guarantee the fidelity of a servant can 
repudiate the contract if the employer docs not disclose 
to the surety the fact, kno^vn to the employer but un¬ 
known to the surety, that the servant had previously been 
guilty of dishonesty in his employment; for the surety 
believes that he is making himself answerable for a pre¬ 
sumably honest man, and not for a known thief {d). But 
a surety who is asked to guarantee a banking account is 
not entitled to assume that the customer of the bank has 
not been in the habit of overdrawing, and, therefore, mere 
non-disclosure of the fact that he has done so does not 
vitiate the contract (e). 

The rights of the creditor against the sui'ety are wholly 
regulated by the terms of the instrument of guaiuntee. 
Where an obligation arises only by virtue of a written 
agreement, the extent of the obligation can be measured 


{o') Per Homer, L. J,, in Seaton v. Heath, 1899, 1 Q- B. at p. 793. 
The caae was reversed on the facta by the House of L^ords, 1900, 
A. C. 135 {»ub n<ym. Seaton v. Burnand). 

(d) London General Omnibus Co. v. Hollowaij^ 1912, 2 K- B. 72. 

(a) Hamilton v. WaUon (1845), 12 Ci. & F. 109; TFythes v. 
Lahouohere (1859), 3 De G. & J. 693; Haiional Provinexal Bank 
of England v. Qlanuek, 1913, 3 K. B. 336. 
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iiistrument of 
^•aarantee. 


Kevocatiou of 
rontinuiDg: 
•ruarantee by 
change in 
firm. 


only by the words of the agreement (/). In all 
therefore, where a surety is bound by a joint bond, the 
Court will not reform the bond so as to make it several 
upon the presumption of a mistake from the nature of the 
transaction, but will require positive proof of the mistake 
before doing so(^). The question also of the duration 
of the suretyship,—whether it is for goods supplied one© 
only or for a continuing supply (/O, and whether it is 
determined by the death of the surety and by notice of the 
death or continues after the death and after notice of the 
death'(t),—and the question whether the suretyship is for 
a part only or for the whole of the debt (/r),—all these 
questions are merely questions of construction of the 
\vritten agreement as read in the light of the suiTOundiiig 
circumstances. The nature of the liability insured against 
occasionally shows that the obligation is to continue after 
the surety’s death. For instance, a bond given by a surety 
for the integrity of a person, in consideration of that 
peraon being appointed to an office by the oblige'^ of the 
bond, is not determined by the surety’s death unless the 
bond expressly so stipulates (Z). And a suretyship, which 
is expressed to be a continuing one,-will not be determined 
by the surety’s death if the agreement contains a specific 
provision for its determination, and such provision is ns 
applicable after the death as before it(m). 


It is expressly enacted by s. 18 of the Partnerslup Act, 
1890, that a continuing guarantee given either to a firm or 
to a third person in respect of the transactions of a firm is, 
in the absence of agreement to the contrary, revoked as to 
future transactions by any change in the constitution of 
the firm to which, or of the firm in respect of the trans¬ 
actions of which, the guarantee was given. 


(/) Sumner v. Powell (1816), 2 Mer. 30. 

{g) Rawstone v. Parr (1827), 3 Russ. 424, 539. 

(A) Ileffield v. Meadews (1869), L. R. 4 C. P. 595. 

(i) Harriss v. Fawcett (1873), L. R. 15 Eq. 311; IJogde 
Uarver (1880), 16 Ch. D. 290. 

Qc) Re Boss, 1396, 2 Q. B. 12. 

(0 Balfour v. Ctace, 1902, 1 Ch. 733. 

(f»i) Re SHveiter, M.idland Railwag Co. v. Silvester, 1395, 1 Ch. 
573. 
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Tho rights of the surety agiiinst the creditor do not 
depend upon the fact that, as between himself and the 
principal debtor, the surety is only collaterally Liable, but 
upon the creditor’s knowledge of the fact. Of course, if 
A. expressly contracts with the creditor as surety for B.’s 
debt, the creditor knows the position from the start, and 
must respect A.’s equitable rights. But it sometimes 
happens that, on the face of the agi'ccraont. A. and B. 
both appear to be principal debtors although they have 
arranged between themselves that A. shall only be a 
surety for B.’s debt. In such a case, the creditor is not 
affected by A.’s equitable rights until he has notice of tho 
arrangement, but after such notice he is bound by tho 
arrangement, whether it was made at the time that the 
debt was contracted or subsequently, and even though he 
has not assented to the change of tho relations between 
tho parties (o). 

The chief right of the surety against the creditor is a 
negative one. The creditor must do nothing to prejudice 
the sui*ety's right to obtain indemnity from the piincipal 
debtor or contribution from co-sureties; if he does so, the 
surety will be either wholly or partially discharged from 
his liability. But this light of the surety is subject to 
the creditor’s right of exacting payment either from ihe 
principal debtor or from any surety. The surety cannot 
dictate to the creditor which remedy he should pursue. 
Apparently, therefore, he cannot compel tho creditor to 
pi'oceed first against the principal debtor (p), or require 
the creditor to exact payment from the co-sureties rate- 
ably (g). 

As against the principal debtor, however, the surety 
has an equitable right to compel payment of the debt so 
that he may himself be relieved from tho necessity of 
paying it out of his own pocket. Whenever there is an 
actual accrued and definite debt, and the surety is liable 
and admits his liability for the amount guaranteed, he 


(o) Rome v. Bradjord Banking Co.^ 1894, A. C. 586. 

(p) Wright v. Simp$on (1802), 6 Vea. at p. 733. 

(^) S^, however, Wolmerghausen v. Gullick, 1893, 2 Ch. at p. 5M. 
For a discuBsioo of the point, see Rowlatt’s Principal and Surety, 
* ohap. rii. 
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debtor. 


can take proceedings in the nature of quia timet to com¬ 
pel the debtor to pay, and it b not necessary for him to 
prove that the creditor has refused to sue(r). “It b 
unreasonable that a man should always have such a cloud 
hang over him“(s). This equitable right to indemnity 
against liability before payment does not create any debt 
duo from the principal debtor to the surety; so that a 
release by the surety’s will of all debts due from the prin¬ 
cipal debtor does not prevent the surety’s executor from 
claiming indemnity from the principal debtor in respect of 
sums paid under the guarantee after the surety’s death (t), 
and a surety who is executor of the principal debtor 
cannot retain until he has paid the debt (u). 

A surety who pays the debt in accordance with his 
guarantee has (1) a right to be indemnified by the 
)rincipal debtor, (2) a right to take over any securities 
leld by the creditor, (3) a right of contribution from 
co-sureties, and (4) a right to share in any securities whifh 
a co-surety may have. 

(1) The surety, in paying the debt, is acting under the 
implied authority of the debtor; the law, therefore, implies 
a contract by the debtor to repay the money (v). And this 
is so even though the creditor could not have compelled the 
surety to pay because, e.g., there was no meraorandum 
signed by the surety in accordance with sect. 4 of the 
Statute of Frauds (w) or because in a raonevlending 
transaction sect. 6 of the Moneylenders Act, 1927 (a;), was 
not complied with (y). The right of indemnity extends not 
only to any sums properly paid to the creditor, but also to- 
4 per cent, interest on such sums (z), and to any costs 

(r) Ascherson v. Tredegar Dry Dock Co., 1909, 2 Ch. 401. Ami 
see Padxoick v. Stanley (1852), 9 Hare. 627; Wooldridge v. Norrif 
(1868), L. R. 6 Eq. 410; Morrison v. Barking ChemicaU Co., lOU*. 

2 Cb. 325; Bradford v. Gammon, 1925, L’h. 132; Be Anderson-Berry. 
Harris v. Griffith, 1928, Cb. 290; Tale v. Cretedson, 1938, Ch. 869. 

(«) lianelagh v. Hayes (1683), 1 V'ern. 189. 

(0 Be Mitchell, Freelove v. Mitchell, 1913, 1 Ch. 201. 

(«) Be Beavan, 1913, 2 Ch. 595. 

(y) Toussaint v. Martinnant (1787), 2 T. R. 105. 

(w) Alexander v. Vane (1836), 1 M. & W. 511. 

(x) See ante, p. 477. 

(v) Be CheUpipxd's Estate, Dunn's Trust, Ltd. v. Brown, 1938, Ch. 13. 

(:> Be Watson, 1896, 1 Ch. 925. 
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reasonably incurred by the suiv'ty in resisting the creditor s 
claim {a). If the surety discharges the obligation at a 
less sum than its full amount, he cannot claim the whole 
amount of the obligation from the principal debtor, but 
only what he actually paid (6). 

(2) If the creditor has taken a security from the prin- ( 2 ) DeUveiy 
cipal debtor, the surety is entitled upon payment of the 
debt to have the benefit of the security. This right is creditor. ^ 
independent of contract, and extends, therefore, to 
securities of the existence of which the surety had no 
knowledge at the time when he guaranteed the debt, and 
even to securities which were taken by the creditor after 
the date of the guarantee (c). Formerly, however, the 
right did not apply to such securities, e.g., bonds, as were 
extingmshed by payment of the debt (tZ), but now by s. 5 
of the Mercantile Law Amendment Act, 1856, a surety 
who pays the debt is entitled to have assigned to him every 
judgment, specialty or other security which shall be held 
by the creditor in respect of the debt, whether it shall or 
shall not at law be deemed to have been satisfied by the 
payment, and is entitled to stand in the place of the 
creditor and to use all his remedies in order to obtain 
indemnification from the principal debtor, or contribution 
from any co-sui’ety, for the advances made and loss 
sustained by him. The Act, in fact, after payment of 
the debt operates as an implied assignment of the 
securities (e), and places the surety in the position 
previously occupied by the creditor, so that, if the creditor 
IS a specialty creditor, the surety becomes a specialty 
creditor likewise, and, if the creditor is the Crown, the 
surety has the Crown’s priority, if any (/). The indoraer 
of a bill of exchange who pays the bill on its dishonour 
by the acceptor, being in the position of a surety for the 
acceptor, comes within the Act {g). 

(tt) Hornby v. Cardwell (1878), 8 Q. B. D. 329. 

(6) Reed v. Norru (1837), 2 Mv. & Cr. 361, 375. 

\c) Mayhew v. Crickett (1818), 2 Swanst. 185; Newton v. Chorlton 
(1853), 10 Ha. 646; Forbes v. Jackson (1881), 19 Ch. D. at p. 621. 

(d) Copis V. Middleton (1823). 1 T. 4: li. 224, at p. 229. 

(0 Re McMyn (1886), 33 Ch. D. 675. 

(/) Re Churchill. Marnaty v. Churchill (1888). 39 Ch. D. 174. And 
»oe Re Lamplufjh Iron Ore Co., 1927, 1 Ch. 308. 

(y) Duncan Fox <5- Co. v. North and South Wales Bank (1880), 

6 App. Cft. 1 . 
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(3) Where there are two or more sureties for the same 
debt, and one of them pays the whole debt or more than 
his proportion of it, ho has a right, if ho cannot obtain 
indemnity from the principal debtor, to contribution from 
his co-surety or co-sureties, a right which “ is bottomed 
and fixed on general principles of justice, and does not 
spring from contract, though contract may qualify 
it”(^). Being independent of contract, the doctrine of 
contribution applies whether the parties are bound in the 
same instrument or in different instruments, provided they 
are both sureties for the same principal and for the same 
debt, and even though they are ignorant of the mutual 
relation of suretyship; and it makes no difference whether 
they are bound in the same sum or in different sums, 
except that if each is surety for au equal amount all must 
contribute equally, whereas if they are responsible for 
unequal amounts, each must contribute proportionately 
up to the amount for which he is surety (?’). 

Though the right of contribution does not arise out of 
contract, it may be modified by contract. For insiJiuce. 
where three persons became sureties and agreed among 
themselves that, if the principal debtor faiM to pay thf 
debt, they should pay only their respective parts, and 
afterwards one of the three went bankrupt, and one of the 
other two paid the whole debt, he was held entitled to 
recover only one-third from the solvent co-surety (k). 
And at common law' the position in such a case would have 
been the same even though there had boeoi no express 
contract that each surety should be liable only for his 
third; but in equity the surety who had paid the whole 
debt could, in the absence of contract, have recovered half 
the debt from the solvent co-surety, for the equity rule is 
that “ those who can pay must not only contribufe their 
own shares, but they must also make ^od the shares of 
those who are unable to furnish their own contribution 
and, since the Judicature Acts, the equity rule prevails (1). 

(h) Bering v. Winchelsen (1787), 1 Cox. 318: Croythyme r. 
Swinburne (1807), 14 Ves. 163, 169. 

(i) Denng v. Jrinchelsea (1787), 1 Cox, 318; Cravi’i'ym^ »• 
Swinburnp 0807), 14 Ves. 163, 169: VendUhury v. Walker iTS4l), 

4 Y. & C. Ex. 424, 441; EUeemere Brewery Co. v. Cooo-^. 199^. 

1 Q. B. 75. 

(A) Swain v. Wall (1642), 1 Ch. R. 149. 

(0 L<noe V. Dixon (1885), 16 Q. B. D. 455. 
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No action for contribution could be brought at law 
until the surety had actually paid more than his propor¬ 
tion of the debt; but it has always been possible in equity 
for a surety to bring an action, in the nature of quia 
iimety against his co-sureties, even before pajanent, if 
judgment has been obtained against him by the creditor 
for more than his proportion, or perhaps if ho is merely 
thi'eatened by the creditor \Ndth an action for more than 
his proportion (n). Where the debt is payable by instal¬ 
ments, a surety who pays the whole of one instalment is 
not entitled to contribution if the amount of the instal¬ 
ment is less than his proportion of the whole debt (o). 

The Statute of Limitations will begin to run against 
the right of contribution only from the time wlion the 
surety pays more than his proportion of the debt, or 
possibly from the time when his liability to do so is 
ascertained (p). 

In an action for contribution brought by a surety against 
his co-sureties the principal debtor must be joined as 
defendant unless there is good reason for not doing so, e.g.y 
that he is insolvent; strict proof of insolvency is not 
necessary, it may be inferred by the Court from the facts 
of the case(pp). 

It may be mentioned here that the doctrine of contri¬ 
bution is not confined to co-sureties. As already 
explained (g), thei'e is in most cases contribution between 
two trustees who are both liable for the same breach of 
trust, and also between two directors who are both guilty 
of a breach of their duty(r). Further, by statute (s), 
the right of contribution is extended to the case of 
directors, promoters or others who incur liability through 
the issue of a prospectus containing false statements of 
fact; any one of such persons can recover contribution, 

(») lf^olmer4Jiausen v. Oullick, 1893, 2 Cb. 514. 

(o) Stirling v. Ilurdott, 1911, 2 Ch. 418. , 

(j») If'olmersJtau^en v. Oullick, supra; Jtohinson v. Jlarkxn, ISyb, 
2 Ch. 416. 

(pp) Hay V. Carter, 1035, Ch. 397. 

(o) AnXc, p. 183. 

(r) RamskUl 7. Edwards (1885), 31 Ch. D. 100. 

{s) Companies Act, 1929. a. 37. 
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as in oases of contract, from any other, even though the 
false statement was made fraudulently (w), unless he was, 
and the other was not, guilty of fraudulent misrepresenta¬ 
tion. And there is now usually contribution between 
tortfeasors {x). But there can be no contribution if 
the parties are not liable to a comnoon demand; so that, 
if A. is the assignee of part of the land comprised in a 
lease, and B. is an underlessee of the rest of the land, the 
rent being apportioned between them, and A. pays the 
whole of the rent to the lessor under a threat of distree!^, 
A. is not entitled to contribution from B., for B., being 
an underlessee only, is not liable to pay the rent to the 
lessor [y). 


(4) Sharing 
in any 
aeoiiritv held 
by co-surety. 


(4) A surety Avho has obhxined from the principal 
debtor a counter-security for the liability he has under¬ 
taken, is bound to bring into hotchpot, for the benefit of 
his co-sureties, whatever he receives from that source, even 
though he consented to be a surety onlv upon the torms 
of having such counter-security, and even though the 
co-sureties, when they entered into the contract of surety¬ 
ship, were ignorant of the agreement for such counter- 
security (sr). But, the principal creditor is not entitled 
to the benefit of such counter-security (a). 


Oircutustancea 
discharging 
a surety:— 


Although, as stated above (b), suretyship is not in its 
inception a contract uherrimcR fidei, yet, once the contract 
has been entered into, the creditor must ohseivc the utmost 
good faith towards the surety. Any dealings between the 
creditor and the principal debtor, or between the creditor 
and a co-surety, behind the surety's back, which have the 
effect of varying the liability of the surety or of prejudic- 
iag the exercise of his lights, will not only discharge kim 
personally from liability, either wholly or partly (c), but 


(tt) Gerson v. Simpson, 190.3, 2 K. B. 197. 

(X) Law Reform (Married Women and Tortfeasors) Act, 1935, s. 6. 

cX mtl': 0.3n" '• 

(а) Re Walker, Sheffield Banking Co. v. Clayton, 1892, 1 Ch. 621. 

(б) AnU, p. 486. 

m 1891, 1 Q. B. 278; Re Wolmershauten 

i.. o41* 
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will also free any property which he has mortgaged or 
pledged as security for the debt (d). 

( 1 ) It is a general principle that where a creditor varies 
the contract between himself and the principal debtor 
without the assent of the surety, or interferes with the 
rights of the surety against the principal debtor, the surety 
will be released (e). Thus, where a person gave a pro¬ 
missory note as a surety, upon an agreement that the 
amount should be advanced to the principal debtor by 
draft at three months’ date, and the creditor^ without the 
concurrence of the surety, paid the amount at once, it 
was held that the agreement had been varied, and the 
surety was therefore discharged (/). And a surety for 
payment of calls on shares was held to be discharged by 
the company forfeiting the shares, because under the 
articles forfeiture gave rise to a new and more onerous 
liability in respect of the unpaid calls, and also because 
the forfeiture deprived the surety of the lien he would 
have had on the shares had the company, instead of for¬ 
feiting, compelled him to pay the call (g). 

(2) Again, if the creditor, without the consent of the 
surety, enters into a binding agreement with the prin¬ 
cipal debtor to allow him further time for payment, he 
thereby discharges the surety (h). The reason given for 
the rule is that the creditor by giving time to the principal 
debtor puts it out of the power of the surety for the 
moment to call upon the debtor to pay off the debt or to 
pay it off himself and recover the amount from the debtor, 
und the surety’s position is therefore altei’od to his detri¬ 
ment without his consent (i). Mere inactivity on the part 
of the creditor is not sufficient to discharge the surety, 


id) Bolton V. Salmon, 1891, 2 Ch. 48; Smith v. IVood, 1929, 1 Ch. 14 
(e) Polak V. EvereU (1876), 1 Q. B. D. at p. 677; Holme v. BrunskiU 

(1878), 3 Q. B. D. 495; Bolton v. Salmon, 1891, 2 Ch. 48; Smith v. Wood, 
1929, 1 Ch. 14. 

(/) Bonser v. Cox (1843), 6 Bcav. 110, 118. And see Re Darioen 
end Pearce, 1927, 1 Ch. 176. 

ig) Re Varwen and Pearce, 1927, 1 Ch. 176. And see Guy-Pell v. 
Foster, 1930, 2 Ch. 169. 

ih) Rees V. Berrington (1795). 2 Ves. 540. 

(t) SamueU v. Howartk (1817). 3 Mcr. 272; Polak v. EvereU (1876) 

I Q. B. D. atpp. 673, 617; Petty v. Cooke. (1871), L. R. 6 Q. B. at p. 795; 
Rouse V. Bradford Banking Co., 1894, 2 Ch. at p. 75. 
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Wheu surety 
is not dis¬ 
charged by 
the giviii'.'- 
(if time. 


nor a merely voluntary promise to give further time; 
there must be a binding contract to do so, and the con¬ 
tract must be made with the debtor, and not with a third 
person, e.g ., a co-surety (^), and must be made without the 
surety’s consent. Even under these conditions the surety 
will not be discharged if the creditor, on giving further 
(. time to the debtor, reserves his right to proceed against 
the surety; for then the surety’s right of indemnity 
is not interfered with, and “ the principal debtor cannot 
say it is inconsistent with giving him time that the 
creditor should ho at liberty to proceed against the sureties, 
and that they should turn round upon the principal debtor, 
^ot^vitILStanding the time so given; for he was a party 
to the agreement by which that right was reserved to the 
creditor, and the question whether or not the surety is 
informed of the arrangement is wholly immaterial ” 

The giving of time by the creditor to the principal 
debtor naturally docs not discharge the surety if it is ex¬ 
pressly or impliedly sanctioned by the original agreement. 
Nor is the surety discharged if time is not given to the 
debtor until after judgment has been obtamed by the 
creditor against the surety (/), or against surety and prin¬ 
cipal debtor together (w), for the surety’s original lia¬ 
bility as surety is merged in the judgment debt, and he 
is now liable as judgment debtor and not as surety. Also, 
where the surety is liable for several distinct debts, the 
giving of time in respect of one of them does not free 
him from liability with regard to the rest; so that, where 
there was a contract for the sale of goods to be delivered 
and paid for monthly, and the surety bound himself in 
respect of each monthly payment, and the creditor, without 
the surety’s assent, gave the debtor time for the first 
instalment, the surety was held to have been discharged 
as to that instalment only, the contract being separable (n). 
But where a surety bound himself in respect of monthly 


(j) Clarke v. Birley (1SS9), 41 Ch. D. 422. 

(A;) Webb v. Hewitt (1S57), 3 K. & J. 433, at p. 442: Boultbee 
T, Stubbs (1810), 18 Vea. 20, at p. 26. 

(/) Jenkins v. RoberUan (1854), 2 Drew. 351. 

(m) Re A Debtor, 1913, 3 K. B. 11. 

(n) Croydon Commeroiai Gas Co. r. Dickinson (1876). 2 

C. P. D. 46. ^ 
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payments due under a hire-purchase agreement, it was 
held that the giving of time without his assent for the 
pa 3 nnent of one instalment entirely discharged him, the 
hire-purchase agreement being one and indivisible (o). It 
seems that an agreement by a surety to give time to the 
principal debtor will not discharge a co-surety (p). 


(3) The surety will also be discharged by the creditor 
absolutely releasing the principal debtor from his lia¬ 
bility, even if the creditor at the same time reserves his 
rights against the surety, for the release puts an end to 
the debt, and no one can be surety for a debt which doe.s 
not exist (q). Moreover, if the surety were not released 
in such a case, the release of the principal debtor would 
not be effectual, for the surety on being sued by tlm 
creditor might obtain reimbursement from the principal 
debtor. If, however, the suretyship agreement providi'S 
for a continuance of the surety’s liability after the debt 
has been released, he will still be liable (qq)y as he will be 
also if the creditor has merely covenanted not to sue the 
piincipal debtor and has reserved his rights against the 
suiety: and what pui’ports to be a release may be construed 
as a covenant not to sue (r), unless on the face of the 

instrument it is obviously intended as an absolute 
release (s). 


The acceptance by the creditor of a composition made 
by the principal debtor with his creditors voluntarily out¬ 
side the bankruptcy laws has also the effect of discharg¬ 
ing the surety, unless the composition deed reseiv^es the 
creditor s remedies against the surety (f). But if the com¬ 
position is effected under the bankruptcy laws, the surety 
is not in any case discharged, for the release of the prin¬ 
cipal debtor is brought about by operation of law and 
not by the act of the creditor, ajid the debtor is protected 


(o) Midland Motor Showrooms v. Newman, 1929, 2 K. B. 2oC. 

(p) Oroenwood v. Francis, 1899, 1 Q. B. 312. 

(q) Commercial Bank-of Tasmania v. Jones, 1893, A. C. 313. 
iqq) Cowper v. Smith (1838), 4 M. & W. 519; Perry v. National 

Provincial Bank of England, 1910, 1 Ch. 4G4. 

(r) Green v. Wynn (1869), L. R. 4 Ch. App. 204. 

(s) MercantUe Bank of Sydney v. Taylor, 1893, A. C. 317. 

(1789), 3 Bro. Ch. 1; Bateson v. Gosling 
UB71), L. R. 7 C. P. 9; Cragoe v. Jones (1873), L. R. 8 E.xch. 81. 
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by tlie statute from any liability to the surety (w). And 
for the same reasons if the debtor is made bankrupt and 
obtains his discharge, the surety is not released (x). But 
a person who has guaranteed the payment of rent during 
the term of a lease is discharged as to future rent 
by the lessee’s trustee in bankruptcy disclaiming the lease, 
for the disclaimer puts an end to the term, and tliero is 
therefore no more rent due from the lesseo after dis¬ 
claimer (y). The discharge of the surety in this case could 
be prevented by careful wording of the contract of 
suretyship, for the contract may continue the surety’s 
liability even after the principal debtor has ceased to be 
liable. For instance, where A. guaranteed the regular 
payment of interest on debentures issued by a company 
until the principal sum secured by the debentures should 
be repaid by the company, it was held that A. was liable to 
pay the interest even after the company’s dissolution, 
for the principal sum had not been repaid (a); but, where 
the contract was to pay the interest so long as the principal 
remained due, the company s dissolution discharged the 
surety from liability for future interest, because the principal 
was no longer due (6). 

(4) Again, if the creditor absolutely releases one of two 
sureties who are liable jointly or jointly and severally, 
the other surety is discharged, even though the release 
was gi\en under a mistake of law, for the release of one 
joint debtor discharges all (c). This is a legal rule which 
has no application where the sureties are severally, and not 
jointly, liable; but even in that case, an absolute release 
of one surety ■wdll, on equitable principles, discharge the 
other to the extent of the contribution which he could 
have claimed if there had been no release, and of which 
he is deprived by the release (d). A mere covenant not 


(m) Jie Jacobs (1875), L. R. 10 Ch. App. 211. 

(ar) It is now expressly so enacted by Bankruptcy Act 1914 
ss. 16(20), 28(4). j' . . 

(y) Stacey v. IJiU, 1901, I K. B. 660; Morris db Sons, Ltd. v, Jeffrevs 
(1932), 49T. L. R. 76. ^ ^ 

(а) Re Filzgeorge, 1905, 1 K. B. 462. 

(б) Re Moss, 1905, 2 K. B. 307. 

(c) Nicholson v. Revill (1836), 4 A. & E. 675. 

(d) Ward v. National Bank of Neio Zealand (1883), 8 App. Ca. 7.'>5. 
And see Smith y. Wood, 1929, 1 Ch. 14. 



SURETTSHIP. 


499 


to sue one of the sureties does not, however, discharge 
the other either at law or in equity; and an instrument, 
purporting to release one surety, and at the same time 
to reserve the creditor’s remedies against the other, may 
be construed as a covenant not to sue (e). But where 
there is an absolute written release of one surety, parol 
evidence will not be admitted to show that it was in¬ 
tended to reserve the remedies against another surety ( f). 

Where one surety executes the guarantee on the under¬ 
standing that another shall do so too, the failure of the 
latter to sign the document absolutely discharges the 
former, for the contract he agreed to enter into has never 
been completed (p). 

(5) A surety is entitled on payment of the debt to all 
the securities which the principal debtor has given to the 
creditor (h). If, therefore, the creditor loses the securities, 
or suffers them to get back into the possession of the 
debtor, or does not make them effectual by giving 
notice (f), or by registration (/c), where notice or registra¬ 
tion is necessary, the surety Avill be discharged, but only 
to the extent of the secuiities so lost (?). 

A surety is not discharged by reason of the creditor’s 
remedy against the principal debtor becoming statute- 
barred, provided that the remedy against the surety 
himself is not also statute-barred (m). 


(c) Price V. Barker (ISoS), 4 Ell. & Bl. 760, at p. 777. 

(/) Mercantile Bank of Sydney v. Taylor^ 18S).‘l, A. C. 317. 

{(j)iEvan3 V. Bremridge (1856), 8 De G. M. & G. lUO. 

{h) See ante, p. 491. 

^ (») Strange v. Foohs (1863), 4 Giff. 408 (an assignment of a thing 
in action). 

(*) Wulff V. Jay (1872), L. R. 7 Q. B. 756 (a bill of eale). 

(0 Taylor v. Bank of New South Walee (1886), 11 App. Ca. 596, 
at pp. 602, 603. 

(»n) CarUr v. White (1883), 25 Ch. D. 666, at p. 672. 
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Jurisdiction 
in equity. 


Partnersliip 
Act, 1890. 


CHAPTER XXXIII. 

P.4RTNERSniP. 

Before the Judicature Acts, the jurisdiction of the Court 
of Chancery in paitnership matters, though nominally 
concun-ent, -was practically exclusive. At common law 
an action of account could be brought by one partner 
against another, but that action had for a long time been 
practically obsolete (a), and, though one partner could sue 
another at law for damages for breach of the partnership, 
agi’eement, that remedy was in many cases inadequate to 
do complete justice between the parties. By its powci’S 
of ordering specific performance of an agreement to 
execute articles of partnership, or specific performance of 
particular clauses in the articles of an existing partner¬ 
ship, of ^-anting an injunction to prevent breach of the 
partnership agreement or of the duties of a partner, of 
ordering a dissolution of the partnei*ship and the taking 
of the necessary accounts bet^\'oen the partners, of appoint¬ 
ing a receiver pending the dissolution, and of ordering 
full discovery between the pai’ties, the Court of Chancery 
had prectic^y acquired an exclusave jurisdiction in 
partnership matters. Accordingly, the dissolution of 
partnerships and the taking of partnership accounts have 
been specifically assigned to the Chancery Division (6). 

The whole law of partnership has now been codified 
by the Partnership Act, 1890; but by s. 46 of the 
Act, the rules of equity and of common law applicable 
to partnership are to continue in force, except so far as 
they are inconsistent with the express provisions of the 
Act. 


(а) See past, p. 521. 

(б) Judicature Act, 1925, s. 56, replacing Judicature Act, 1873, 
8. 34. As to the County Court jurisdiction, see ant€, p. 12. 
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The Court will occasionally order the specific perform- Specific 
ance of an agreement to enter into a partnerehip, but will pj-' tormanco 
usually only do so where the agreement is for a fixed and 
definite period of time and there have been acta of part paitnerphip. 
performance by the plaintiff (<^). 

When a partnership has been constituted, the Court Enforcement 
will in many cases enforce by injunction the due obseiw- i>y injunction 
ance of the terms of the partnership and of the duties partnerM!" 
which under the general law the paitners owe to each 
other. For instance, an injunction may be granted to 
prevent one partner from excluding another from the exer¬ 
cise of the right, to which, in the absence of agreement, 
he is entitled (e), of taking part in the management of 
the partnership business (/). On the other hand, a 
partner who has become of unsound mind may, pending 
an action for dissolution, be restrained from interfering 
in the business (g). Again, an injunction may be granted 
to enforce a partner’s right of inspecting, pereonally or by 
proper agent, the partnership books (^). So, too, the 
improper exercise of a power of expulsion may be re¬ 
strained (;)• Again, an injunction may be granted to 
prevent a partner from engaging in another business con¬ 
trary to a clause in the partnership articles, or, even 
though there be no such clause, if the business is a rival 
business (/c). 


Partnership articles frequently contain a clause lefer- 
ling mattei-s in dispute between the partners to arbitra¬ 
tion. Where that is so, and the defendant objects to the 
Court’s entertaining the action, the Court will generally 
refuse to interfere, remitting the parties to the arbitra¬ 
tion as their self-chosen forum, provided that the question 
in difference is within the agreement for reference and 
that substantially the whole dispute may be settled in 

(d) Seroy v. Biroh (1804), 9 Ves. 357; England v. Curling (1844), 
8 Beav. 129; Scott v. Payment (1868), L. R. 7 Eq. 112. 

(c) Partnership Act, 1890, s. 24 (6). 

(/) Hall V. Hcdl (1860), 12 Beay. 414. 

(^) 7. V. 8., 1894, 3 Ch. 74. 

{h) Bevan v. FTcift, 1901, 2 Ch. 59: Partnership Act, 1890, 
8.24(9). 

(») SeoRlwe/y. Daniel (1853), 10 Ha. 493; Carmichael v. Evans, 
1904, 1 Ch. 490; Green v. Howell, 1910, 1 Ch. 495. 

(*) England v. Curling (1844), 8 Beav. 129. 
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the arbitration (/). The Court justifies its action in 
enforcing these references under the express words of s.4 
of the Arbitration Act, 1889, which provides that 
if any party to a submission commences any legal pro¬ 
ceedings in any Court against any other party to the 
submission in respect of any matter agreed to be referred, 
any party to the proceeding may at any time after 
appearance, and before delivering any pleadings or taking 
any other steps (n) in the proceedings, apply to the Court 
to stay the proceedings, and the Court, if satisfied that 
there is no sufficient reason (o) why the matter should 
not be referred in accordance "with the submission, and 
that the applicant was at the commencement of the pro¬ 
ceedings, and still remains, ready and willing to do all 
things ne^ssary to the proper conduct of the arbitration, 
niay (in its ju^cial discretion (p)) make an order stay- 
ing the pioceedings, first, however, if the business requires 
it, appointing a receiver and manager (g). Where the 
submission refers all matters in difference between the 
parsers to arbitration, the arbitrator has power to order 
a dissolution of the partnei'ship (r), and the same power 
as the Court has of ordering a return of the whole or 
part of a premium paid by one partner to the other (.s). 

A partnei'ship is constituted by agreement, express or 

1 of the Partnei'ship Act, 
1890,^ as the relation which subsists between persons 
carding on a business (^) in common \vith a view of 
profit. But a company which is registered under the 
Companies Acts, or is incorporated under any other Act 
of Parliament or letters patent or Royal Charter, or which 
IB engaged in working mines in the Stannaries, is not a 


(0 7. Willans, 1894, 2 Ch. 478. 

(«) See Ford's Hotel v. Bartlett, 1896, A. C. 1; Richardson v. 
Le Maxtre, 1903, 2 Ch. 222; Ochs v. Ocha, 1909, 2 Ch. 121. 

(o) See Barnes v. Youngs, 1898, 1 Ch. 414; Bonnin v. Neame, 1910, 
^ Ch.^732; Freenuxn v. Chester Rural District Council, 1911, 1 
K. B. 7S3; Metropolitan Tunnel and Public If'orks London Electric 
Rig. Co., 1926, Ch. 871. 

(p) Re Carlisle (1890), 44 Oh. D. 200. 
iq) Pint V. Roncoroni. 1892, 1 Ch. 633. 

(r) Fawdreg v. Simpson, 1896, 1 Ch. 166. 

(5) Belfield v. Bourne, 1894, 1 Ch. 521. See post, p. 513. 

(«) Basinaas includes every trade, occupation, or profesaion: Part¬ 
nership Act, 1890, 3. 45. 
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partnership (u). It is often a dilRcult matter to deter¬ 
mine whether persons are carrying on a business in 
common or not so as to constitute a partnership. Sect. 2 
of the Act enacts that mere co-ownership does not of itself 
create a partnership, whether the protits of the common 
property are shared between the co-owners or not, nor 
does the mere sharing of gross returns; but the receipt 
by a pereon of a share of the profits of a business is prmid 
facie evidence that he is a partner in the business, though 
it does not of itself make him a paitner. This enactment 
is founded on the decision of the House of Lords in Cox 
V. Hickman (a?), which did away with the old idea that 
any one who shared in the net profits of a business must 
necessarily be a partner. There are many cases in which 
a person may slmre in the profits and not be a partner. 

For instance, a creditor may be paid his debt by instal¬ 
ments out of the profits, a servant may be remunerated 
by a share of the profits instead of by a fixed salary, 
a widow or child of a deceased partner, or the vendor of 
the goodwill of a business, may receive by way of annuity 
a portion of the profits {y). In every case all the circum¬ 
stances must be considered to find out the real agreement 
between the parties ( 2 ). 

The relations of partners to one another are governed Mutuiil rights 
by the partnership agreement, or, in default of agree- 
ment, by the rules laid down in the Partnership Act, depend on 

1890. It must be remembered, however, that their mutual agreement 

rights and duties, whether ascertained by agreement or ^ 

defined by the Act, may be varied by the consent of all the agreement, 
partners, and that such consent may be either express or 
inferred from a course of dealing (a). 

The partnership property includes not only all property wimt pro- 
originally brought into the partnership stock, but also all 
property acquired, by purchase or otherwise, on account property, 
of the firm or for the purposes and in the course of the 
partnership business {by, and unless the contrary inten- 


(«) Partnership Act, 1890, s. 1. 

(*) (1860), 8 H. L. C. 268. 

(y) Partnership Act, 1890, s. 2 (3). 
(») Davis V. Davis, 1894, 1 Ch. 393. 

(а) Partnership Act, 1890, s. 19. 

(б) Ibid. 8. 20. 
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How it niu>t 
be (le;ilt with, 
and }iow it 
devolves. 


tion appears, property bought with money belonging to 
the firm is deemed to have been bought on account of the 
firm(c). All partnership property must be held and 
applied by the partnem exclusively for the purposes of 
the partnership, in accordance with the partnership agree¬ 
ment. The legal estate or interest in any partnership land 
will, however, devolve according to its nature and tenure, 
but in trust, so far as necessary, for the persons beneficially 
interested (^); so that, if two partners are joint tenants 
of the land, and one dies, the legal estate w ill vest in the 
sui-vivor in trust for the partnership; and if the land is 
vested in one partner alone the legal estate will on his 
death pass to his representatives on trust for the partner¬ 
ship. 


Whether land Where co-owners of an estate or interest in any land, 

co“ o"^ers oT partnership property, are partners as to 

other land profits made by the use of that land, and purchase other 
out of the land out of the profits to be used in like manner the land 
latter afto‘" purchased belongs to them, in the absence of agreement 
which they Contrary, not as partners, but as co-owners for the 

are partners same respective estates and interests as are held by them 
prop^rt^ original land at the date of the purchase (e). 


Partaership Partiieiship land, unless the contrary intention appears, 

aTconVerted Created as between the partners (including the repro- 
into per- sentatives of a deceased partner), and also as between 

fionalty. the persons entitled to the property of a deceased partner, 

as _ personal and not real estate (/). The reason of 
this is that on a dissolution of the partnership it is 
necessary to sell the land in order to pay the firm s debts 
and divide the surplus between the partners. The share 
of a partner in the partnership property is only his pro¬ 
portion of the partnership assets after all the debts have 
been paid, A devise, therefore, of all a testator s share 
in the business premises of the firm is ineffectual if the 
firm is insolvent at his death (^); but, if the other pro¬ 
perty of the firm is sufficient to pay the debts, the devise 


(c) Partnership Act, 1890, a. 21 

(d) Ibid. 8. 20. 

(e) Ibid. B. 20. See Waterer y. WaUrer 0873). L. R. lo Eq. 
402; Bavis v. Bavis^ 1894, 1 Ch. 393. 

(/) Partnership Act, 1890. s. 22. See an/«, p. 195. 
ig) Farquhar v. Eaddon (1871), L. R. 7 Ch. App. 1. 
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is effective as between tbe beneficiaiies claiming under the 
iwill, and the devisee will take the testator’s share of the 
land free from liability to contribute to the debts (^). 

Partnership property at one time was liable to be taken 
in execution to satisfy the separate debt of an individual 
partner, but a writ of execution against such property 
can now issue only on a judgment against the hrm. In 
lieu of execution, the Court may, on application by 
summons of any judgment creditor of a partner, make an 
order charging the partner’s share -witli the separate 
judgment debt and interest thereon, and may also appoint 
a receiver towards realisation of the charge, and direct all 
accounts and inquiries which might have been directed if 
the charge had been made in favour of the jutlgment 
creditor by the partner (i); but the Court will direct an 
account only in special circumstances, since an express 
charge usually confers no right to an account (k). When 
a charging order is made the other partners may at any 
time redeem the interest charged or may purchase it if 
a sale is directed (^). They liave also the right, at their 
option, of dissolving the partnership (m). 

The interest of partners in the partnership property 
and their rights and duties in relation to the partnerahip 
are, by s. 24 of the Partnership Act, 1890, to be deter¬ 
mined by the following rules, in the absence of agreement, 
express or implied:— 

(1) All the partners are entitled to shaie equally in the 
capital and profits of the business, and must contribute 
equally towards the losses, whether of capital or otheiTVise, 
sustained by the firm. 

(2) The firm must indenmify every partner in respect 
of payments made and personal liabilities incurred by him 
(a) in the ordinary and proper conduct of the business of 
the firm, or (b) in or about anything necessai'ily done for 
the preservation of the business or property of the firm. 


(h) Brettell v. Holland, 1907, 2 Ch. 88. 

(») Partnerahip Act, 1890, a. 23. 

(*) Brown, 3an»on ^ Co. v. Hutchinson, 1895, 2 Q. B. 126. 
And see xnfra, p. 607. 

(0 Bartner^ip Act, 1890, a. 23. 

(m) Ibid. 8. 33. 
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No power 
to expel a 
partner. 


(3) A partner is entitled to 5 per cent, interest on 
actual payments or advances made for partnership pur¬ 
poses beyond his agreed capital. 

(4) A partner is not entitled before the ascertainment 
of profits to interest on his capital. 

(5) Every partner may take part in the management 
of the partnership business. 

(6) No partner is entitled to remuneration for acting 
in the partnership business. 

(7) No person may be introduced as a partner without 
the consent of all existing partners. But the articles 
frequently contain a power for a partner to nominate a 
successor, and, if this power is properly exercised, the 
nominee will be treated in equity as a partner in spite of 
the refusal of the other partners to recognise him as 
such (n). 

(8) Any difference arising as to ordinary matters may 
be decided by a majority, but no change may be made in 
the natuie of the partnership business without the consent 
of all existing partners. 

(9) The partnership books are to be kept at the firm’s 
principal place of business, and every partner may liave 
access to and inspect and copy them; and he may employ 
an unobjectionable agent for this purpose (o). But a 
partner who has sold the goodwill of the partnership busi¬ 
ness to hia co-partner, and is about to leave the firm and 
set up a nval business, will be restrained from copying 
the names and addresses of the firm’s customers with a 
view to soliciting their custom in the new business (p)- 

No majority of the partners can expel any partner 
unless a power to do so has been conferred by express 
agreement between the partners (y). 


Duty of good 
faith between 
partners. 


Partners are bound to render true accounts and full 
information of all things affecting the partnership to any 
partner or his legal representatives (r), and every partner 
must account to the firm for any benefit derived by him 


(n) Bt/rne y. Beid, 1902, 2 Ch. 735. 

(o) Sevan v. TFebb, 1901, 2 Ch. 59. Op. Norey y. Keep, 1909, 

1 Oi. 561; Dodd y. Amalgamated Marine Workers* Union. 1924. 
1 Oh. 116. (p) Trego y. Bunt, 1896, A. C. 7. 

(y) Partnership Act, 1890, a. 25. (r) Ibid. %. 28. 
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without the consent of the other partners from any trans¬ 
actions concerning the partnership, or from any use by 
him of the partnership name or business connection,—a 
rule which apphes also to transactions undertaken after 
the partnership has been dissolved by the death of 
a partner, and before its affairs have been completely 
wound up, either by any surviving partner or by the 
representatives of the deceased partner (s). If a partner, 
without the consent of the other partners, carries on any 
business of the same nature as and competing with that 
of the firm, he must account for and pay over to the firm 
all profits made by him in that business {t). But if the 
business is not a competing one, and the partner in pur¬ 
chasing it did not act on information acquired by him by 
reason of his position as a partner, he is not liable to 
account to the firm, even though by carrying on the 
business he has committed a breach of the partnership 
articles (w). 

With regard to the rights of an assignee of a partner s Position of an 
share in the partnership, it is provided by s. 31 of the 
Partnei-ship Act, 1890, that the assignment, whether share, 
absolute or by way of mortgage or redeemable charge, 
does not entitle the assignee, during the continuance of 
the partnership, to interfere in the management or 
administration of the partnership business or affairs, or to 
require any accounts of the partnership transactions, or 
to inspect the partnership books, but entitles him only to 
receive the assignor’s share of profits, and the assignee 
must accept the account of profits agreed to by the 
partners. In case of a dissolution, however, the assignee 
is entitled to an account as from the date of the dissolution 
for the purpose of ascertaining the share to which he is 
entitled (v). It has been held that an agreement made 
honestly between the partners for payment of a salary to 
one of them is binding on the assignee as being a matter 
of “ management or administration ” (a;), but that, as he 
is entitled to the assignor’s actual share, he is not bound 

(«) Partnership Act, 1890, s. 29. And see Clements v. Hall (1858), 

2 De G. & J. 173. (0 Ihid. s. 30. 

(m) Trimble v. Goldberg, 1906, A. C. 494; Dean v. UoDawell 
(1878), 8 Ch. D. 345; Aas v. Benfutm, 1891, 2 Ch. 244. 

(t) See Bonnin y. Neame, 1910, 1 Ch. 732; Public Trustee y. Elder, 

1926, Ch. 776. 

(ar) Re Oarwood'e Trusts, 1903. 1 Ch. 236. 
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bj an agreement made between the partners after the 
assignment pui’porting to alter the amount or value of 
the share as fixed by the articles {y). The assignee must 
indemnify the assignor against the liabilities of the 
partnership {z). 


Dibsolution of A partnership may be dissolved in various ways. Sub- 
partnership : any agreement between the partners, it is dissolved 

(1) By ex- by the expiration of the fixed term or by the termination 

termor of the adventure or undertaking for which it was entered 

termination into (fl). It frequently happens, however, that a partner- 
of adventure, entered into for a fixed term is continued after the 

"fnofix°er expiration of the terra, and in tliat case, if there is no 

term. express new' agreement, the rights and duties of the 

partners remain the same as they were at the expiration 
of the term, so far as is consistent with the incidents of 
a partnership at will (6). If the partnership was entered 
into for an undefined term, any partner may, subject to 
any agreement between the partners, dissolve the partner¬ 
ship by notice at any moment he pleases, the dissolution 
taking effect from the date mentioned in the notice, or, 
if no date is mentioned, from the date of the communica¬ 
tion of the notice (c), and from that date the partnership 
exists only for the purpose of winding-up its affairs (d). 
I he notice need not be under seal, although the pai tner- 
ship was originally constituted bv deed, but a written 
notice IS necessary^ in that caseVe). Once given the 
notice cannot be withdrawn except with the consent of 
all the partners (/). 

( 2 ) By tank- Subject to any agreement between the partners, a 

o^Srge on’ Partnership is dissolved as regards all the partners by the 
partner’s death or bankruptcy of any partner; and it may, at the 
share. option of the Other partners, be dissolved if any partner 

suffers his share of the partnership property to be charsred 
under s. 23 of the Partnership Act for his separate 


(y) V. Driscoll, 1901, 1 Ch. 294. 

( 2 ) Dodson V. Dotvney, 1901, 2 Ch. 620. 

(а) Partnership Act. 1890, s. 32. 

(б) Ibid. s. 27. See Daw r. Herring, 1892. I Ch ‘’84 
(c) Ibid. ss. 26, 32. 

(<f) Crawshay v. Maule (1818), 1 Swanst. 508. 

(€) Partnership Act, 1890, s. 26. 

(/) Jones V. Lloyd (1874), L. R. 18 Eq. 271. 
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debt (^). But a voluntary assignment by a partner of 
his share in the partnership does not appear to give the 
other partners the right to dissolve the partnership (/i), 
though it would probably be a good ground for applying 
to the Court for a dissolution. 

A partnership is in every case dissolved by the happen¬ 
ing of any event which makes it unlawful for the business 
of the firm to be carried on or for the members of the 
firm to caiTy it on in partnership (z). For instance, if 
an Englishman living in England is in partnership with 
a German living in Germany, and war breaks out between 
England and Germany, the partnership is at an end(y;. 

A partnership may also, by s. 35 of the Partnership 
Act, 1890, be dissolved by the Court on the application 
of a partner in any of the following cases;— 

(a) When a partner is found a lunatic by inquisition, 
or is shown to the satisfaction of the Court to be of 
permanently unsound mind (k), in either of which cases 
the application may be made as well on behalf of that 
partner as by any other partner: 

(b) When a partner, other than the partner suing, 
becomes in any other way permanently incapable of per¬ 
forming his part of the partnership: 

(c) When a partner, other than the partner suing, has 
been guilty of such conduct as, in the opinion of the 
Court, regard being had to the nature of the business. 
IS calculated to prejudicially affect the carrying on of 
the business: 

(d) When a partner, other than the partner suing, wil¬ 
fully or persistently commits a breach of the partner¬ 
ship agreement, or otherwise so conducts himself in 
matters relating to the partnership business that it is not 

(.{/) Partneraliip Act, 1890, 0 . 33. 

(A) Jlo Garwood's Trusts, 1903, 1 Ch. 236, at p. 239. 

(t) Partnership Act, 1890, a. 34. 

(;) Slevetxson ^ Sons, Ltd. v. Aktiengesellsohait fur Cartonnagen- 
Industrie, 1918, A. C. 239. But the enemy partner’s interest 13 not 
forfeited; ho is entitled to bo p^id at tho ond of the wax his share of 
capital and profits under s. 42, infra, p. 513. 

(*) See, e.g., Waters v. Taylor (1813), 2 V. A B. 299; Rowlands 
^Evans (1862), 30 Beav. 56. The judg« in lunacy, as well as tho 
Chancery Division, has power to dissolve the partnership under s. 119 
of the Lunacy Act, 1890. 


(3) By part¬ 
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becoming’ 
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reasonably practicable for the other partner or partners to 
caiTj on the business in partnei'ship with him: 

(e) When the business of the partnership can only be 
carried on at a loss: 

(f) Whenever, in any case, circumstances have arisen 
which, in the opinion of the Court, render it just and 
equitable that the partnership be dissolved. For in¬ 
stance, the Court might dissolve the partnership in the 
event of such incompatibility of temper and disagreements 
between the partners as to destroy all mutual confi¬ 
dence {m). 

From what In the case of a dissolution by the Court, the dissolii- 
datediesolu- tion takes effect from the date of the judgment, unless 
(^urt ta*kes is Ordered by reason of a distinct breach by one partner 
effect. of the partnership articles, in which case it may be marie 

Rescission uf to take effect as from the date of the breach (r?)* Where 
partnership the Coui't rescinds the partnership contract, as it mav 

of fraudT“‘^ ground of the fraud or misrepresentation of 

misrepresen- parties, the rescission will, as between the 

tatiou. parties, take effect as from the commencement of the 

partnership (o). In such a case the party entitled to 
rescind is, without prejudice to any other right, entitled 
(a) to a lien on the surplus partnership assets, after 
satisfying liabilities, for any money paid by him for the 
purchase of a share in the partnership and for any capital 
contributed by him, and (b) to stand in the place of the 
creditors of the firm for any payments made by him in 
respect of the partnership liabiHties, and (c) to be 
indemnified by the person guilty of the fraud or making 
the representation against all the debts and liabihties of 
the firm (p). 

Power of After the dissolution of a partnership the authority of 

dfssoluHo^n to partner to bind the firm, and the other rights ‘and 

w?nd upOie obligations of the partners, continue, not-withstanding the 
business. dissolution, so far as may be necessary to wind up the 

affairs of the partnership, and to complete transactions 
begun but unfinished at the time of the dissolution, but 

(m) Watn^ty v. Well^ (1861), 30 Beav. 56. 

(n) Lyon v. Tweddell (1881), 17 Ch. D. 529. 

(o) Rawlins v. Wickham (1858), 1 Qiff. 355. 

(p) Partnership Act, 1890, s. 41. 
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not otherwise (^). For instance, any partner can, for 
the purpose of winding-up the partnership affairs, mort¬ 
gage or pledge the fim’s personalty, and could, before 
1926, create an equitable mortgage of the firm's realty (r), 
whether the mortgage was elfected to secure a present 
advance or a past debt (s). The firm, however, is in no 
case bound by the acts of a partner who has become 
bankrupt, but this limitation does not affect the liability 
of any person who has, after the bankruptcy, represented 
himself or knowingly suffered himself to be represented as 
a partner of the bankrupt (t). 

On dissolution every partner is entitled, as against the 
other partners, and all persons claiming through them 
in respect of their interests as partners, to have the pro¬ 
perty of the partnership applied in payment of the debts 
and liabilities of the firm, and to have the surplus assets 
after such payment applied in payment of what may be 
due to the partners respectively, after deducting what may 
he due from them as partners to the firm; and for that 
pui’pose, any partner or liis representatives may, on the 
termination of the partnership, apply to the Court to wind 
up the business and affairs of the firm (h). The usual 
course is to sell all the partnersliip property, and the fact 
that the partnership articles provide for a division of the 
assets among the partners does not prevent the Court from 
ordering a sale of the business as a going concern, and 
appointing a receiver and manager to preserve it pending 
the sale (v). 

The goodwill of the business is part of the partnersliip 
assets, and, therefore, on a dissolution it must be sold, 
in the absence of any provision to the contrary in the 


(g) Ibid. 8. 38. 

(r) Quesre, whether a sole surviving' partner could now do this, 
having regard to s. 27 (2) of the Law of Property Act. 1925, which 
requires two trustees to receive capital money arising under a trust 
for sale. As to the effect of that Act on land held by partners, see 
He Fuller's Contract, 1933, Ch. 052. 

(«) Butohart v. Iheaser (1853), 4 De G. M. & G. 542; Its Clough, 
Bradford Commercial Banking Co. v. Cure (1885), 31 Ch. D. 324; 
lie Bourne. Bourne v. Bourne, 1906, 2 Ch. 427. 

(t) Partnership Act, 1890, s. 38. (m) Ibid. s. 39. 

(w) Taylor v. Neate (1888), 39 Ch. D. 638. 
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partnership articles (ar). It was thought at one time that 
on the death of a partner the goodwill survived to the 
other partners, so that the representatives of the deceased 
partner were not entitled to be paid anything by the sur¬ 
viving partners in respect of his share of the goodwill, 
unless the articles provided for such payment. But it is 
now settled that the goodwill does not survive, but that 
the representatives of the deceased partner are entitled, 
in the absence of agieement, to have the goodwill sold 
03 part of the partnership assets {y). The representatives, 
however, may be deprived of all rights in the goodwill 
by the terms of the partnership articles. Where, for 
instance, the articles provided that the share of a deceased 
partner should be taken at the amount standing to his 
credit at the last balance sheet, it was held that no allow¬ 
ance was to be made for goodwill (z). If the articles 
provide that, on the death of a partner, the sui*viving 
partner shall take over the assets at a valuation, the good¬ 
will must be appraised on the footing that, if it were 
sold, the 6Ui*viving partner would be at liberty to carry 
on a rival business, but would not have the right to solicit 
the old customers of the firm or to carry on the business 
under the old name (a). And, if the articles provide that 
on the dissolution of the partnership the goodwill shall 
belong to one of the partners exclusively, he can restrain 
the other (or the other’s executor, if the dissolution is 
caused by death) from soliciting the old customers or 
using the old name, but cannot, in the absence of a pro¬ 
vision on the point, restrain him from starting a rival 
business, the articles being in effect a sale of the good¬ 
will to the one partner by the other (6). 


Iffect of 
issolution 
'ithout any 
lie or 
flHignraent 
: goodwill. 


If on a dissolution no sale or assignment is made of 
the goodwill, and no agreement is entered into with regard 
to the use of the firm name, each of the partners is entitled 
to carry on business under that name, provided that he 
does not by so doing expose his former partners to any 


(x) Lsvy V. Walker (1S7&), 10 Ch. D. 436; Hill v. Fearis. 1905, 
1 Ch. 466. 

(y) Re David and Matthewi, 1899, 1 Ch. 378, at p. 382. 

(z) Hunter v. Dewling, 1895, 2 Ch. 223. 

(fl) Re David and Matthev:s, 1899, 1 Ch, 379. 

(5) Trego v. Hunt, 1896, A. C. 7; Jennings 7. Jennings, 1898> 
1 Oh. 37S; Bcorne v. Wicker, 1927, 1 Ch. 667. 
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risk of liability. Whether there will be any such risk is a 
matter to be determined by consideration of all the cir¬ 
cumstances of the case (c). 

Where one partner has paid a premium to another on 
entering into the partnership, the Court has power on 
dissolution, in certain circumstances, to order the repay¬ 
ment of the premium or of such part thereof as it thinks 
just, having regard to the terms of the partnership 
contract and to the length of time during which the 
partnership has continued. But this power only exists if 
the partnership was entered into for a fixed term, and has 
been dissolved before the expiration of the term otherwise 
than by the death of a partner, and it cannot be exercised 
if the dissolution was wholly or chiefly duo to the mis¬ 
conduct of the partner who paid the premium, or if the 
dissolution was effected by agreement containing no pro¬ 
vision for a return of any part of the premium (d). If a 
return of premium is desired, it should be asked for at 
the trial of the dissolution action; if the ordinary judg¬ 
ment is taken, the Court will only in very special cir¬ 
cumstances subsequently order a return (e). 

Where any member of a firm hfLs died or otherwise 
ceased to be a partner, and the surviving or continuing 
partners carry on the business with the firm’s capital 
without any final settlement of accounts, the outgoing 
partner or his estate is entitled, at the option of himself 
or his representatives, to such share of the profits made 
since the dissolution as the Court may find to bo attribu¬ 
table to the use of his share of the partnership assets, or 
to 5 per cent, interest on his share. But this right does 
not exist if the partnership contract gives the surviving 
or continuing partners an option to purchase the interest 
of the deceased or outgoing partner, and they duly exercise 
the option, complying with the terms of the option in all 
material respects (/). In ascertaining the share of profits 
to which the deceased or outgoing partner or his estate is 

(c) Burchell v. Wilde, 1900, 1 Ch. 551. And SCO Tmonsend v. 
Jarman, 1900, 2 Cli. 698. 

Pnrtnorehip Act, 1890, s. 40. And eee Wilson v. Johnstone 
(1673), L. R. 16 Eq. 606. 

V. Itobinson (1885), 29 Ch. D. 170. 

T u ^i^rtnorship Act, 1890, a. 42. Atid see Vyse v. Foster (1874), 
■L.. K. 7 H. L. 318 ; Manley v. Sartori, 1927, 1 Oh. 157. 

S. 
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entitled, the Court will make allowance for the skill and 
trouble of the surviving or continuing partners {g), but if 
no profits have been made the latter will have no claim to 
any remuneration (^), though they will be allowed their 

just expenditure {i). 


Deceased or 
outgoing 
partner’s 
nhare is a 
debt. 


Subject to any agreement between the partners^ the 
amount due from surviving or continuing partners to an 
outgoing partner or the representatives of a deceased 
partner in respect of the outgoing or deceased partner’s 
share is a debt accruing at the date of the dissolution or 
death (A:). There is no fiduciary relation between the 
surviving or continuing partners and the outgoing part¬ 
ner or the representatives of the deceased partner, so that 
the rights of the latter, being mere legal rights, may be 
barred by the Statute of Limitations (Z). 


Final dis¬ 
tribution of 
assets on a 
dissolution. 


In settling accounts between the partners after a dis¬ 
solution of partnership, the provisions in that behalf con¬ 
tained in the partnership articles must first he observed. 
Subject to any such provisions, the rules applicable 
are contained in s. 44 of the Partnership Act, 1890. 
By that section, losses, including losses and deficiencies 
of capital, are to be paid first out of profits, next out of 
capital, and lastly, if necessary, by the partners 
individually in the proportion in which they were entitled 
to share profits (?n). The assets of the firm, including the 
sums, if any, contributed by the partners to make up 
losses or deficiencies of capital, are to be applied in the 
following manner and order: — 

1. In paying the debts and Liabilities of the firm to 
persons who are not partners therein: 

2. In paying to each partner rateably what is due from 
the firm to him for advances asdistingfuished from capital: 

3. In paying to each partner rateably what is due from 
the firm to him in respect of capital: 


{g) Brown v. De Tastet (1821), Jac. 284. 

{h) Aldridge v. Aldridge^ 1894, 2 Ch. 97. 

(i) Burdon v. Barkus (1862), 4 De G. F. & J. 42. 

(k) Partner^p Act, 1890, s. 43. 

{1) Knox V. Gye (1872), L. R. 5 H. L. 656. And see Noyes v. Crawley 
(1878), 10 Ch. D. 31; Qopala Chetty v. Vijayaraghavachariar^ 1922, 
1 A. C. 488. 

{tn) See hereon Gamer v. Murray, 1904, 1 Ch. 57 
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4. The ultimate residue, if any, is to be divided among 
the^ partners in the proportion in which profits are 
divisible. 


If the dissolution is proceeding under an order of the 

Court, before the costs of the action are paid out of the 

assets not only must all advances made by the partners 

be provided for, but, if one partner has drawn out a 

gieater proportion of his capital than the other, the latter 

must receive a similar proportion of his capital; if after 

that the assets are insufficient to pay the costs, they must 

ho home by the partners in proportion to their shares in 
the profits (n). 


Iho liability of the estate of a deceased partner for the 
firm s debts and obligations must now be considered. In 
the hi'st place it should bo noticed that his estate is not 
liable for partnership debts contracted after his death (o), 
and that the continued use of the old firm-name or of the 
deceased partner’s name as part thereof will not of itself 
make his executors or administrators or his estate liable 
mr any partnership debts contracted after his death (/>). 
I^s estate is, however, liable for the firm’s debts and 
obhgations incurred wliile lie was a partner, for, thougli 
the liability of partners for the debts and obligations of 
the firm is strictly joint only (y), yet after the death of a 
partner it has long been treated in equity as so far several 
as to enable the firm’s creditors to obtain payment out of 
the estate of the deceased partner. The equitable rule is 
now recognised by the Partnership Act, 1890, s. 9, which 
piovides that after a partner’s death his estate is to be 
severally liable in a duo course of administration for such 
ebts and obligations so far as they remain unsatisfied, 
|ut subject to the piior payment of his separate debts. 

10 firm s creditors, therefore, have a right to sue the 
sui-yiving partners at law, and also a right to resort in 
equity to the estate of the deceased (r). 


(n) noss V. JFhite, 1894, 3 Ch. 326. 

2 K R 189.0, 8. 36 (3). See v. Miller, 1903, 

1897, 2 Q. B. 396. 

(2 1890, 8. 14 (2). 

1890 (1879), 4 App. Caa. 504; Partnership Act. 

(O Matheaon v. XntduHff, 1896 , 2 Ch. 836. 
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Ill what order 
coste of a 
dissolution 
action arc 
paid. 


Creditors 
may. on de- 
(•fuse of one 
partner, 
u^'iiinst aur- 
vivors or 
a^rainst tlie 
estate of the 
dece.ased: 
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but oeparaW 
creditors will 
usually be 
paid out of 
separate 
estate before 
partnership 
creditors. 


Partnership 
creditors are 
paid out of 

partnership 

funds before 

separate 

creditors. 

No one may 
prove in 
competition 
with his own 
creditors. 


Limited 

partnerships. 


From the rule that the separate creditors must be pwd 
out of a deceased partner’s estate before the partnersbp 
creditors receive anything, it foUows that if a partnerahip 
creditor institutes proceedings for administration of tto 
separate estate, and it is proved at the hearing that the 
estate will leave no sui-plus after payment of the separate 
ci’editors, his action will be disimssed (s); and that a 
creditor of the partnerehip, who is indebted to the deceased 
partner individually, cannot, in the administration of the 
deceased partner’s estate, set off the one debt against the 
other (i). The rule, however, is subject apparently to two 
exceptions. If the partnership debt was incurred by 
means of a fraud committed by the partners or any one 
of them, the creditor may, at his option, treat the debt 
either as joint or as separate (w). And if there is no 
joint estate at all, and no solvent partner who can be sued, 
the creditor may apparently prove against the separate 
estate of the deceased partner and claim payment pari 
passu with the separate creditors (x). 

On the other hand, the cieditors of the firm have a right 
to be paid their debts out of the partnership assets before 
the separate creditors of the deceased partner reocivo 
anything. This rule appears to have no exception. 

If money is due from the firm to the deceased partner, 
his personal representatives cannot, as a rule, claim pay¬ 
ment of it out of the fii-m’s assets until all the joint debts 
have been paid in full, for no man may prove in competi¬ 
tion with his own creditors {y). For the same reason, a 
partner of the deceased caimot claim payment of a debt 
out of the deceased’s estate until all the joint creditors 
are fully satisfied, i.e., by payment of twenty shillings in 
the pound and 4 per cent, interest (z). 

An entirely new feature was introduced into partnership 
law by the Limited Partnerships Act, 1907. Before 
that Act English law knew nothing of an unincorporated 


(») Re Barnard, Edwards v. Barnard C1886), 32 Ch. D. 447. 

(<) Stephemon v. Chiswell (1797), 3 Vea. 566. 

(m) Re Collie, Ex parte Adamson (1878), 8 Ch. D. 807. 

(a?) Re Budgett, Cooper v. Adains, 1894, 2 Ch. 557. 

{y) Naneon v. Gordon (1876), 1 App. Cas. 195; Re Douglas, 1030, 
1 Ch. 342. 

(z) Re Howes, 1934, Ch. 49. 
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partnerehip in which the liability of any of the members 
of the firm to creditors was limited. Each partner was 
liable for the whole of the debts of the firm, and the only 
way of avoiding this liability Wiis to obtain incorporation 
under the Companies Acts or otlier^vise. It was indeed, 
and still is, possible to lend money to a person engaged, 
or about to engage, in business under a ^\Titten contract 
entitling the lender to receive a rate of interest varying 
with the profits or a share of the profits of the business, 
without incurring the unlimited liability of a partner, 
lepayment of the loan being, however, deferred until after 
payment in full of all the other debts of the borrower in 
the event of his becoming bankrupt, or arranging with his 
creditors to pay them less than twenty shillings in the 
pound, or dying insolvent (a); but the lender in such a 
case is in no sense a partner. Now, however, by the 
Limited Partnerships Act, 1907, any number of persons, 
not exceeding ten for banks, or twenty for any other 
business (b), may enter into a limited partnership, consist¬ 
ing of one or more persons called general partners, who 
will be fully liable for all debts and obligations of the firm, 
and of one or more persons called limited partners, who 
will be liable only to the extent of the capital contributed 
by them (c). But limited partnerships have not proved 
popular, mainly because a limited partner cannot, during 
the continuance of the partnership, draw out or receive 
back any part of his contribution (d), and is not allowed to 
lake part in the management of the business (c). 

A limited partnership differs from a limited company 
in that one at least of its members must be fully liable for 
the firm’s obligations, whereas in a limited company all 
the members enjoy a limited liability, being only respon¬ 
sible for the amount due on their shares or for the amount 
of their guarantee. It differs from an ordinary partner¬ 
ship in the following respects: — 

(1) A limited partnership must be registered with the 
Registrar of Joint Stock Companies (/). 

(а) Partne^iip Act, 1890, as. 2 (3) (d), 3. 

(б) There is a similar limitation in the numbers of an ordinary 
partnership: Companies Act, 1929, s. 357. 

(o) Limited Partnersliips Act, i907, s. 4. 

(d) Ibid. 8. 4 (3). V , » g 

if) Ibid. 68. 5, 15. As to registration under the Ilegistration of 
Business Names Act, 191C, see ivjra, p. 519. 


Differences 
between a 
limited 
partnership 
and a limited 
company, and 
between the 
former and 
an ordinary 
partnership. 
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(2) A limited partner may not take part in the manage¬ 
ment of the partnership business^ and has no power to 
bind the firm. He may, however, by himself or his agent 
inspect the books of the firm, and examine into the state 
and prospects of the partnership business, and ad\dse \vith 
the partnei'S thereon. If he does take part in the manage¬ 
ment, he is liable for all debts and obligations of the firm 
incurred while he so takes part in the management as 
though he were a general partner (e). 

(3) A limited partnership is not dissolved by the death 
or bankruptcy of a limited partner, and the lunacy of a 
limited partner is no ground for dissolution of the part¬ 
nership by the Court unless the lunatic’s share cannot be 
otherwise ascertained and realised (/). 

(4) In the event of the dissolution of a limited ])artner- 
ship its affaii-s are wound up by the general partners, 
unless the Court otherwise orders (^g). An application to 
the Court to wdnd it up had originally to be made by 
petition under the Companies Acts, but the enactments 
relating to bankruptcy now' apply to it much in the same 

it were an ordinary partnership, and it is no 
longer -wound up as if it w'ere a company 

(5) In an ordinary partnersliip any difference arising 
as to ordinary matters connected wdth the partnership 
busine^ is decided by a majoiity of all the partners, but 
in a limited partnership only the votes of the general 
partners count (i). This is subject to any agreement 
between the partners. 

(6) In an ordinary partnership no person may be intro¬ 
duced as a partner without the consent of all existing 
partners, unless the partnership agreement allows such 
introduction, as it often does in permitting a partner to 
nominate a successor (A:); hut in a limited partnership, in 
the absence of a contrary agreement, a person may be 
introduced as a partner without the consent of the existing 
limited partners, and a limited partner may, with the 
consent of the general partners, and without obtaining the 


(e) Limited Partnerships Act, 1907, s. 6 (I). 

(/) Ibid. 3 . 6 (2). fyj s_ Q (;i). 

(A) Bankruptcy Act, 1914, 3. 127. 

(0 Partnership Act, 1890, a. 24 (8); Limited Partnerships Act, 
1907, 8.6 (5). ^ 

(k) Partnership Aot, 1890, b. 24; Bt/rne v. Rffid, 1902, 2 Ch. 785. 
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consent of another limited partner, assign his share in the 
partnership, and confer on the assignee jiil his rights (/). 

(7) In an ordinary partnership if a partner suffers his 
share of the partnership property to be charged under 
6.23 of the Partnership Act, 1890, for his sopaiate debt, 
the other partners may, at their option, dissolve partner¬ 
ship {m)\ but, in the absence of agreement, this is not so if 
the charging order is made against a limited partner ). 

(8) A limited partner is, in the absence of a^-eomeut, 
not entitled to dissolve the partnei'ship by notice (?0» ^ 
thing ■which a general partner can do if the partnersliip is 
entered into for an undefined time (o). 

In connection with the law of partnership, attention 
may be called to the Registration of Business Names Act, 
1916, though it is not confined to businesses carried on 
in ])artnership. The Act requires a firm which has a plaf o 
of business in the United Kingdom to be registei'ed at an 
office established under the Act if (1) it Cannes on business 
under a business name wliich does not consist of the true 
euniamos of all the partners who are individuals and the 
corporate names of all partners who are corporations with¬ 
out any addition other than the true Christian names of 
individual partners or initials of such Christian names (p ); 
or (2) a member of the firm has at any time changed his 
name, except where a natural-born British subject changed 
his name before the age of 18, or a woman changed hers 
by mamage, or a peer by succession to a title; or (3) the 
firm carries on business wholly or mainly as nominee or 
trustee of or for others, or acts as general agent for a 
foreign firm (g'). Moreover, changes in the registered 
particulars must also be registered (r). The registration 
must be effected within fourteen days after the business 
is commenced or the change occurs, as the case may be (s). 
A penalty is imposed for default (/), and, which is per¬ 
haps more serious, contracts entered into by the firm 


(0 Limited Partnerships Act, 1907, a. 6 (5). 

(m) Partnership Act, 1890, s. 33. 

(n) Limited Partnerships Act, 1907, s. 6 (6). 

(o) Partnership Act, 1890, s. 32. . . r *• 

(p) If two partners have the same surname, the addition of an s 
does not make registration necessary. 

iq) Registration of Business Names Act, 1910, ss. 1, 2, 22. 

(r) Ibid. 8. 7. (8) Ibid. ss. 0. 


Rogistratioa 
under the 
BiiHiresd 
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during the time of default cannot be enforced by the firm 
unless the Court giunts relief from the disability, it 
may do on the ground that the default was accidental or 
due to inadvertence or some other sufficient cause, or that 
otherwise it is just and equitable to grant relief («).. 
Kelief can be granted in all proceedings on the contract, 
not only up to judgment but also after judgment has 
been signed, so as to validate all proceedings, e.g., bank¬ 
ruptcy proceedings, taken on the judgment (x). As 
fourteen days are allowed for registration, a contract en¬ 
tered into during that time is enforceable, although the 
firm never registers (?/). The Act does not prevent the 
other party to the contract from enforcing it, or the 
firm itself, if sued, from setting up any rights under the 
contract by way of counterclaim, set-off, or otherwise {z). 


(u) Registration of lousiness Names Act, 1916, s. 8. See Danid r. 
Rogers, 1918, 2 K. B. 228; Weller v. Denton, 1921, K. B. 103. 

(x) Re Shaer, 1927, 1 Ch. 355; Hawkins v. Duche, 1921, 3 B. 
226. 

(y) Re A Debtor (No. 5 of 1910) (1919), S9 L. J. K. B. 40. 

(z) S. 8, 
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CHAPTER XXXIV. 

ACCOUNT. 

At common law an action of account lay in certain 
cases, but the modes of proceeding in the common 
law action were very unsatisfactory, and as soon as the 
Court of Chancery began to assume jurisdiction in matters 
of account the remedy at law gradually fell into disuse. 
The superiority of the equitable remedy arose mainly from 
the facts that the Court of Chancery could compel the 
defendant to make discovery on his oath, which the 
Common Law Courts could not do, and that its machinoiy 
and administrative powers were better adapted for taking 
accounts than those of the Common Law Courts. 

The jurisdiction of the Court of Chancery to order an 
account was of a twofold character. In the first place, 
it had an exclusive jurisdiction to order an account in 
aid of a purely equitable right. Thus, a cestui que trust 
could obtain an account from liis trustee or a mortgagor 
from his mortgagee who had entered into possession, and 
a remainderman could compel a tenant for life whose estate 
was granted to him without impeachment of waste to 
account for the proceeds of equitable waste committed 
by him (a). In the second place, the Court of Chancery 
had a concurrent jurisdiction to order an account in certain 
cases in aid of a legal right. These cases appear to have 
been the following: — 

(i) A principal could maintain a suit in equity for 
an account against his agent on the ground of the cx)n- 
fidence reposed by the principal in the agent and the 
impossibility of discovering, except by the oath of the 
agent, how he had acted in the execution of his 
agency (5); and the agent was required to account also 

(a) Ueds {Duke of) v. Amhent (1846), 2 PhU. 117. 

(ft) Beaumont v. Boultbee (1800), 5 Vc3. 485; Mackenzie v. John- 
•ton (1819), 4 Madd. 373. 


WliT actions 
% 

for account 
were gene¬ 
rally brought 
in Chancery. 


Ill wliat cases 
equity allows 
an account : 

(u in aid *)f 
an cciuitahle 
right; 


(b) in aid of a 
legal right. 


(i) Principal 
against agent, 
but not vicr 
vend. 
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for the secret profits he might have made (c). But the 
agent could not, ^ a rule, obtain an account against his 
principal, for an agent has usually all the knowledge 
i-equisite’to support his rights, and requires no discovery, 
and reposes no special confidence in his principal (d^). 
Equity would also decree an account against the infringer 
of a patent, copynght, or trade mark, on the ground that 
the owner of the right might treat the infringer as his 
agent; but the owner could not claim both damages and 
an account of the profits, for by claiming an account he 
waives the wrong (e). In the case of a patent the power 
to order an account has now been taken away by 
statute (/). 


(ii) Cases of 
mutual 

acc(»uuts. 


(ii) Equity also assumed juiisdiction where there were 
mutual accounts between the plaintiff and the defendant, 
i.e.y where not merely had one party received money and 
paid it on account of the other, but ■where each of two 
parties had received and paid on the other’s account (r;). 


(iii) Cases of 
special 
complication. 


(iii) Equity also entertained a suit for an account where 
there were circumstances of special complication, render¬ 
ing the taking of the account dilFicult at law (h), though 
it was uncertain what measure of complication was neces¬ 
sary to give equity jurisdiction (i), especially as the 
Common Law Coui'ts had a statutory power to refer 
matters of account to arbitration (k). 


(iv) As inci¬ 
dent to au 
injunction. 


(iv) Equity had also jurisdiction to order an account 
in connection with its power of granting an injunction to 
prevent the violation of a legal right,—a jurisdiction ex¬ 
tended to the granting of damages by Lord Cairns’ 
Act(Z). Thus, where the Court granted an injunction 


(c) Parier v. McKenfia (1874), L. R. 10 Ch. App. 96. 

(d) Padwxch v. SUinley (1852), 9 Uare, 627. 

(O NeiUon v. Betts (1871), L. R. 5 H. L. 1. 

(/) Patents and Deai^ Act, 1919. a. 10. 

{g) Phillips V. Phillips (1852), 9 Hare, 471 

(A) O'ConMr v, Spaight (1804), 1 Sch. & Lef. 305. 

(i) Taff f'ole Railway Co. y. Nixon (1847), 1 H. L. Caa. HI; 
South Eastern Railway Co, v. Martin (1848), 2 PhiU. 758: Phillip* 
y. Phaiips (1852). 9 Har«, 471. ^ 

(k) Common Law Procedore Act, 1S54. a. 3. See now Judicature 
Act, 192o. B. 89. 

(0 The Chancery Amendment Act, 1858. See post, p. 678. 
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to prevent legal waste, it might order the defendant to 
aocount for any profit derived from acts of waste already 
committed. But this jurisdiction only existed as inci¬ 
dent to an injunction. If there was no power to grant 
an injunction, the Court of Chancery could not order on 
account of the profit made by the commision of a tort (^). 

Since the Judicature Acts an action for an account Ktfootof 
can be brought in any case in which equity or common law Judicature 
had jurisdiction formerly to order an account. For con- 
venience, it is provided by the Judicature Act, 1925, 

3.56 (m), that actions for the taking of partnership and other 
accounts shall be commenced in the Chancery Division, 
but in simple cases the action is often brought in the 
King’s Bench Division. The commonest cases in which 
accounts are ordered are in favour of a cesUii que trust 
agamst a trustee, of a beneficiary or creditor against an 
executor or administrator, of a mortgagor against a mort¬ 
gagee, of a principal against an agent, and of one partner 
against another. No account can be obtained by a 
customer against his banker, the relation between thern 
being in no sense fiduciary, but merely that of debtor and 
creditor (n). 


Where land is held by several co-owners, and one of 
them is receiving the profits in exclusion of the others, or 
is alone working the mines under the land, the remedy of 
the othera is account, and not trespass, unless there is an 
actual ouster by the one tenant of the others (o). This 
remedy of account was first given to joint tenants and 
tenants in common by the statute 4 & 5 Anne, c. 3, s. 27, 
under which the one tenant may charge the other as his 
bailiff and compel him to aocount for what he has received 
beyond his fair share (p). A similar remedy of account 
is available against a person who takes possession of the 
land of an infant, the Court treating him as a bailiff and 
not as a trespasser or adverse possessor (q). 


Account at 
the suit of one 
co-tenant 
ngaiuHt 
another; anJ 
ag^ainst 
pereou in 
posaee.siou of 
infant’s 
laud. 


(l) JeauB College v. Bloom (1745), 3 Atk. 262. 

(m) Formerly s. 34 of the Judicature Act, 1873. 

(n) Foley v. SUl (1848), 2 H. L. O. 28. 

(o) Jacobs V. Seward (1872), L. R. 5 H. L. 464; Job v. Fotton 
(1876), L. R. 20 Eq. 84; Olyn v. Howell, 1909, 1 Ch. 666. 

(p) See Siurion v. Richardaon (1844), 13 Mee. & W. 17. 

w) H<yward v. Earl of Shrewsbury (1874), L». R. 17 Eq. 378; 
Hobbs, Hobbs y. Wade (1887), 36 Oh. D. 553. 
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Chief defences 
to an action 
for an 
account: 

(1) Stated or 

Kittled 

account. 


It is ordinarily a good defence to an action for an 
account that the parties have already in ■v\Titing stated and 
adjusted the items of the account and struck the balance; 
and this is a fortiori the case if the account has been settled 
by payment. But if there has been any mistake, accident, 
or fraud by which the account stated is in truth vitiated 
and the balance is incorrectly fixed, equity will not suffer 
the account to be conclusive upon the parties, but will in 
oases of fraud or of serious errors direct the account to 
bo opened and taken afresh, and will in other cases give 
the plaintiff liberty to “surcharge and falsify.” The 
effect of the liberty to surcharge and falsify is to leave 
tho account in full force as a stated or settled acoount, 
except so far as it can be impugned by the plaintiff on 
whom is imposed the burden of proving errors and mis¬ 
takes (r). The showing of an omission for which credit 
ought to be given is a surcharge; the proving a purported 
payment to be wrongly inserted is a falsification. 


The power of the Court under the Moneylenders Act, 
1900, 6. 1, to reopen settled accounts,—a power which is 
additional to and not in derogation of existing jurisdic- 
rion, has already been referred to (s). 


Settled 
accounts raav 
be set up 
though the 
order 

directing an 
account does 
not refer to 
them. 


Where an order directs an account ^vithout referring 
to settled accounts, the accounting party may set up 
settled accounts, though the order does not direct that 
settled accounts shall not be disturbed, and the opposite 
paity ma.y impeach them, though the order does not 
expressly give him liberty to do so (t). 


(2) Bar of 
time. 


An action for an account must be brought within six 
^>ears after the cause of action arose (m), unless the 
accounting party is in the position of an express 
Trustee (a:), or is a solicitor (;y). An agent, although he 
stands in a nduciary relation to his principal, is not an 


(r) Pitt V. Cholmondeley (1754), 2 Vea. Sr. 565 

(s) See ante, p. 476. 

(0 Ilolgate y. Shutl (1884), 27 Ch. D. Ill; 28 Ch. D. 111. 

T Lim.tatioa Act 1623, s. 3 (as to ordinary accounts); MercantUe 
Law Amendment Act, 1856, s. 9 (as to accounts between merchants). 

{x) Burd,ck y- Garrick (1870), L. R. 5 Ch. App. 233; Sortk 
Amerxean Co. y. Watkino, 1904, 1 Ch. 242; 1904, 2 Oi. 233. 

(y) Cheeie y. Koto. 1908. 1 Ch. 24.5. at p. 252 
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express trustee, and can therefore plead the Statutes of 
Limitation in answer to an action for an account {z). 

Altogether apart from the Statutes of Limitation, a 
claim for an account be barred by the plaintiff’s 

laches and acquiescence; but it is important to remember 
that this only applies where the Court is exercising the 
formerly exclusive jurisdiction of the Court of Chancery, 
and not where the claim to have an account was recog¬ 
nised at law before the Judicature Acts. A legal claim 
to am account, as distinct from an equitable, can only be 
bari'ed by the Statute of Limitations. 


(z) Friend v. Young, 1897, 2 Ch. 421; Henry v. Hammond, 191.'^, 
2 K. B. 516. 


(3; Lache.'i aud 
acqxiiescaace. 
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CHAPTER XXXV. 

SET-OFF, AND APPROPRIATION OF PAYMENTS AND OF 

SECURITIES. 


Section l,~Set-off. 


Set-off at 
cci/imon law. 


Set-off under 
HtatiitP. 


Until the reig-n of Queen Anne no set-off of one debt 
against another was allowed at law, except where the 
debts were mutual connected debts (n). If, therefore, A. 
owed B. £100 for goods sold and delivered, and B. owed 
A. the same sum on a promissory note, and B. brought 
his action against A. to recover the price of the goods, A. 
could not plead as a defence that B. owed him £100 on 
the promissory note, but his only remedy was by a 
separate cross-action. The glaring injustice of this rule 
in the case of B. s msolvency first directed the legislature's 
attention to the rule, and a right of set-off in bankruptev 
was conferred by 4 .4nne, c. 17, and 5 Geo. II. c. 30 (b). 
pe next step was taken by the legislature in the reign of 
George II., the ‘ Statutes of Set-off ”(c) proidding that 
m all cases of mutual debts a right of set-off should e.xist, 
although neither of the parties was bankrupt. 


Set-off iu 
equity. 


Whether any right of set-off was recognised in equity, 
apart from the statutes of Set-off, is not clear (d). It 
is certain, however, that the Court of Chancery adopted 
those statutes, and applied them to cases whei-e one or 
both of the cross-demands was or were purely equitable, 
while, on the other hand, following the spirit of the 


(а) Dale v. SoUett (1767). 4 Burrow, 2133. 

(б) See now s. 31 of the Bankruptev Act IQl-l 
(r) 2 Geo. II. c. 22; 8 Geo. II. c 2I ’ 

^ Burrow, 2214, at p. 2220; 
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statutes, it ‘would not allow a set-off, even at law, where 
there Avas an equity to prevent it (e). 

The Statutes of Set-off applied only in the case of debts, xo set-otT of 
A claim for unliquidated damages could not bo set-off, claim for 
either at law or in equity, unless the claim for damages 
arose out of the transaction which gave rise to the debt (/), 
e.g.^ a claim for damages for breach of warranty on a sale 
of goods might have been set up in answer to an action 
for the price of the goods (^). Even in the case of debts 
the Court had no power, where the debt due to the 
defendant exceeded that due to the plaintiff, to give 
judgment for the balance. 


The Statutes of Set-off have now been repealed, but the counter- 
jurisdiction conferred by them upon the Court still exists jaii-iafTes^ now 
under the Judicature Acts and Rules, and a new power possible 
to set up a counterclaim for damages has been given to the 
the defendant, so that as far as possible all matters in 
controversy betAveen the parties may be completely and Ruien. 
finally determined, and all multiplicity of legal proceed¬ 
ings avoided {h). The present practice is governed by 
Order XIX. r. 3 of the Rules of the Supremo Court, 
which proAddes that a defendant may set-off or set up by 
way of counterclaim any right or claim, whether it sounds 
in damages or not, and such set-off or counterclaim will 
have the same effect as a statement of claim in a cross¬ 
action so as to enable the Court to pronounce a final 
judgment in the same action both on the original and on 
the cross-claim. But, to prevent injustice, it is provided 
that the Court may order separate trials if conAdneed that 
the plaintiff’s and the defendant’s claims cannot be con¬ 
veniently disposed of in the one action. There is, there¬ 
fore, no difference now betAveen set-off at law and set-off 
in equity. 


Tho debt which is set-off need not have been originally A debt of 

by tbe plaintiff to the defendant. If A. sues B. for ^efcndimtiB 
a debt, B. may set-off a debt originally owed by A. to 0., only assi^neo 

___may be set-off. 

(1878), 9 Ch. D. 595. 

(/) NewfouTuUand Oovernment v. Newfoundland B. C, (1888) 13 
App. Ca. 199. 

Jf) See now Sale of Gooda Act, 1393, s. 53. 

(A) Judicature Act, 1925, s. 43. 
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but since assigned by 0. to B. An assignee has a full 
and absolute right to say that the debt is his debt for all 
purposes, including the purposes of set-off (f). 


Set-off 

prevented bv 
an intervening 
equity. 


Set-off may be prevented by some intervening equity 
of a third person. For instance, if A., who holds partly 
paid-up shares in a company, and also a debenture 
issued by the same company, makes an assignment for 
value of his debenture to B., who gives notice to the 
company of the assignment, there can be no set-off in the 
winding-up of the company of the amount of any call 
made on the shares after the company received notice of 
the assignment against the amount due from the company 
on the debenture, for that would prejudice B. {k). As, 
however, an assignee of a thing in action takes subject to 
any right of set-otf existing at the time of the assignment, 
or arising before he has given notice to the debtor of the 
assignment (/J, the cotnpany could set-off the amount of 
any call made on A. before notice of the assignment was 
received, unless the debenture is negotiable (m); and, if 
B. was merely a general assignee for A.’s creditors, the 
company could set-off even a call made after notice of 
the assignment had been received (n). 


No set-off of 
a debt against 
a call on 
shares in a 
winding-up. 
unices the 
shareholder is 
l>aiikrupt. 


Again, a shareholder in a limited company, who is also 
a creditor of the company, is not allowed in a winding-up 
of the company, whether in or out of court, to set-off his 
debt against a call, whether made before or after the 
winding-up, until all the creditors have been paid in full (p). 
This is so, even though the shareholder has been sued for 
the call before the winding-up began, and has set up the 
debt due from the company as a set-off against the call, 
unless judgment has been given in the action ( 5 -). But, 
if the shareholder is bankrupt, the debt may be set-off 


(*) Bennett v. White, 1910, 2 K. B. 643. 

(k) Christie v. Taunton, ^o. Co., 1893, 2 Ch. 175. 

(l) See Biggerttaif v. Rou'att’i Wharf, Ltd., 1896, 2 Ch. 93. 

(w) Farmer v. Ooy ^ Co., 1900, 2 Ch. 149. 

(») lie Broken and Gregory, 1904, 1 Ch. 627. 

Ip) Grissell’s Case (1866), L. R. 1 Ch. App. 528; Be Whitehouse 
(1878). 9 Ch. D. 595; Alliance Film Corporation v. Knolee (1927), 
43 T. L. R. 678; Companies Act. 1929, s. 205. 

(y) Re Uirayn Maxim Lamp Co., i903, 1 (^. 70. 
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against the call (m), though not if the shareholder is an 
insolvent company (a:). 

No set-off is allowed unless the claims exist between the 

same parties, and in the same right, though this is not 

essential to a counterclaim (y). Therefore, there can be 

no set-off of a joint debt against a separate debt, or vice 

versd^ nor can a debt owing by an executor in his personal 

capacity be set-off against a debt owing to him as 

executor ( 2 ), unless the executor is also residuary legatee, 

and the estate is sufficient to pay all the debts and legacies, 

in which case the debt due to the executor is, in substance, 

due to him in his own right (a). So, too, if an executor 

or administrator sues for a debt which only falls due after 

the death of the deceased, e.^., money due on a life policy. 

the defendant cannot set-off a debt which was due to him 

from the deceased in his lifetime (b). Again, if money 

IS paid to A. by B. for a specific purpose, A. cannot set-oil' 

against a claim by B. for the money a claim of his own 

against B., even as regards any balance of the money 

which may remain over after the specific purpose is 

answered, for A. holds the money as trustee (c). But in an 

action to recover a debt due to the plaintiff as a trustee, 

the defendant is entitled to set up as a defence that the 

c^tui que trust is indebted to him in a sum, whether 

liquidated or unliquidated, exceeding the amount of the 
claim (d). 

A set-off is only available where an action would lie (e). 
If, therefore, A. sues B. for a debt, B. cannot set-off a 
promissory note given to him by A. for a loan made to 

A. when he was an infant (/); nor can a statute-barred 
debt be set-off (^). 

(M) Me Duokworth (1867), L. R. 2 Ch. App. 578. 

(*) Me Auriferous Properties, 1898, 1 Ch. 691. 

(y) Mt Midiardson, 1933, W. N. 90. 

{z) Btehop V. Church (1748), 3 Atk. 691. 

V. Finch (1871), L. R. 7 Q. B. 34. 

V. Hallett (1879), 13 Ch. D. 232; Me Gregson (1887), 

C*n. D. 223. 

,, i°\8iumore v. Campbell, 1892, 1 Q. B. 314; Me Mid-Kent Fruit 
o., 18w, 1 Oh. 567. («f) Bankea v. Jarvis, 1903, 1 K. B. 549. 

/?< » 1903, 2 K. B. 317. 

y\ ^wleg V. Mawley (1876), 1 Q. B. D. 460. 

(V) Walker v. Clements (1850), 15 Q. B. 1046. 

S. 


No Het-oft of 
debtd accruin'' 
iu different 
rights ; 


or where the 
claim is not 
enforceable 
by action. 
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Set-off in 
bankruptcy. 


Set-off ol a 
debt against 
a legacy or 
sbare of an 
estate. 


Only possible 
if the debt 
18 owing by 
the 

beneficiary 

himself; 


A verv wide right of set-off exists in bankruptc}’. 
WTiere there have been mutual credits, mutual debts or 
mutual dealings bebveen the bankrupt and any other 
person proving in the bankruptcy, the sum due from the 
one party is to be set-off against any sum due from the 
other party, and the balance only is to be claimed or paid 
on either side (h). This rule extends to a claim for un¬ 
liquidated damages arising out of or in connection with 
a contract (0> ^^d it applies to the administration in 
Chancery of an insolvent estate and to the winding-up of 
an insolvent company (j). 

Executor's right of set-off. 

The right of an executor or administrator to retain out 
of a pecuniary legacy or a share of residue a debt (k) due 
from the beneficiary to the estate is sometimes spoken of 
as a right of set-off. The right, however, is quite distinct 
from the ordinary right of set-off in an action. It exists 
even though the debt is statute-barred, for it rests on the 
principle that the beneficiary must be regarded as having 
in his hands an asset of the estate for which he must account^ 
and that he cannot claim any part of the assets without 
bringing into the estate the portion already in his hands (1)- 

This right of retainer or set-off only applies where the 
beneficiary is under a liability (though not necessarily a 
liability enforceable by action) to pay the debt at the 
time when the legacy or share of residue becomes payable. 
Where, therefore, J. B., who w'as entitled to a share in 
the residuary estate of his father, was also the sole residuary 
legatee and one of the executors of his aunt, who owed 
his father a statute-barred debt, it was held that this debt 
need not be brought into account as against J. B.^s share 

(h) Bankruptcy Act, 1914, s. 31. 

(t) Tilley r. Bon'man, 1910, I K. B. 745. 

(j) Administration of Estates Act, 1925, s. 34; Companies Act, 
1929, s. 262; Mersey Steel Co. v. Naylor (18S4), 9 App. Ca. 434; Be 
Oedney, 1908, 1 Ch. 804; Be Pennington and Owen, 1925, Ch. 825. 

{k) Including, apparently, a claito for damages (Be Jewell'^ 
Settlement, 1919. 2 Ch. 161). 

(1) Courtenay v. Williams (1844), 3 Ha. 539; (1846), 15 L. J. Ch. 
204; Be Akermau, 1891, 3 Ch. 212. 
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of his father’s residuary estate (/). Similarly, if a testator 
gives his residuary estate to his children living at his 
death and the children of any child then dead, the children 
of a dead child in claiming the share of their parent do 
not have to account for a debt due from their parent to 
the testator (m). 

Moreover, the beneficiary’s liability must be a sole and and id not 
not a joint liability; .a partnership debt cannot be retained ^ 
out of a legacy given to one of the partners (n). debt. 


Further, if the legatee’s debt is payable by instalments, The debt 

the executor cannot retain out of a legacy presently payable 

any instalments of the debt which are not yet due; for to 

do so would be to alter the contract between the testator 

and the debtor, and make the latter pay his debt before 
it was due (o). 


If a legatee becomes bankrupt after his right to the Position 
legacy has accrued, the executor may still retain a debt where 

egatee s bankruptcy, for the trustee in the bankruptcy 
^ better position than the bankrupt (p). But 
where the legatee is already bankrupt at the date of the 
estator s death, the executor may not retain, but can 

receive a dividend on the debt pari passu 
^th the other creditors (y); and, in such a case, if the 

has meanwhile been released from the 
ebt by obtaining a discharge or by a composition in the 
ankruptcy, he is entitled to receive his legacy in full (r). 

(l) Lawford v. Bruce. 1908, 2 Ch. 682. 

(m) e Biniis^ 1929, I Ch* 677* But they would have to account 

p 9)“" made to their parent {He Scott, 1903, 1 Ch. 1, at 

1911, 1 Ch. 7111, followed in He Pennington 
■wen, 1925. Ch. 825, a case of attempted set-off in winding-up. 

(o) Re Abrahams, 1908, 2 Ch. 69. 

Turner v. Watson, 1896, I Ch. 925; Stammers v. 
loiQ 7 ^ App. 195; Re Mellon, Milk v. Toivers, 

1 Ch. 37; Re Lennard. 1934, Ch. 235. 

(1878)f9cJ!'D'67r"*" 

(r) lie Sewell, White v. Sewell, 1909, 1 Ch. 806. 
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No retainer 
out of specitic 
lejiacv. 


Appropriation 
of piiyinents. 


The ttiree 
rule?*: 

(1) Debtor ha? 

right to 
appropriate. 


(2) The 
creditor ha'^ 
the next right 
of appropria¬ 
tion. 


The right to retain only applies to pecuniary legacies, 
not to a°legacy of something other than money, e.g., a 
specific legacy of stock (s). 

Si-xTioN ll.—Appopriation of paymenU. 

If a debtor who owes several debts to the same creditor 
makes a payment to him which is not sufficient to dis¬ 
charge all the debts, it is often iiu[)ortant to decide to 
which of the debts the [layment is to he appropriated or 
imputed. For instance, if A. owes B. two distinct sums 
of £100 each, and the earlier of the two debts is statute- 
barred, it is clear that if A. paid £100 to B., and that 
payment could he imputed to the earlier debt, B. could still 
recover from A. another £100; whereas if the payment 
were ai)propriated to the later debt, A. could plead the 
Statute of Limitations to any action by B. Ag^in, if 
A. owes B. two sums of £500 each, for one of which C. 
is a surety, and . pays B. £500, and the payment is 
imputed to the £500 for which C. in a surety, C.’s lia¬ 
bility will cease; whereas if it is im]>ute<^I to the otlnir 
£500, his liability will still remain. 

V 

The first rule upon the subject of a{)propriation is that 
the debtor has a right to appropriate any payment which 
he makes to whatever debt he may choose to apply it, 
hut he must exercise this option at the time of making 
the payment {t). An express appropriation is not necessary; 
it may be inferred from circumstances known to both parties, 
but not from an intention in the mind of the debtor un- 
conimunicated to the creditor (ii). 

In the next place, where the debtor has himself made 
no appropriation, the creditor is at liberty to apply the 
payment to any one or more of the debts which the debtor 
owes him; and he need not make an immediate appro¬ 
priation, but may do so up to the last moment, and even 
in the course of an action (v). The creditor may not, 

(s) Re Savage, Cull v. Hotoard, 1918, 2 Ch. i4f»; Re Taylor, Tayhr r. 
Wade, 1894, 1 Ch. 671. 

O Aron., Cro. Eliz. 68. 

(u) Parker v. Quinnpss (1910), 27 T. L. R. 129; Ltf/ion v. Lee/ion, 
1936, 2 K. B. 156. 

(y) The Mecca, 1897, A. C. 286, at p. 294; Smith v. R^Ou. UHl.'L 
2 K. B. 317, at p. 323; Seymour v. Pickett. 1905, 1 K. B. 715. 
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however, appropriate the payniont to an illegal item in 
the account, if there is a legal one unpaid (r); and where 
one of the debts is statute-barred, and the creditor appro¬ 
priates the payment in part satisfaction of the statute- 
barred debt, that will not revive the rest of the debt {y). 
An exception to the general right of the creditor to appro¬ 
priate is created by s. 9 of the Hirc-PurchiKse Act. 193b. 
Where a hirer is liable to make payments to the same 
owner in respect of two or more hire-piircha.se agreements 
to which the Act applies, the hii'or has his usual right to 
appropriate payments, notwithstanding any agreement to 
the contrary, but, if be fails to make any appropriation, 
the owner cannot do so; the payment will be appropriated 
by virtue of the section towards satisfaction of tlie sums 
due under the respective hire-purchase agreements in the 
proportions which those sums bear to one another. 

Where neither debtor nor creditor has made any appro¬ 
priation, the law appropriates the payment to the earliest 
debt which is not statute-baiTed, according to what is 
known as the rule in Clayton’s case (z). 

This rule receives its most frequent application in cases 
of iTinning accounts, where there are various items of 
debit on one side and various items of credit on the other 
side oocurring at different times, as in a banking account. 
In Clayton’s case{z)y on the death of D., a partner in 
a hanking firm, there was a balance of £1,713 in favour 
of C. on his current account with the bank. After the 
death of D. the suiwiving partners became bankrupt, but, 
before their bankruptcy, C. had dra\vn out sums to a 
larger amount than £1,713, and had paid in sums still 
more considerable. It was held that the sums drawn out 
by C. after D.’s death must be appropriated by the law 
to the payment of the balance of £1,713 then due, and 
that consequently the estate of D. was discharged from 
the debt due from the firm at his death, the sums subse¬ 
quently paid in by C. constituting a new debt, for which 

(*) Wrinhi V. Laing (1824), 3 B. & C. 165. 

ly) V. Fowkes (1839), 5 Bing. X. C. 455; Friend v. Young, 1897, 

Ch« 421 • 

(2) (1816), 1 Mer. 572. 


(3) If neither 
debtor nor 
creditor 
make.s the 
appropriation, 
the law makes 
it. 

The rule in 
Clnytou's casf. 
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Dreley v. 
fjoyd'i Ba)tl\ 


Whether the 
rule in 
Clayton'» cate 
does or does 
not ftpply* 


the survi\'ing members of the firm alone were liable. “ In 
such a case, there is no room for any other appropriation 
than that \vhich arises from the order in Avliioh the receipts 
and payments take place and are carried into account. 
Presumably, it is the sum first paid in tliat is first dmwn 
out. It is the first item on the debit side of the account 
that is discharged or reduced by the first item on the credit 
side. The appropriation is made by the very act of setting 
the two items against each other ” (a). 

Again, in Deeley v. Lloyds Bank (6), G. mortgaged his 
business premises, first, to a bank to secure an overdraft on 
his current account limited to £2,500, and afterwards to 
D. to secure £3,500, the second mortgage being expressed 
to be subject to the first. Notice of the second mortgage 
was given to the bank at the date of its execution, but the 
bank continued the account as one unbroken account 
instead of opening a fresh account. G. from time to time 
made payments into his account more than sufficient to 
pay oif the overdraft due to the bank at the date when the 
bank received notice of the second mortgage, and he also 
drew out considerable sums of money. It was held by 
the House of Lords that the rule in Clayton's case applied, 
so that the overdraft existing at the date of the receipt of 
notice of the second mortgage was paid off, and that the 
bank could not claim priority over D. in respect of any 
subsequent overdraft, the money having been advanced 
with notice of D.’s mortgage (c). Under the Law of 
Property Act, 1925, s. 94, however, notice of D.’s mortgage 
would not prevent the bank from claiming priority if it 
was under a contractual obligation to allow the overdraft {d). 

The rule is Claytons case is only applicable where 
there is, in fact, an account current and unbroken 
between the parties, and even then it is not an inflexible 
rule of law: its appHcation may be excluded by evidence 
either of an agreement between the parties or of circum¬ 
stances from which a contrary intention may be pre- 


(а) (1816), 1 Mer. pp. 008, 609. 

(б) 1912, A. C. 756. 

(c) See Hopkinson v. RoU (1861), 9 H. L. C. 514; ante, p. 343. 

(d) See ante, pp. 343, 344. 
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yunied (e). Nor does the rule apply as between trustee Re Halletr^ 
and cestui que trust, so that if a trustee pays £500 trust 
money into his own account at a bank on the 1st January, 
at which (^te there is no money standing to his credit, 
and pays in £500 of his o\vn on the 1st P’ebruary, and 
then on the 1st March draws a cheque for £500 for his 
own purposes, the remaming £500 will be treated as trust 
money, since the trustee will not be permitted to sav 
that what he has drawn out for his own purposes was not 
drawn out from his own money {(). The rule does, how¬ 
ever, apply between two sets of benellciaries whose money 
has been paid by the common trustee into one account 
and then drawn on by him for his own puiq) 03 es (g). 

Where subscribers contribute to a fund for charitable 
purposes which do not exhaust the fund and there is a 
resulting trust as to the unexpended residue, the rule in 
Clayton^s case is inapplicable and the balance belongs to all 
the subscribers rateably in proportion to the amount of 
their subscription irrespective of date (h). 


Section III. — Appropriation of securities. 

Where A. borrows money from B., A. may arrange wiint w 
with B. that securities in B.’s hands belonging to A. shall *J**^^^”*^ natioi 
be appropriated to meet the loan. In such a case, A. is of aecurlue^'. 
entitled, to the extent of these securities, to be indemnified 
by B. against personal payment of the loan; and B. may, 
in general, deal with the securities, rendering to A. the 
6 ui*plu6, if any, after payment of the loan; and B, may 
not, except by previous agreement with A., so deal with 
the securities, as to deprive A. of the indemnity which 
is afforded to him by the securities; so that, to the extent 


(e) The Mecca, 1897. A. C. 286; Mutto7i v. Peat, 1899, 2 Ch. 556 
{reversed on an inference of fact, 1900, 2 Ch. 79). 

(/) Re Hallett's Estate (1860), 13 Ch. D. 696; Re Oatway, Jlertalei 
V. Oatway, 1903, 2 Oh. 356. See also Roscoe v. Winder, 1916, 1 Ch. 
62; and arde, p. 187. 

189^^2^Ch^°4*3'^' (1889), 41 Ch. D. 456; Wood v. Stenning, 

(A) Re Rrxtish Red Cross Balkan Fund, British Red Cross Society 
V. Johnson. 1914, 2 Ch. 419. Contrast Re Welsh Hospital (Netley) 
fund, Thomas v. Att.-Qen., 1921, 1 Ch. 655. 
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Where there¬ 
in appropria¬ 
tion as 
bet ween 
drawer and 
acceptor of 
bill of 
exchange, 
holder has 
usually no 
ripht to the 
Ffcurities. 


except where 
the Ex parte 
Warxng rule 
applies. 


tliat B. disposes of the securities, the loan is discharged. 
\Vlieie A. boiTows from B. on successive loans, and g-ives 
successive securities to B. to provide for the payment 
of the loans, A. is deemed to have appropriated the suc¬ 
cessive securities to the loans in the order in which they 
were made; and the loans are successively discharged by 
the realisation of the securities respectively appropriated 
to them. 


Questions of appropriation of securities most usually 
arise in connection Avith bills of exchange. A., wishing- 
to borrow money from B., draws a bill of exchange on 
B. which B. accepts on the terms, either express or more 
often implied from general mercantile usage, or from the 
course of dealing between the parties, that A. shall remit 
to B. securities to indemnify him from liability on the 
bill. Hero the securities are appropiiated, as between A. 
and B., to meet the biU. A. is entitled to have the 
securities applied in payment of the bill, and, if B. fails 
to pay the bill at matunty, so that A. is compeUed to do 
60 , A- IS entitled to have the securities retransferred to 

^-n is only as between A. and 

B. It the biU IS indorsed to C., C., being a stranger to 

he ^ntract between A. and B., has no right to the 
benefit of the appropriation of the securities unless the 
benefit has been assigned to him_(i), or unless the rule in 
Ex parte ^^ armg (k) applies. Under this rule, if A. and 
B. are both bankrupt, or if both their estates are insol- 
\ent and wnder a forced administration (Q, C., as the 
holder of the bill is entitled to the benefit of the securities 
in B. s hands. This rule is not founded upon any equity 
belonging to C., for he was a stranger to the appropria¬ 
tion, and has not liad the benefit of it assigned to him; 

It is a rule of convenience, springing out of the necessities 
connoted with the administration of the estates of A. 
and B- B. s estate is not entitled to the benefit of the 
securities since the bill has not been met, and A.’s esUte 
is not entitled to them because unable to pay the bill. 

(i) Banner v. Johnston (1871) L R ^ tr r 1-7 t, , 

Shipley ^ Co. s. Rough 29 Ch D 's4S r ' irT ' 
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To escape from the deadlock, tlie soc.uritiea will be realised 
and the proceeds used to pay C., any baJance belonging 
to A.'s estate (m). 

The rule in Ex parte Waring is only applicable wiiere J.imitatitm-to 
(1) there is a double insolvency; (2) the creditor has a the rule, 
right to claim payment from both estates; and (3) there 
has been a specific appropriation of property to meet the 
bill. If, in the above example, B. alone were insolvent, 
the securities would have to be restored to A. (? 2 ), while, 
if A. alone were insolvent, B. would pay the bill and 
realise the securities to indemnify himself, handing over 
any balance to A.’s estate. 


(/n) also on the rale Re Richardson, Ex parte Smart (1872), 

L. it. 8 Ch. App. 220; Re Legqatt, Ex parte Betvhurai (1873). Iv. R. 
8 Ch. App. 966. y. V / 

(«) Re Boldero (1812). 19 Ve«. 25. 
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Iiia'l'-’Ciiwcy of 
remedy at 
law, ground 
(if equity 
jurisdiction. 


Ko specific 
p.'rforruanoe 
whendamages 
sufticieut 
compensa¬ 
tion : 


e.o.y a 
contract for 
a loan. 


Contract to 
sell land or 
g'rant a lease, 
the 

commonest 
contract 
.specifically 
enforced; 


CHAPTER XXXVI. 

SPECIFIC PERFORM.\NCE. 

By the common law, a contract to sell or transfer property 
was treated as a merely personal contract, for the breach 
of which damages, and damages only, were recoverable; 
but, in equity, the due performance of the contract itself 
would in many cases have been enforced, upon the ground 
of the inadequacy of the damagee recoverable for the 
breach. 

The ground of the jurisdiction in specific performance 
being the inadequacy of the remedy at law, it follows as 
a general principle that where damages at law wiR give a 
party the full compensation to which he is entitled, and 
will put him in a position as beneficial to him as if the 
agreement had been specifically performed, equity wiU 
not interfere (a). For example, a contract for the loan 
of money, whether on mortgage or without any mortgage, 
will not be specifically enforced, for the borrower can 
obtain money elsewhere and, if he has to pay more for it. 
may sue for damages (6). But there is a statutory 
exception to this rule under s. 76 of the Companies Act, 
1929, which makes specifically enforceable a contract to 
take up and pay for debentures in a company. 

The commonest case in which the Court specifically 
enforces a contract is where the contract is for the sale of 
land or for the granting of a lease. Contracts regarding 
land differ greatly from contracts respecting goods, 
because the land may have a peculiar value to the 
purchaser or lessee; and the Court, therefore, almost 


(a) Harnett v. Yielding (1805), 2 Sch. & L. at p. 552. 

(5) South Afrioan Territories ▼. Wallitigton, 1898, A. C. 309- 
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invariably decrees the specific performance of contracts 
regarding land, the jurisdiction extending to lands out of 
the jurisdiction where the contracting parties are within 
the jurisdiction (tZ). And as the Court will not interfere 
in favour of one party and not of the other, the vendor or 
lessor can maintain an action for specific performance iis 
well as the purchaser or lessee, although in most crises 
payment of damages would give him a complete 
remedy (e). 

But where the Court orders the specific performance of 
a conti*act, it proceeds not upon any mere distinction 
between land and personal chattels, but simply upon the 
ground that the damages recoverable at law will not in the 
particular case afford a complete remedy; so that, even in 
the case of personal chattels, if the damages would be 
inadequate, the Court will enforce a contract regarding 
them. Thus, though the Court would not order the 
seller of Government stock actually to deliver the 
stock, Government stock being always readily obtain¬ 
able in the market (/), it would order specific per¬ 
formance of an agreement for the sale and purchase 
of stock or shares in a company, which could not 
always be bought in the market (^f). So, too, specific 
performance has been ordered of a contract for the sale of 
an annuity (h)^ for the sale of debts proved in a bank¬ 
ruptcy, because, the dividends being uncertain, the 
damages recoverable at law might not accurately represent 
their value (t), and for the sale of articles of unusual 
beauty or rarity (fc). And the Court would also enforce 
an agieement for the purchase of growing timber if, m 
the circumstances, damages would not be a complete 
remedy to seller or buyer (Z), and would grant an injunc¬ 
tion to stop the seller fi’om preventing the buyer from 
entering on the land to cut the timber (w). Moreover, in 


(rf) Penn v. Lord Baltimore (1750), 1 Vea. Sen. 444. 
(e) Cogent v. Gibson (1864), 33 Beav. 557. 

(/) Cuddee v. Rutter (1720), 1 P. W. 570. 
ig) Dunouft v, Albreoht (1841), 12 Sim. 189* 

(5) Kenney v. Wexham (1822), 6 Madd. 355. 

(*) Adderley v. DixcM% (1824), 1 S. & S. 607. 

'(A) Faloke v. Gray (1859), 4 Drew. 651. 

(0 Buxton V. LUUr (1746), 3 Afck. 383. 

(m) Jones v. Tankerville. 1909, 2 Ch. 440. 
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(.’ourt docs 

n«.t always 
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where 

damages 

insufficient. 


Remedy is 
discretionary. 


the case of goods *’ as defined by the Sale of Goods Act,. 
1893, s. 52. the Court may in any action for breach of 
contract to deliver specific or ascertained goods direct that 
the contract shall be performed specifically without giving 
the seller the option of retaining the goods on payment of 

damages (n). 

Closely connected with the jurisdiction of equity t-o 
order specific performance of a contract for the sale of 
pemonal chattels is the jurisdiction to order specific 
delivery of chattels wrongfully detained by the defendant. 
At common law the defendant had the oj)tion of keeping 
the chattel and paying damages, but an order for delivery 
of the chattel could be obtained in equity if the thing 
was of peculiar value to the owner, e.g., if it was an lieir- 
loom (o), and if the defendant stood in a fiduciary position- 
to the plaintiff, whether as agent, trustee or broker, equity 
would order specific deliverj^ of the chattel, even if the 
plaintiff would have been fully compensated by the pay¬ 
ment of damages (p). Since the Common Law Proceduie 
Act, 1854, 8. 78, an order for the actual return of a 
chattel has been obtainable in an action of detinue without 
the intervention of equity. 

As has already appeared, the Court will not order 
specific performance where damages would fully comp^^-n- 
sate the plaintiff. But the converse of this proposition is 
not true. There are many cases in which the Court would 
not grant specific performance even where the remedy in- 
damages is insufficient. 

In the first place it must be remembered that specific 
performance is a discretionary remedy. This does not 
mean that it will be granted or "withheld arbitrarily, for 
the discretion is a judicial discretion, and exorcised on 
well-settled principles. It means that in an action for 
the specific performance of a contract of the class usually 
enforced, the Court may take into account circumstances, 
such as the conduct of the plaintiff or the hardship which 

(f») Sale of Goods Act, 1893. s. 52. See. e.^., Re Wait. 1927, I Ch- 
606. 

-o) Pusey V. Pu$ey (1684), 1 Vern. 273. 

(p) irood V. liowelife (1847), 2 Ph. 383. 
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an order for specific perforiiianoe would inflict on the 
defendant, "which could not be taken into account in an 
action for damages for breach of contract. 

Equity will not, of course, compel the speeilic perform- Contract.s 
anco of a contract which is immoral or contrary to the "'[‘ich (Miuity 
law of England (g'), even though it may be legal in the 
■country where it was made(r). Thus, the Court will not 
■enforce an agreement between husband and wife for future performance: 
seijaration (s), unless the parties were already living apart 
at the time of the agreement, and the agreement relating contract-, 
to future separation was part of a contract of reconcilia¬ 
tion (t). It was at one time thought that an agree¬ 
ment even for immediate separation was contrary to 
the ])olicy of the law, and therefore unenfon^eable. hut it 
is now' settled that such an agreement is not illegal, and 
will bo enforced, provided, at any rate, the agreement is 
entered into by way of compromise of matrimonial or 
other proceedings which the one party has taken or is in 
position to take against the other (7t). Where the agioe- 
ment is in the nature of a compromise of proceedings, it 
can be made directly between the husband and the wdfe 
without the interposition of a trustee (a;); but it seoms 
doubtful whether, in the absence of legal proceedings 
actual or possible, the Court would even now enforce an 
agreement for separation (y). 

Again, equity will not enforce an agreement which is (j) Agrec- 
merely voluntary, even though it is contained in a monts without 

deed (js), or which is determinable at will, such as an 
agreement to create a tenancy at will, or to enter into ments which 
partnership for no fixed term, for “equity, like natui'o, aredetenuin- 
does nothing in vain “(a). But an ogieemont for a able at will. 

(q) Eivitiff V. Osbaldiston (1837), 2 My. ic Cr. 53. 

<rl /lope V. Hope (1857), 8 De G. M. k G. 731. 

(«) Cartwright v. Cartwright (1853). 3 De G. M. k G. 982; Re 
Hope Johmtone, 1904, 1 Ch. 470; Brodw v. Jlrodis, 1917, P. 271. 

(0 ^ftyrick^s Settlement^ Meyrick v. Meyrick^ 1921, 1 Ch. 311. See 
also Lurie v. (1938), 3 All E. R. 156. 

(u) Wihon V. Wilson (1848), 1 H. L. C. 538; Cahill v. Cah%U 
(1883), 8 App. Ca. 420; Ilart v. Hart (1881), 18 Ch. D. 670; Besant 
V Wood (1879), 12 Oh. D. 606. 

(ar) Macgregor y. Macgregor (1888), 21 Q. B. D. 424. 

(y) Seo HuUe v. HuUe (1913), 103 L. T. 804. 

(*) Jeferys v. Jefferyt 0841), Cr. k Ph. 133. 

<o) Hercy y. Birch (1804), 9 Ves. 357. 
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tenancy from 3 'ear to year "will be enforced (h), and if the 
plaintiff has done acts on the faith of the defendant’s 
airieement to take him into partnership for a fixed term, 
the Court \vill order the execution of the partnership 
agreement (c). 

The incaj)acity of the Court to compel the cor^lete 
execution of a contract sometimes limits its jurisdiction to 
compel specific peiTormance. This principle is most 
frequently illustrated in cases of agreements to do acts 
involving personal skill, knowledge or inclination. Thus^ 
in Lumley v. Wagner {d), -where a lady agreed with a 
theatrical manager to sing at his theatre for a definite 
period, the Court refused to order her to sing (e). Again, 
equity -svill not enforce an infant’s apprenticesliip deed (/), 
the deed being enforceable before the justices under the 
Employers and Workmen Act, 1875 (^); but, after the 
apprenticeship is over, the Court will grant an injunction 
to prevent the breach of a reasonable restrictive covenant 
contained in it (h). 

On the same principle, a contmct to do continuous 
successive acts involving constant superintendence by the 
Couif; will not be specifically enforced (i), though the 
Court will, in a proper case, decree the execution by the 
defendant of a covenant to do the acts, and the plaintiff 
will then from time to time recover damages from tbo 
defendant for every successive breach by him of his 
covenant (^). This principle has been sometimes alleged 
to be the foundation of the rule that specific performance 
will not usually be ordered of a contract to build or repair; 
but the true reason of the rule appears to be that damages 
would be an adequate compensation in most cases for the 


ib) Lever v. Koffler, 1901, 1 Ch. 543. 

(o') Scott V. Layment (1868), L. R. 7 Eq. 112. 
id) 0852), 1 De G. M. & G. 604. 

(tf) As to tlie possibility of obtaining an injunction in such casein 
see post. p. 583. 

if) De Francesco v. Barnum (1889), 45 Ch. D. 430. 

(y) Green v. Thompson. 1899, 2 Q. B. 1. 

{h) Gadd V. Thompsoyx, 1911, 1 K. B 304 

(t) BUcUtt V. Bates (1865). L. R. 1 Ch. App. 177; Ryan t. 
Mutual Tonttne, 1893. 1 Ch. 116. 

{k) Wilson V. Hartlepool Railtcay Co. (1865), 2 De G. -L 

(fe S. 475. 
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breach of such a contract, for if the defendant will not 
build the plaintiff can find some other builder ready to do 
60 , and can recover any loss from the defendant as 
damages. In fact, the Court has in several cases ordei-ed 
the defendant to build in accordance with his contract,— 
mostly cases of a railway company acquiring land under 
an agieement to build a station or railway siding,—and 
it is now settled that the Court will order specific per¬ 
formance of an agreement to build if (a) the building 
work is defined by the contract, and (b) the plaintiff has a 
substantial intei’est in the performance of the contract of 
such a nature that damages would not compensate him 
for the defendant’s failure to build, and (c) the defendant 
has by the contract obtained possession of the land, so 
that the plaintiff cannot employ another person to build 
without committing a trespass (l). 


An agreement for the sale of the goodwill of a busi¬ 
ness unconnected with the business premises will not be 
enforced, by reason of the uncertainty of the subject- 
matter and the consequent incapacity of the Court to give 
specific directions as to what is to be done to transfer 
it(w). But if there is a contract for the sale of the 
premises, the Court can compel the vendor to convey them, 
and if the purchaser gets the premises the probability is 
that he will get the old customers. 

In general also, where an agreement comprises two or 
more matters, only some of which are specifically enforce¬ 
able, the Court will not enforce these latter, where they are 
dependent on the others (n). But where a building a^ee- 
ment provided that the lessor should grant leases, piece¬ 
meal, to the builder upon the completion of the buildings 
on the several plots, and the conditions as to building on 


(6) Contract to 

transfer 

ijooilwill of 

bnsiueba 

without 

prerniscb. 


(7) Noil- 
severable con¬ 
tracts,—when 
only part 
thereof 
specifically 
enforceable. 


(i) Wolverhampton Corporaticniv. Emmoiis, 1901, 1 Q. B. 515; Molynew 
V. Richard, 1906, 1 Ch. 34. And sec Greene v. West Cheshire R. C. (1871), 
L. R. 13 Eq. 44; Wilson v. Furness R. C. (1869), L. R. 9 Eq. 28; Fortescue 
V. Losixoithiel R. C., 1894, 3 Ch. 621. 

(m) Baxter v. Conolly (1820), 1 J. & W. 576; Barley v. Whitaker 
(1857), 4 Drew. 134, at p. 139. 

(n) Ogden v. Fossick (1862), 4 De G. F. & J. 426; Ryan v. MuIjmI 
Tontine, 1893, 1 Ch. 116; Barnes v. City of London Real Property Co., 

1918, 2 Ch. 18. 



THE PRINCIPLES OF EQUITY. 



one plot had been fullilled, the Court enforced the agree¬ 
ment to grant a lease of that plot, notwithstanding that, 
as ret^ards the other and unbuilt-on plots, the Court could 
not specifically enforce the agreement to build thereon (o). 
And, af^in, where some of the terms of an agreement are 
lethal and the others are illegal, if these latter are clearly 
severable, the Court will sometimes enforce specifically 
the terms which are legal (p). 


(s) A^ret-meut 
to refer to 
urbitration 


As regards agieements for a reference to arbitration, 
equity will not directly enforce an agreement to appoint 
an arbitrator ( 5 ), but by staying, on the defendant’s 
application, any action which is brought, the Court may 
indirectly compel performance of the agreement (r;. 


(y) Contracts 
wanting in 
mutuality. 


A contract, in order to be specifically enforceable, must 
generally be mutually binding. The Court will not, as a 
rule, grant specific performance at the suit of one party 
when it could not do so at the suit of the other. Thus, if 
a vendor has no title to the estate which he has contracted 
to sell, and no right to compel the real owner to convey, 
he cannot force the purchaser to take a conveyance from 
the real owner, who after the date of the contract expresses 
his wilhngness to convey, for the purchaser has no right 
to compel the real owner to convey (s). Again, an infant 
cannot compel specific pei-formance. for the Court could 
not compel specific performance against him( 0 - 
married woman, however, can obtain specific performance 
of her contract to purchase property, for the contract can 
be enforced against her («). 


Posiliou 
where one 
party only 


There is one apparent exception to the rule as to 
mutuality which arises by reason of s. 40 of the Law of 


(o) lyUkinson v. Clements (1872), L. R. 8 Gh. App. 96. 

(p) Odessa Tramways Co. v. Mendel (1878), 8 Ch. D. 235. 

( 7 ) He Smith and Service (1890), 25 Q. B. D. 545. 

(r) Arbitration Act, 1889. s. 4. JSee ante, p. 502. 

{s) Forrer v. Sash (1865), 35 Beav. 167, 171. And see He Bryant 
a/id Barninyham's Contract (1890), 44 Ch. D. 218. 

(G Flight V. Bolland (1828), 4 Russ. 298. 

(a) Ficard v. fline (I860), L. R. 5 Ch. App. 274; Law Reform (Married 
Women and Tortfeasors) Act, 1935. 1. 
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Property Act, 1925. If one party has signed a written bas signed 
memorandum of a contract for the sale of land, and memorandum 

the other has not signed it, the latter may maintain fo^s'Se^of 
an action for specific performance against the former, land, 
though not vice versa. Such cases are supported, first, 
on the ground that the statute only requires the agree¬ 
ment to be signed by the party to be charged; and further, 
on the ground that the plaintiff by bringing an action 
makes the remedy mutual ( 2 ). 

Lastly, equity will not specifically enforce a contract (lO) Contract 
by the donee of a testamentary power of appointment to 1^7 donee of 
appoint by wiU to any particular individual, not even if 
the contract is for value; for the donor of the power, make 
having made it exerciseable by will only, intended the particular 
donee to have power to exercise it until his death, and the 
Court will not assist to defeat the donor's intention (a). 

Formerly, where the Court of Chancery refused specific Where the 
performance of a contract, it had no power to award 
damages for the breach, and the plaintiff hod to start formance.^^t 
another action in a Common Law Court to recover ’uuy grant 

Lord Cairns’ Act (6), however, the Court 
of Chanceiy was empowered to award damages in lieu of 
or in addition to specific performance, and, although that 
Act has been repealed, the repeal has not affected the 
jurisdiction of the Court (c), and the Chancery Division 

by virtue of the Judicature Act, 1925, give complete 
relief in the action. 


ffhe damages recoverable for the bi'each of a contract Damages for 
for the sale of land may be nominal only, or may be sub- 
etandal. Where the breach of contract arises only from eelHa^d, ^ 
a defect in the vendor’s title, the purchaser cannot recover when nominal 
damages for the loss of his bargain (d), but the vendor is ““bstontiLi 


(^) Fliffht V. Bolland (1828), 4 Russ, at p. 301. 

1 Gorkin, Hill v. Schwartz, 1892, 3 Oh. 510; Re Cooke. 1922, 

p. «8 Rt^y/u* V. Lawley, 1903, A. O. 411. See also ante. 

(ft) The Chancery Amendment Act, 1858. 

(o) Sayert t. Collyer (1884), 28 Ch. D. 103. 

1909 (1873), L. R. 7 H. L. C. 168; ifor^an v. RusaeU. 

S. 


35 


546 


THE PRINCIPLES OF EQUITY. 


Ccniract for 
sale of land 
must be 
evidenced by 
writing, 
except 

(1) where the 
sale ie by the 
Court; 

(2) where the 
defendant 
does not plead 
the absence 
of writing: 


liable to pay damages if he can make a good title and will 
not, or if he will not do what he can, and ought to do, 
in order to obtain a good title (e), or if he cannot carry out 
his contract owing to his inability to clear off a mortgage, 
that not being a defect in title (/). 

In order tliat an action may be brought for the specific 
performance of a contract for the sale of land or any 
interest in land, there must usually be a written memo¬ 
randum of the contract, signed by the defendant or by his 
duly authorised agent (^). But writing is not essential 
in the case of a sale by the Court (A). And if the con¬ 
tract is set out in the plaintiff’s statement of claim, 
and admitted in the defendant’s defence, or the defen¬ 
dant does not set up the absence of writing as a defence, 
the Court will order specific performance, although there 
is no written memorandum duly signed (i). The defen¬ 
dant by not pleading the statutory defence is deemed to 
renounce the benefit of it(/), and once he has renounced 
it he cannot afterw-ards by amendment revive the objec¬ 
tion (/c). But although the defendant in his defence 
admits the contract, he may at the same time plead the 
absence of writing as a bar to the action (Z). 


(3) where it 
would be un- 
cousoiciitious 
for defeudant 
to rely on the 
want of 


Moreover, in spite of the absence of writing, the Court 
is in the habit of relieving where the plaintiff has 
been put into a situation which makes it against conscience 
in the defendant to insist on the want of writing as a 
bar to the relief (m). The Statute of Frauds, or now 


(«) Engel v, Fitoh (1869), L. R. 4 Q. B. 659; Bay v. Singleton, 
1899, 2 Ch. 320; Jones v, Gardiner, 1902, 1 Ch. 191; Braybrookt v- 
Whaley, 1919, 1 K. B. 435. 

(/) Re Daniel, 1917, 2 Ch. 405. 

Ig) Law of Property Act, 1925. a. 40, replacing s. 4 of Statute of 
Frauds. 

(A) Law of Property Act, 1925, s. 40 (2), making statutory the 
decision in Att.-Gen. v. Day (1748), 1 Ves. Sen. 218. 

(») Gunter v. Halsey (1739), Amb. 586. 

li) Skinner v. McDouall (1848), 2 De G. & Sm. 265; James 
Smith, 1891, 1 Ch. 384. 

(i) Spurrier v. Fitzgerald (1801), 6 Vce. 548. 

(/) Cooth V. Jackson (1801), 6 Ves. 12. at p. 37. As to the 
possibility of a pleading in one action being capable of being used as 
a memorandtim of the contract to maintain another action, see QritideU 
V. Bass. 1920, 2 Ch. 493, and Farr Smith <£• Co., Ltd. v. Messers, Ltd- 
(1928) 1 K. B. 397. 

(»n) Bond v. Hopkins (1802), 1 3ch. k Lef. 413, at p. 433. 
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s. 40 of the Law of Property Act, 1925, having been 
passed to prevent fraud, cannot be permitted to be used 
as an engine of fraud, or to cover fraud (w). Thus, 
if the agreement was intended to be put into writing, 
but was not put into writing owing to the fraud of 
the defendant, he would not be allowed to set up the 
statute as a bar to the action (o). And if the plainlilT 
has wholly or in part executed his part of a parol agree¬ 
ment in the confidence that the defendant would do the 
same, the Court often orders specific performance on the 
ground tliat it would be a fraud on the defendant’s part 
not to carry out the contract (p). This is the doctrine 
of part performance, and it is expressly recognised by 

^ Law of Property Act, 1925, which “does 

not auect the law relating to part performance. ” 


writing, 
either— 

(a) h( c:auHe 
the agre<'iiient 
was not 
rccinred into 
writing by hia 
fraud ; or 

(b) because 
the plaintitF 
has perfoiined 
hiK purtof the 
agreeincnt. 


The doctrine of part performance is not confined to con- To what 
tracts for the acquisition of an interest in land. Probably tl'e 

it applies to all oases in which the Court would entertain par^porfonn 
an action for specific performance if the contract were in ance applies. 

But it is a purely equitable doctrine, ap¬ 
plicable only to actions for specific performance, and, 
therefore, if relief by way of specific performance is not 
available, the acts of part performance will not enable the 
plaintiff to obtain damages(r). 


riio act of part performance must have been done by What acts of 
the plaintiff; part performance by the defendant will 
not take a case out of the statute ( 5 ). 


With regard to the question what acts are sufficient part Aot must he 

performance to enable the plaintiff to obtain specific per- referabiTto 
formance of a parol agreement, it is settled that they must the agree- 
be exclusively referable to the contract set up by the "P- 

plaintiff, i,e.y such as could be done with no other view or 


lie MarlbOTOugn, 


(n) Lxn^ln v. WHght (1859), 4 De G. & J. 16; 

Davxa v WhiUhmd, 1894, 2 Ch. 133. 

(o) Maxwell v. Montacute (1719), Free. Ch. 526. 

(P) /.ester v. Foxcroit (1701), 2 Wh. & Tod. L. O. 410. 

• V. Cooke (1887), 35 Oh. D. 681. But see Britain v. 

D. 12L 

[T) He Northumberland Avenue HoUl Co. (1886), 33 Ch. J>. 16, at 

(1888), 39 Ch. D. 508. 

^•) Catan y. Caton (1865), L. R. 1 Ch. App. 137. 

35 (2) 
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Madilisoii V 
Alder f^on. 


design than to perform the agreement (<)■ Thus m 
Maddison v. Alderson (u), where an intestate had induced a 
woman to serve him as his housekeeper without wages for 
many years, and to give up other prospects of establishment 
in life, by a verbal promise to make a will leaving her a 
life estate in land, and had aftenvards signed a wiU, not 
dulv attested, by which he left her the life estate, it was 
held by the House of Lords that, even if there had been a 
contract, which there was not, the woman’s acta in serv¬ 
ing the deceased without wages till his death were not 
sufficient part performance, for her service was not un¬ 
equivocally and in its own nature referable to the alleged 
contract. For the same reason, payment of a part, or even 
apparently the whole, of the purchase-money is not sulh- 
cient part performance of a contract for the sale of land, 
for “ the payment of money is an equivocal act, not (in 
itself), until the connection is established by parol 
evidence, indicative of a contract concerning land’ (v)- 
Ajid payment of rent in advance under a verbal agreement 
for a lease is also insufficient, the tenant not having taken 
possession (x). So, too, are acts which are merely intro¬ 
ductory or ancillary to the completion of a contract, such 
as delivering the abstract, going to view the estate, 
making valuations and the like (ij). Where, however, the 
defendant entered into a verbal contract to buy from tho 
plaintiff a plot of land with a house upon it which the 
plaintiff was to build for her, and during the progress 
of the building she frequently visited the site and made 
suggescions for material alterations and improvements, 
which were carried out by the plaintiff at her request, it 
was held that the acts of the plaintiff were sufficient part 
performance to entitle the plaintiff to specific per¬ 
formance ( 2 ). Where under a verbal contract to grant a 


(l) Gunter v. Halsey (1739), Amb. 086 ; Maddison v. Alderson (1883), 
8 App. Cas. 467. 

(u) (1883), 8 App. Cas. 467. 

(i>) Per Lord Solbome, L. C., in Maddison v. Alderson (1883), 8 
App. Ca^. at p. 479; Clinan v. Cooke (1802), 1 Sch. & Lef. 40; Hughes 
if orris (1852), 2 De G. M. & G. 349, at p. 356. 

(x) Thurshy v. Eocles (1900), 70 L. J. Q. B. 91; Choproniere r. 
Lamberif 1917, 2 CTh. 356. 

(y) Clerk v. Wright (1737), 1 Atk. 12; Whaley v. Bagnel (1765). 
I Bro. P. C. 345. 

(z) Dicki}i$on v. Barrow, 1904. 2 Ch. 339 ; followed in Rawlinson 
V. Ames, 1925, Ch. 96. See also Broughton v. Snook, 1938, Ch. 505. 
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lease with an option to purchase the freehold the proposed 
lessee took possession and paid rent, the doctrme of 
part performance applied so as to enable the o})tion to 
be exercised (a). 


The usual act of part performance is the delivery or Tnkinu'or 
tuking of possession under the contract. Possession, how- 
ever, is not sufficient if it can be explained apart from (he 
alleged contract, so that where a tenant in possession sued oontimtiM 
for the specific performance of an alleged agreement to 
grant him a new lease and set up his possessiou as an act of 
part pei-formance, it was held not tx> be such, because it was 
referable to ids pre-existing character as tenant (b). But 
if possession is taken solely under and after the contract, 
or if the possession, although delivered before the contract, 
is continued subsequently to the contract, and the con¬ 
tinuance of the possession is referable unequivocally to 
the contract (c); or if, in the case of an existing tenancy, 
the nature of the holding is made different from the 
original tenancy, as by the payment of a higher rent, or 
by any other unequivocal circumstance referable solely 
and exclusively to the new contract (d ),—in any of 
these cases, the possession will be an act of part per¬ 
formance, and will take the case out of the statute, more 
especially where the party let into or remaining in 
possession has expended money on repairs or other 
improvements (e). 


Marriage is not alone a part performance of a parol 
agreement in relation to it; for to hold this would be to 
overrule altogether that part of the Statute of Frauds, 
which enacts that every agreement in consideration of 
marriage to be binding must be evidenced by a writUm 
memorandum, signed by the party to be charged or 
bis duly authorised agent (/). But a parol contract 
“ay be taken out of the statute by acts of part 


I\Iarri»igo in 
not in itHolf 
a j)urt per- 
forrnanco 80 
as to render 
onforc'-ablQ 
an oral oon- 
tra<!t inailo ini 
consideration 
of nmrrin^e. 


(a) Brouffh v. Nettleton, 1921, 2 (Jh. 25. 

(o) V. Stradling 0797). 3 Ves. 378. Arid Boe Bretwan v. 

noUon (1842), 2 Dr. & War. 349. 

o V. Ileuland, 1896, 2 Ch. 428; Bi$$ v. Ilygaie, 1918, 

^ IS nohUr V. Anton. 1920, 2 Ch. 420. 

(rf) Miller V. Sharp, 1899, 1 Ch. 622. 

//V V. Foxoroft (1701), 2 Wh. i: Tad. C. C. 410. 

(/) Colon V. Colon (1865), L. R. 1 Ch. App. 137, at p. 147. This 
provision of s. 4 of the Statute of Frauds is not incorporated in the 

Caw of Property Act, 1925. 
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But if the 

marnaj<e 

takes place on 
the faith of a 

representation 

of fact, 

whether oral 
or written, 
the party 
inakiiife^ it is 

estopped from 
denyinj; it'^ 
truth - 


performance independently of the marriage. Thus, m 
Surcmnbe v. Pinniger {g), a father, before the marnap 
of his daughter, told her intended husband that he 
meant to give certain leasehold property in Carey 
Street to them on their marriage. After the mar¬ 
riage he gave up possession of the property to th5 
husband, to whom he directed tiie tenants to pay their 
rents, and handed to the husband the title deeds- The 
husband also expended money on the property. It was 
held that there had been sufficient part performance ol 
the contract to take the case out of the Statute of Frauds. 
And it must be remembered that the statute only creates 
a rule of evidence, and does not render the contract void 
because it is not made in wilting; so that a written memo¬ 
randum, signed by the party to be charged, is sufficient 
to satisfy the statute, although it is not made until after 
the marriage (/i). Moreover, a representation as to an 
existing fact made by one party, although made by word 
of mouth, for the purpose of influencing the conduct of 
the other party and acted on by him, will create an equit¬ 
able estoppel, so that the party who lias made the repre¬ 
sentation will not be allowed to allege afterwards that the 
statement was untrue (i). Therefore, if during the treaty 
for a raaiTiage between A. and B., C. represents that n 
certain demand is non-existent, he will not be allowed 
afterwards to assert the existence of the demand {k), and 
even if the person who made the representation was an 
infant at the time, he will be estopped thereby (1). But to 
have this effect the representation must be of an existing 
fact. A mere representation of an intention to do some¬ 
thing in the future creates no estoppel, and a representa¬ 
tion even as to an existing fact gives the party who acts 
upon it no right of action unless it is made fraudulently, 
or unless it forms part of a contract (m). Estoppel is 
not a cau.-^ of action, but a rule of evidence. 


(^) (1853), 3 Do G. M, k G. 571. And see Unfflet/ v. 

(1877), 5 Ch. D. 887. 

(A) Re Ilollatul, Gregg v. Holland, 1902, 2 Ch. 360. 

(i) Hammertley v. He Biel (1845), 12 Cl. k Fin. 45. 

(Jc) Neville v. Wilkinson (1782), 1 Bro. O. C. 543. 

(7) Mills V. Fox (1887), 37 Ch. D. 153. 

(m) Jorden v. Money (1854), 5 H. L. C. 185; Maddison v. 
son (1883), 8 App. Caa. 467; Re Fickut, Farina t. Fiekxte, 1900, 
I Cb, 331. 
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Where there is a contract for the sale of land, and it is 
desired to have the contract specifically enforced, it is, 
properly speaking, only the parties to the contract or their 
representatives who are to be made plaintiffs and 
defendants respectively in the action. Therefore, where 
a mortgagor has sold, the mortgagee is not a necessary 
defendant to the purchaser’s action for specific perform¬ 
ance (n); and, where a mortgagee has sold, the mortgagor 
is not a necessary defendant (o), no relief, other than the 
specific performance of the contract, being claimed. 
Similarly, when A. has sold to B., and then afterwards 
has sold to C., the action of B., for specific performance 
simply, is against A. only, and C. is not properly made 
a co-defendant with A. (p). Also, if A. agrees to grant a 
lease to B., and, before doing so, executes a mortgage 
to C., the action by B. for specific performance of the 
agreement is properly against A. only, and not also against 
C., even though C. may take subject to the agreement (q). 
Again, where an agent has bought in his own name, the 
vendor properly sues the agent only (r). But the undis¬ 
closed principal can usually sue the vendor for specific 
performance, joining the agent as co-defendant if he will 
not join as plaintiff; and this is so even though the contract 
is under seal (s). 

To an action for specific performance of a contract for 
the sale of land, the want of writing to evidence the 
contract is, usually, a good defence, unless it is displaced 
in one or other of the ways above indicated; and there 
are also the nine following other defences to such an 
action, that is to say: — 

(1) Misrepresentation .—A misrepresentation having 
relation to the contract, whether made innocently or 
fraudulently, is a ground for refusing specific perform¬ 
ance at the instance of the party who made the misrepre¬ 
sentation, and may, in certain cases, be a ground for 
rescission of the contract at the instance of the party 
deceived; misrepresentation even as to a small part only 

(«) Ta$ker v. amall (1837), 3 My. & Cr. 63. 

(o) Cordfr v. Morgan (1811), 18 Ves. 344. 

(p) CutU V. Thodey (1842), 1 Ooll. 212, 223. 

(g) Long v. Bowring (1844), 33 Bcav. 685. 

(r) Chadwick y. Madtn (1851), 9 Ha. 188. 

(«) Banner v. Armstrong, 1934, Ch. ft5. 


Action for 
specific per¬ 
formance,— 
parties to. 


Special 
defences to a 
suit for 
specific per¬ 
formance. 


(1) Mi.srepre- 
sentation, by 
plaintiff, 
iiaving^ 
reference to 
the contract. 
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(2) Mistake. 


of the contract mil prevent the party making it from 
obfaining specific performance (s). The misrepresenta¬ 
tion of an agent acting mtliin the scope of his authority 
is the misrepresentation of his principal (t). A repre¬ 
sentation which was true at the time it was made, but 
afterwards, before the signing of the contract, became 
imtrue to the knowledge of the party who made it, is 
I'fO'arded as a misrepresentation (w). 

'C 

In the case of a sale of leasehold land, a representation 
that the lease contains no unusual covenants, will be a 
good ground of defence, if the lease contains in fact a 
ooverant to build and thereafter maintain buildings of a 
value to command double the rent re.'^rved by the lease, 
or contains a covenant to erect only one house on the 
land, or any other like restrictive covenant; and the pur¬ 
chaser will be discharged from the contract, because, if 
he completed, he would be bound by the covenants in 
question (v). 

(2) Alistake. —Mi&tiike may iilso be a ground of 
defence, and parol evidence is admissible to prove the 
misUke in spite of the Statute of Frauds (or s. 40 of 
the Law of Property Act, 1925), for the statute doee 
not make a written agreement more binding than it 
^vas before the passing of the statute. “ It does not say 
that a written agreement shall bind, but that an un%vTitten 
agreement shall not bind”(x'). 

The mistake may be of such a nature as to avoid the 
contract altogether by precluding any assensus ad idem 
which is required in every contract. Where this is the 
case it is clearly a good defence to an action for specific 
performance, for it would be a complete answer to a claim 
for damages. Where there is no contract, there can be 
no damages a,nd no specific performance. But even where 
the mistake is not of this fundamental character it may 
be a ground for refusing specific performance and ordering 
the payment of damages instead. This would be so if 


(s) Clermont v. Tasburgh (1819), 1 J. & W 112 

(t) 3fulle».n V. ifillt-r (1882). 22 Ch. D. 194. 

(u) With V. O’Flanaghan, 1936, Ch. 575. 

(t>) Andrew v. Aitken. (1882), 22 Ch. D. 218. And see Charles Hunt, 
Ltd. y. Palmer, 1931, 2 Ch. 287. 

{X) Clinan v. Cooke (1802), 1 Sch. & Lef. 39. 
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the plaintiff had contnbuted to the defendant’s mistake, 
even though unintentionally (?/), or if to order specific 
performance would cause great hardship to the defendant, 
especially if the plaintiff knew of the mistake and took 
advantage of it. Thus, where a vendor by mistake 
offered to sell an estate for £1,100 instead of for £2,100 
as he intended, and the purchaser knew that the figure was 
a mistake, the Court refused specific performance ( 2 ), as 
it did also in Matins v. Freeman (a), where the purcliaeer 
bid for and bought one lot at an auction in the belief that 
he was buying a totally different lot, and it would have 
been a great hardship on him to compel him to take the 
property. It seems, however, that if the mistake is purely 
that of the defendant himself, not induced in any way 
by the plaintiff, the Court will only refuse to order specific 
performance against him if a hardship amounting to in¬ 
justice would be inflicted upon him by holding him to 
his bargain. Thus, in Tamplin v. James (5), a purchaser, 
who had bought at an auction an inn and a shop in 
the mistaken belief that two plots of ground at the 
back formed part of the property, was compelled tx> 
perform his contract, the particulars of sale and the 
plan exhibited at the auction having described the 
property correctly. And this case was followed 
in Van Praagh v. Everidge (c), where the purchaser, through 
his own mistake, bought an entirely different property 
from that which he had intended to buy. In both these 
cases there was no “ hardship amoimting to injustice ” 
in holding the purchaser to his bargain, and that appears 
to be the distinction between them and Matins v. 

Freeman (d). 

Where the mistake consists not in the formation of the 
contract, but in its reduction into writing, the defendant 
can always set up the error as a defence, producing parol 
evidence to show that, on account of an omission, mistake, 
or fraud, the agreement as written does not represent 

(y) Denny v. Hancock (1870), L. B. 6 Ch. App. 1; Wilding v. Sanderson. 
1897, 2 Ch. 634. And see ante, p. 441 et aeq. 

(*) Webster v. Cecil (1861), 30 Beav. 62. , ^ 

(fl) (1837), 2 Keen, 25. But see Tamplin v. James and Van 

Praagh v. Everidge, injra. 

(6) (^80), 15 Ch. D. 215. . .. o. * 

( 0 ) 1902, 2 Ch. 266; reversed on another ground by tho Oour 

of Appeal, 1903, 1 Ch. 434. 

W) (1837), 2 Keen, 25. 


Defendant 
can always 
show that the 
written 
agreement is 
not the real 
contract. 
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the real agreement between himself and the plaintiff. 
Thus, where an action was brought for the specific per¬ 
formance of an agreement to grant a lease at a rent of £9 
per annum, Lord Hardwicke admitted evidence to prove 
that it ought to have been a terra of the agreement that 
the plaintiff should pay all taxes (e). Where a mistake 
in the writing is proved, the Court may either dismiss 
the plaintiff’s action or grant specific performance, taking 
care that the real contract is carried into effect. Which 
course the Court will adopt depends upon the particular 
circumstances of each case (/). 


Plaintitt can 
have the 
written 
memorandum 
rectified and 
performed. 


Before the Judicature Act, 1873, it appears to have 
been settled that the plaintiff in an action for specific 
performance could not, except in a few cases, allege that 
the written memorandum of the contract did not repre¬ 
sent the real agreement, and claim to have specific per¬ 
formance of the real agreement (^). But s. 43 of 
the Judicature Act, 1925 (^), requires the Court to grant 
to the parties in one action all the relief to which they are 
entitled, and it has been held by the Court of Appeal 
and the Judicial Committee of the Privy Council that 
there is no\v jurisdiction to rectify a written agreement 
which by mistake does not represent the real contract and 
to order specific performance of it in the same action (i). 


Subsequent 

parol 

variation. 


Where the parol variation set up is a further term 
arrived at subsequently to the written contract there is 
no question of mistake, and since the variation really 
amounts to a rescission of the old and the making of a 
new contract there is nothing, apart from statute, to 
exclude parol evidence thereof (;). If, however, the 
original contract was required by statute to be in writing, 
the same statutory requirement will exclude parol 


(e) Joynes v. Statham (1746), 3 Atk. 388. Cp. Clark v. Bamea, 1929, 
2 Ch. 368. 

(/) London and Birmingham Railway Co. v. Winter 0840), Or- & 
Ph. 57; Smith v. Wheatorofi (1878), 9 Ch. D. 223 

(^) See Woollam v. Beam (1802), 2 Wh. & Tud. L. C. p. 464, and 
notes; Martin v. Pycroft (1852), 2 De G. M. & G. 785; Toumshend r. 
Stangroom (1801), 6 Ves. 328. 

(A) Replacing s. 24 (7) of the Jndicataro Act, 1873. 

(») Craddock Bros. v. Hunt. 1923, 2 Ch. 136. and U. S. A. v. Motor 
Truc^, Ltd., 1924, A. G. 196; following Olley v. Fisher (1886), 34 
Cli. D. 367, m preference to May v. Platt, 1900, 1 Ch. 616. 

O') Price y. Pyer (1810), 17 Vea. 356; Fan v. Corps (1834). 3 
My. & K. 269, 277; Legal v. Miller (1750), 2 Vee. Sen. 299. 
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evidence of the variation, whether for the purpose of 
enforcing the contract as varied or resisting specific per¬ 
formance of the original written contract without varia¬ 
tion (g'). But evidence is admissible to show that the 
original contract has been rescinded by a subsequent parol 
contract (r). 


(3) Misdescription .—One not uncommon ground of 
defence is, that, by a misdescription of the property, the 
defendant has purchased what he never intended to pur¬ 
chase. Under this defence, two classes of cases arise: — 

(a) Cases where the misdescription is of a substantial 

character, and will not, in justice, admit of com¬ 
pensation. 

(b) Cases where the misdescription is of such a 

character as fairly to admit of compensation. 


(a) Where the misdescription is substantial, the pur¬ 
chaser is entitled to resist specific performance, and, more¬ 
over, is entitled to rescind the contract. “The Court,” 
said Lord Eldon (s), “ is, from time to time, approaching 
nearer to the doctrine that a purchaser shall have that 
which he contracted for, or not be compelled to take that 
which he did not mean to have.” In other words, if the 
effect of the misdescription is to prev^ent the purchaser 
from really getting the property which he bought, there is 
no enforceable contract (i). Thus, a purchaser who has 
contracted to buy a lease w ill not be compeUed to take an 
underlease, the differences between an original lease and an 
underlease being differences not of value but of tenure (x ); 
nor can a vendor, who has purported to sell “ registered 
freehold property,” enforce the contract if his title is 
registered as possessory only and not absolute (y). Again, 
where on the sale of a residence and four acres of land it 


( 9 ) Briliah arid Beninntona, Ltd. v. North-Western Cackar Tea Go., 

1923, A. C. 48. , ,, 

(f) Morris v. Baron <b Co., 1918, A. C. 1. And see Besseler WaechUr 

Olover 4? Co. v. South Btrwtrd Coal Co., 1938, 1 K. B. 408. 

(0 KnatchbuU v. Qrueber (1817), 3 Mer. 146. 

(0 Flight V. Booth (1834), 1 Bing. N. C. 370; Charles 7’ 

Palmer, 1931, 2 Ch. 287. Contrast Shepherd v. Croft, 1911, 1 Ch. 

_ _I ff « ^ 1 RA 


1934. Ch. 34. 

(j/) Be Brine cfc Davies^ Contract, 1936, Ch. 388. 


(3) Mi.sde- 
acriptiou a 
ground ot' 
defence. 

Two claHMOH of 
caso-*. 


(a) Where 
misdescrip¬ 
tion is 
substantial, 
purchaser 
cannot be 
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complete, and 
may rescind 
the contract. 

Examples of 
substantial 
misdescrip¬ 
tion. 
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appeared that there was no title to a slip of ground of about 
a quarter of an acre between the house and the high-road, 
so that people in passing could look in at the -vvindows, the 
Court refused specific performance ( 2 ), as it did also where 
on a sale of agricultural land there proved to be no right of 
cartway to it (a). In these cases of substantial misdescrip¬ 
tion, the purchaser is not prevented from resisting specific 
performance and rescinding the contract by a condition of 
sale providing that errors shall not annul the sale, but 
shall be a matter for compensation (6), and this is d fortiori 
the case if the condition provides that no compensation 
shall be allowed for a misdescription (c). 


Pui’oliaaer 
may, how¬ 
ever, compel 
specific per¬ 
formance 
with an 
abatement; 


except in 
certain ca>te.«. 


Although a substantial misdescription entitles the pur¬ 
chaser to refuse to be bound by the contract, he may, 
nevertheless, in many cases insist on the vendor conveying 
what he ha-s with an abatement of the purchase-money as 
compensation. “If,” said Lord Eldon, “a man, having 
partial interests in an estate, chooses to enter into a con¬ 
tract representing it, and agreeing to sell it, as his own, 
it is not competent to him afterwards to say, though he 
has valuable interests, he has not the entirety, and there¬ 
fore the purchaser shaU not have the benefit of his contract. 
For the purpose of this jurisdiction, the person contract¬ 
ing under these circumstances is bound by the assertion 
in his contract, and if the vendee chooses to take as much 
as he can liave, he has a right to that, and to an abatement, 
and the Court will not hear the objection by the vendor, 
that the purchaser cannot have the whole This 

rule applies whether the misdescription is as to the acreage 
of the land (e), or as to the vendor’s interest in it {f)\ but 
it does not apply if the purchaser knew at the date of the 
contract of the vendor’s inability to make a title or 


.,see Peers r. Lambert 
(1844), 7 Beav. 646. 

(a) Penne v. Light (1857), 8 De G. il. & G. 774. 

(b) Re Arnold, Arnold v. Arnold (1880) 14 Ch D 270 

(g) Ca,tle V. mi/cinton (1870), L. R. 5 Oh. App. 534. 
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if there are no data from which tho amount of the com¬ 
pensation can be ascertained (h), or if a partial perfomi- 
ance of the contract would entail great hardship on the 
vendor or would be prejudicial to third parties interested 
in tho property (t), or where the misdescription has boon 
clearly and distinctly coirected by the auctioneer at the 
time of the sale, even though the purchaser does not hear 
the correction (/). And the purchaser may be deprived 
of the ri^ht to claim compensation by a condition in the 
contract (fr). Nor does the principle apply where there 
IS no misdescription in the actual contract but there has 
been a misrepresentation inducing the contract (/). In 
such cases, since the purchaser cannot insist on specific 
performance with compensation, he must either rescind 

or take without compensation what the vendor is able to 
convey (m). 


(b) Where the misdescription is not material, so that 
the purchaser, though he does not get precisely what he 
expected, substanti^y gets what he bargained for, the 
Court will enforce the contract, even at the suit of the 
vendor, compelling him to make compensation to the pur¬ 
chaser. Thus, where there was an objection to the title 
of six acres out of a large estate, and these did not appear 
material to the enjoyment of the rest, specific performance 
was decreed (w), as it was also where fourteen acres of 
land were sold as water-meadow and twelve only answered 
that description (o). But the principle of granting com¬ 
pensation in lieu of rescission is not one to be extended and 
will never bo applied in an action by the vendor to enforce 
the contract where he has been guilty of fraud or wilful 
misrepresentation (p), or even in an action by the 
purchaser where the amount of compensation cannot be 

ascertained (j). 

ml f S’sis"- 34 Bear. 611 ; Budd v. Lascdles, 

(0 Thomtu V. Dering (1837), 1 Keen, 729. 

and O'More, 1901, 1 Ch. 93. 

V. Che«eehoTOugh (1862), 4 Do G. F. & J. 379; 
and White'e Contract (1886), 32 Oh. D. 14. 

HiUherford v. Acton-Adams. 1915, A. C. 866. 
im) Durham v. Lcgard (1865), 34 Beav. 611. 
tw) ^cQueen v, Farquhar (1805), 11 Vee. 467. 
r \ V. Hanson (1829), 1 Russ. & M. 128. 

Y\ V. Macaulay (1852), 2 De G. M. & G. 339, 844. 
iQri? 1 Rountkxoaite (1846), 5 Hare, 298; Rudd v. LasceUes, 

1 (Jh, 816. 


(b) Where tlie 
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Compensation After conveyance of the estate in completion of tie 
after contract, it is generally too late for the purchaser to claim 

completion, j^pe^sation for a misdescription, for he is deemed to 

waive his right to compensation by taking a conveyance 
without demanding compensation (r), at any rate, if the 
misdescription is on a point as to which he could have 
discovered the truth before completion (s). After comple¬ 
tion his remedy, if any, would be under the covenants for 
title in the conveyance (0- If, however, the contract 
contains an express provision for compensation which is 
not limited, as it generally is and should be, to errors 
discovered before completion, the purchaser can claim 
compensation even after he has taken a conveyance (u). 


Effect of 
condition 
excluding 
coiupeiisatioi). 


A condition is frequently inserted in a contract for 
the sale of land to the effect that the lots are believed 
to be correctly described, but that errors shall not annul 
the sale and that no compensation shall be paid for or 
in respect of any misdescription. Even imder such 
a contract, however, the purchaser may repudiate the con¬ 
tract notwithstanding the condition, if the misdescription 
is fraudulent or, though not fraudulent, is on a material 
and substantial point so that, but for such misdescription, 
the purchaser would not have entered into the con¬ 
tract (x). Under such a clause, however, the purchaser 
cannot enforce specific performance with compensation (y). 


(4) Lilp^e of 
time. 


At law time 
always of the 
essence of the 
contract: 


(4) Lapse of time .—The objection that a plaintiff has 
not performed his part of the contract wathin the proper 
time may furnish grounds of defence to an action for 
specific performance. At law the plaintiff had to show 
that all those things which were on his part to be performed 
liad been performed within a reasonable time, or, where 
time was specified by the contract, within the time so 
specified. At law, time was always of the essence of the 


(O Jollife V. Baker (1883). 11 Q. B. D. 255. 

(s) Clayton v. Leeoh (1889), 41 Ch. D. 103. 

(0 Eastwood V. A$hton, 1913, 2 CJh. 39; 1915, A. C. 900. 

(fi) Bos V. Jlelsham (1866), L. R. 2 Exch. 72; Palmer v- Johnson 
(1884), 13 Q. B. D. 351. Aa to tlie measure of compenaation, 966 
Roval Bristol Society v. Bomash (1887), 35 Ch. D. 390; Re Chiferiel 
(1888), 40 Ch. D. 45. 

(ar) Flight v. Booth (1834), 1 Bing. N. C. 370; Jacobs v. Revelh 
1900, 2 Oh. 858: Lee v. Rayecn, 1917, 1 Ch. 613. 

(y) Williams’ Vendor and Purchaser, 4th ed. 74, 727. 
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contract. But a Court of Equity discrinunated between 

(1) those terms of a contract which were formal, and a 
breach of which it would bo inequitable in either party to 
insist on as a bar to the other’s rights, and (2) those which 
were of the substance and essence of the agreement (c); 
and applying to contracts the principles which governed 
its interference in relation to mortgages (rf), it held time 
to be prima facie non-essential, and accordingly granted 
specific performance of agreements after the time for their 
performance had been sufPered to pass by the peison asking 
for the intervention of the Court. The rule of equity is 
now the rule of law also, for by s. 41 of the Law of Pro¬ 
perty Act, 1925, repeating e. 25 (7) of the Judicature 
Act, 1873, stipulations in a contract as to time or other¬ 
wise, which according to rules of equity are not deemed 
to be or to have become of the essence of the contract, 
are also construed and have effect at law in accordance 
with the same rules. 

There are, however, three cases in which time is of the 
essence of the contract;—(1) Where the contract expressly 
states that time shall be of the essence of the contract (e). 

(2) Where time, although not originally of the essenco of 
the contract, has been made so by one party giving a notice 
to the other. Such notice, however, can only be given 
after the other party has been guilty of unreasonable 
delay, and the time mentioned in the notice must be a 
reasonable one (/). (3) Where from the nature of the 
property time may be considered to be of the essence of 
the contract, e.g.^ in the case of mercantile contracts (g), 
or contracts for the sale of leaseholds (A), or reversionary 
interests (i), a colliery business (fc), a public-house as a 


(c) ParHn v. Thorold (1852), 16 Beav. 69; Harold Wood Brick Co., 
^td. V. Ferria, 1935, 2 K. B. 198. 

(<0 Per Lord Eldon in Setan t. Slade (1802), 7 Ves. 265, at p. 273. 

9 V. Drinkle, 1916, 1 A. C. 275; Brickies v. Snell, 1916, 

^ A. C. 699; Mussen v. Van Diemen's Land Co., 1938, Ch. 263. 

(1879), 13 Ch. D. 589; Compton v. BoffUt/, 
91 I Ch. 313; Stiokney v. Keeble, 1915, A. 0. 386; Re Bayley and 
Skoosmxfh (1918), 87 L. J. Ch. 626. 

(?) Reuter v. Sala (1879), 4 C. P. D. 239, at p. 249. 

(A) Hudson V. Temple (1860), 29 Beav. at p. 543. 

(0 Levy V, Stogdon, 1899, 1 Ch. 5. 

(A) Uachryde v. Weeks (1856), 22 Beav. 533. 


but not 
usuidiy so in 
equity. 


The equity 
rule is now 
al.«io the nde 
of law 


When time is 
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contract. 
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Delay may be 
evidence of 
abandonment 

of the 
contract. 


(5) Trickiness*. 


going coiioera(Z), or a house required for immediate 
residence (w). 

Even where time is not of the essence of the contract, 
the plaintiff may have been gnilty of such delay as to 
evidence an abandonment of the contract on his part, and 
so preclude him from obtaining specific performance («). 
For a plaintiff to obtain specific performance, he must 
have shown himself “ ready, desirous, prompt, and 
eager” (o). Where, however, the plaintiff has been let 
into possession under the contract, and has obtained the 
equitable interest, so that all he requires is merely a con¬ 
veyance of the legal estate, his delay in enforcing his 
claim, even for several years, will not prejudice him (p)- 

(5) Trickiness .—Where the contract is tainted with 
fraud, even if it is not a fraud on the other party to the 
contract, but on the public ( 7 ), or where the plaintiff has 
made some positive misrepresentation (r), or been guilty 
of fraudulent suppression (s), or if the particulars or con¬ 
ditions of sale are misleading (^), the Court will refuse to 
enforce specific performance, and, indeed, the contract will 
in such cases be rescinded, and cannot be enforced even 
at law (i). Even if there is no fraud or misrepresentation 
sufficient to justify the rescission of the contract, the Court 
may still refuse the equitable remedy of specific perform¬ 
ance if the conduct of the plaintiff has been tricky or 
unfair, for “he who conaes into eouity must come with 
clean hands,” and the Court is not bound to decree specific 
pei'formance in every case in which it will not set aside 
the contract (w). The remedy is discretionary, and any 
conduct of the plaintiff wliich would render it inequitable 


[D Tadcaster Brewery v. Wilson, 1897, I Ch. 705; Loch v. Bell, 1931, 
1 Ch. 35. 

(m) Tilley v. Thomas (1867), L. R. 3 Ch. 61. 

(w) Mills V. Haywood (1877), 6 Ch. D. 196. And see Wallufr v. 
Jefreys (1812), 1 Hare, 341; Cornwall v. llenson, 1900, 2 Ch. 298. 

(o) Milward v. Thanet (1801), 5 Ves. 720, n. 

(p) Crofton V. Ormsby (1806), 2 Sch. & Lef. at p. 603; Shep- 
heard v. Walker (1875), L. R. 20 Eq. 659. Contrast Mills v. 
Haywood, supra. 

iq) Post V. Marsh (1880), 16 Ch. D. 395. 

(r) Higgins v. Samels (1862), 2 J. & H. 460. 

(f) Shirley V. Stratton (1785), 1 Bro. C. O. 440. 

(t) Be Banister, Broad v. Munton (1879), 12 Oh. D. 131. 

(m) Mortlook V. Buller (1804), 10 Vee 291 
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to eidoroe the contract against the defendant will be a bar 
to hifl action for specific performance. It seems, however, 
that mere silence, whether on the part of a vendor or 
purchaser, as to some material point which there is no 
legal duty to disclose does not prevent him from obtaining 
specific performance (a;). For instance, a purehaser could 
apparently enforce specific performance although he did 
not disclose facts known to liim, but unkno\vn to the 
vendor, materially increasing the value of the property, 
except where he was under a duty to disclose owing to his 
standing in a fiduciary position to the vendor {y). And a 
purchaser who conceals his identity by buying through an 
agent can compel specific performance, although ho knows 
that the vendor would not have sold to him if his identity 
had been disclosed, unless the possession by the purchaser 
of some personal quality is a material ingredient of the 
contract (z). A vendor of land is bound to disclose defects 
in his title (a), and perhaps also latent defects in the 
quality of the land so far as known to him. If there is 
a physical defect unknown to either party, the purchaser 
^11 be bound to complete the contract, unless the defect 
IS such that it prevents him from acquiring what he has 
contracted to buy (6). 

(6) Hardship .—The remedy of specific performance 
being equitable and discretionary, the Court will not grant 
it where it would inflict great hardship on the defendant. 
Thus, as has been already pointed out (c), a purchaser 
who has made a mistake as to the property which he is 
buying has occasionally escaped specific performance on 
this ground, even though estopped from setting up his 
mistake as preventing the formation of a contract. On 
this ground, too, the Court refused specific perform¬ 
ance of a contract to purchase a lease where from 

(*) Tunur v. Green, 1895, 2 Ch. 205; Oreenhalgh v. Brindley, 1901, 
^ Ch. 324. 

(1788), 2 Bro, C. C. 400; Percival v. Wriyht, 

(z) Byater v. Randall ^ Sons. 1926, Oh. 932. 

vtl " 2 ® and LipsH, 1901, 2 Ch. 666 . 

lAv . Pnekett and Smith. 1902. 2 Ch. 25«; Shepherd t. Croft 
911 1 Ch. 521; Re Belcham and Oawley's Cordract, 1930, 1 Ch. 66. 

1926*^ Ch 360^^ Button, 1922, 2 Ch. 199; Btylus v. Lodge, 

(c) Svj)ra, p. 663. 

S. 
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pending and threatened litigation it was impossible to 
ascertain to whom the ground-rent was payable, and 
the purchaser would have been involved in immediate 
litiga^tion (d). But, to constitute a defence, the ha^ship 
must have existed at the date of the contract; specific per- 
formance \vill not be refused merely because, owing to 
events which have happened since the contract was entered 
into, the completion of the contract will cause hardship (/). 
Inadequacy in the price, unless the purchaser stands in 
a fiduciary position to the vendor, or unless fraud enters 
into the contract, is no ground for refusing specific per¬ 
formance ig). 


(7) The 

ooDtr&ot 
involves 
breach of 
a prior con¬ 
tract or a 
breach of 
trust. 


(7) Illegality, dtc .—As already mentioned {h), the 
Court will not enforce a contract which involves any 
illegality. Therefore, if a statutory corporation enters 
into a contract which is ultra rires, there can be no specific 
performance, nor could damages be awarded, for the 
contract is illegal and void (z). Nor will the Court grant 
specific performance of an agreement which involves the 
breach of a prior agreement (fc), or a breach of trust (0> 
and an injunction might be granted to prevent the com¬ 
pletion of such an agreement (m). Formerly, where 
trustees sold under unnecessarily depreciatory conditions, 
the Court would not compel the purchaser to complete 
nor could he obtain an order for specific performance, and 
it was immaterial whether the conditions had in fact 
damped the sale or not(n). Now, however, a purchaser 
cannot object to complete on the ground that the conditions 
are unnecessarily depreciatory, for after he has obtained 
a conveyance his title will be unimpeachable unless he 
was acting in collusion with the trustees at the date of the 


(d) Pegler v. White (1864), 33 Beav. 403. 

(/) Adams v. Weare (1784), 1 Bro. C. C. 567. 

{g) Coles V. Trecothick (1804), 9 Ves. 234, at p. 246; SiUlivan 
V. Jacob (1828), 1 MoU. 472, at p. 477. 

(h) Supra, p. 541. 

(») Corbett v. South Eastern and Chatham Railxoay Co., 1906, 

2 Cli. 12. 

(Ar) IViUmott V. Barber (1880), 15 Ch. D. 96. 

(l) Sneesby v. Thome (1855), 7 De G. M. & G. 399. See, hAwever, 
Briggs v. Parsloe (1937), 3 All E. R. 831. 

(m) ManchesUr Ship Canal v. Manchester Itaoeoourse, 1900, 3 
Ch. 352. 

(fi) Dance v. Goldingham (1873), L. R. 8 Ch. App. 902; Dunn 
T. Flood (1883), 25 Ch. D. 629. 
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contract, nor can the beneficiaries impeach the sale, even 

before conveyance, unless they can show that the con- 

sideiation for the sale was rendered inadequate by the 

conditions (o). It seems, therefore, that the Court would 

order specific performance, unless it appeared that the 

property had been sold at an unden'alue by loason of the 
conditions. 


(8) iVo contract .—There can be no specific performance 
unless there is a complete and definite contract. The 
question whether there is a complete contract or not often 
aiises where negotiations for the sale of property have 
been carried on by correspondence. In such a case, the 
lule is that the whole of what has passed between the 
partms must be taken into consideration, and, although 
the first two letters may seem to constitute a complete 
contract, they mil not be held to do so if it appears from 
the whole of what has passed in letter and conversation 
that the parties were never really agreed on all points (p). 

I he Statute of Fraudb is a weapon of defence, not 
offence, and does not make any signed instrument a valid 
contract by reason of the signature, if it is not such 
according to the good faith and real intention of the 
parties {q). If, however, a definite offer lias been made 
and has been accepted without qualification, and it appears 
that the letters of offer and acceptance contain all the 
terms a^eed on between the parties, the complete contract 
thus arrived at cannot be affected by subsequent negotia¬ 
tions imless the negotiations themselves result in a new 
contract (r). And the contract is not the loss a contract 
because the parties have stipulated that a formal contract 
sliall be (^awn up, unless the drawing up of the formal 
contract is made a condition precedent to the contract 
becoming effective as a contract (s). Where the per¬ 
formance of a contract is subject to the fulfilment of a 


1925, B. 13, replacing Trustee Act. 1893, e. 14. 
KP) Uw$ey v. Horns-Payne (1879), 4 App. Cos. 311. 

!; (1873), L, R. 8 6h. App. at p. 360. Tbe 

n sn Statute of Frauds referred to is now contained in 

""I Property Act, 1925. 

1916 2 ClT* 187^*^”^”*' ^ 

tViS (1878), 3 App. Ca.s. 1124; Fan Hatzfelt- 

1 ^ 1912, 1 Ch. 284; Coope v. Rideout. 1921, 

I>enny. 1921, 1 Ch. 57; Lockett f. Rormcn 
'HK 1925. Ch. 66; Rahigold v. Bromley, 1931, 2 Ch. 307. 


36 (2) 
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u good title, 
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only a 

doubtful 

title. 


condition precedent there can be no specific performance 
until it has been fulfilled, unless the condition is solely for 
the benefit of the plaintilf, when he may waive it and 
enforce the contract (/). 

Want of certainty in the contract will also be a ground 
for resisting specific performance (z^). Where, for instance, 
the contract is for a lease, any uncertainty as to the date 
at which the term is to begin will be fatal (x), imless, upon 
the contract itself and the circumstances surrounding 
it, it is plain that the term is to begin from the date 
when possession is given (y). But a trivial uncertainty 
which can be removed by inquiry will not make the 
contract void, and specific performance has accordingly 
been decreed where the specific acreage to be leased (z), 
or the specific rent to be paid (a), has been left indefinite 
but ascertainable. With regard to the certainty required 
as to the parties to the contract, it has been held that 
the vendor is sufficiently described by being called the 
“ proprietor ” or “ owner ” or “ mortgagee ” (6), but not 
if he is merely called the “ vendor,” or “ client ” or 
“ friend ” of a named agent (c). 

(9) ant of title. —When the action for specific per¬ 
formance is brought by the vendor, it is a defence for the 
purchaser to show that the vendor cannot make a title 
to the property in accordance with the contract; and in 
such a case, not only can the purchaser resist specdfio per¬ 
formance but he is also entitled to be discharged from 
hia contract altogether. Thus, if there are undisclosed 
restrictive covenants which will be binding on the pur¬ 
chaser if he completes {d\ or, if on a sale of leaseholds, 
it appears that the lease contains onerous and unusual 
covenants which were not disclosed by the vendor and that 
no opportunity of inspecting the lease was afforded to the 

(0 BawksUy v. Outrajn, 1892, 3 Ch. 369; MorreU v. Studd, 1913, 

2 Ch. 648. 

(u) DougUu V. Baynes, 1908, A. C. 477. 

(x) Marshall v. Berridge (1881), 19 Ch. D. 233. 

(y) Re Lander and Bagley’s Contract, 1892, 3 Oh. 41. 

(e) Chattook v. Muller (1878), 8 Oh. D. 177. 

(а) Oregory v. Migh^ll (1811), 18 Ves. 328. 

(б) Rossiier v. Mdler (1878), 3 App. Caa. 1124. 

(c) Jarrett v. Hunter (1886), 34 Oh. D. 182: Lcvety r. Palmer, 
1916, 2 Ch. 233. ' ^ 

(rf) Nottingham Patent Brick Co. v. Butler (1886), 16 Q. B. D 
778; Re Nishet and Potts, 1906, 1 Ch. 386. 
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purchaser before he entered into the contract (e), the 
purchaser is entitled to repudiate the contract, even though 
it contains a stipulation that “ the vendor’s title is accepted 
by the purchaser (/), Even if the vendor’s title is not 
clearly bad, yet if it depends upon a doubtful question 
of fact, the Court may refuse to force it on an unwilling 
puich^er and may relieve him from his contract (p), 
if it depends upon proof that the vendor bought 
■^\■ithout notice of an adverse equitable interest (/t). But 
uhen the doubtful point is not of fact, but of law, 
the Court nowadays usually decides the point so that the 
doubt is removed (i), but it ^vill not do so if there are 
decisions or dicta of weight which show that another judge 
or another Court ha\dng the question before it might oome 
to a different conclusion (Jc). The Court will not compel 
ft purchaser to buy a lawsuit. 

Usually the title which the purchaser may require is Vendor only 
only such a title as the conditions of sale entitle him to (Z ). bound to 
If he has agreed to take such title as the vendor has to [^Vccordance 
give, he cannot object to defects in the title (w), and his with the 
right to a good title may otherwise be limited by the 
conditions of sale. But the conditions must be fair and 
open. For instance, any stipulation inserted in the 
contract restricting the purchaser’s statutory right to 
have the title showm for the previous thirty year9 (o), 
must give a perfectly fair description of the nature of 
"me instrument wliich is to form the root of the title (p). 

'Even if the condition is not misleading, the Court may, 
m the exercise of its discretion, refuse specific perform¬ 
ance if the vendor is not able to give a good holding title 
to the purchaser, though able to show a title in accordance 


V. Hawtr&y, 1903, 2 K. B. 467. 

(/) Re Ilaedioks and Lipaki, 1901, 2 Ch. 6C6. 

^^addingham (1852), 10 Ha. 1; Mullinga v. Trinder 
<1870), L. R. 10 Eq. 449. 

(A) Re Randman and Wiloox, 1902, 1 C^. 599. 

(») Alexander v. UilU (1870), L. R. 6 Ch. App. 124; Johnson t. 
Ci<^rhe^ 1928, Ch. 847. ^ 

Young (1888), 40 Ch. D. 34; Re HoUu, 

Jo»y, 2 Uh. 540. 

(0 Vpperton v. NickoUon (1871), L. R. 6 Ch. App. 436; Latorie 
».Xa«p81),7App.Caa. 19. 
yn) Rume v. Poeock (1886), L. R. 1 Ch. App. 379. 

/ < « Property Act, 1925, s. 44. 

KP) Re Marah end Earl Oranville (1883). 24 Ch. T>. 11. 
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with the contract (fi). If the contract of sale is silent aa 
to the title which is to be shown by the vendor, the legal 
implication that the purchaser is entitled to a good title 
may be rebutted by evidence that, before the execution 
of the contract, the purchaser had notice of defects in the 
vendor’s titleand of the vendor’s inability to remove them. 
But if the contract expressly provides that a good title 
shall be sho^vn, the purchaser is entitled to insist on a 
good title, notwithstanding that, before the execution of 
the contract, he had notice of defects in the vendor’s title, 
ior evidence is not admissible to modify the terms of the 
express contract (r). Nor is evidence of the purchaser's 
knowledge of defects admissible on an inquiry as to title 
under an ordinaiy vendor s decree for speciiic perform¬ 
ance of an open contract (s). 

Under an open contract the purchajier may ho compelled 
to take a title depending upon the Statutes of Limita¬ 
tion if the vendor can show that the rights of all prior 
o^vners are barred (f), and, even if the vendor has contracted 
to give a title commencing with a certain instrument, and is 
unable to do so because of a subsequent break in the chain 
of the title, the purchaser will be compelled to complete 

if the vendor can show a good possessory title from a 
later date (m). 


Although the vendor s title may be bad at the date of the 
contract, he can nevertheless compel specific performance 
if the defect is cured before the purchaser has definitely 
repudiated the contract (v). And if the defect is one of 
conveyance only, and not of title, the purchaser cannot, 
imless time is of the essence of the contract, repudiate the 
contract merely because the vendor is not in a position to 
complete at the time fixed; he must give the vendor a 
reasonable opportunity of remo\dng the defect (w). Also, 
upon the sale of a pubHc-house with the licences attached 


(?) Scott and Alvarez, 1895, 2 CTi 603 

Rogers (18S5), 29 Oh. D. 661. 

(s) McQrory v Alderdale Estate Co., Ltd., 1918, A. C. 503. 

y\ 54 L. J. Ch. 517. 

\ D rT • 1912, 2 Ch. 1. 

Contract, 1920. 1 Ch. 233. 

(V) Batten t. Eustsll (1888), 38 Ch. D. 334. 
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tliereto, it is sufficient if the licences are valid at the date 
appointed for the conveyance in completion of the con¬ 
tract (a:). But the vendor must bo able himself to convey 
the property to the purchaser or to procure a conveyance 
from persons whose concurrence he has a right to compel. 
He cannot force the purchaser to take a conveyance from 
some third person, unless he is in a position to insist on that 
person conveying (y). Where, however, persons contract 
to sell as “ trustees for sale,” and it appears that they are 
personal representatives and not trustees for sale, they can 
compel the purchaser to take a conveyance ( 2 ). 

Where the Court decrees specific performance of a 
contract, it usually directs the conveyance in execution 
of the contract to be settled in Chambers in case tho 
parties differ as to the form or contents of the conveyance ; 
but the question whether any particular clause should be 
inserted or not will be decided by the Court itself at the 
trial of the action, if the question is sufficiently in issue 
on the pleadings (a). Where there are restrictive cove¬ 
nants affecting the property, and the purchaser has bought 
subject to them, the vendor can insist on the conveyance 
'being made subject to them (&), and if the vendor will 
still remain liable after completion, the conveyance must 
contain a covenant by the purchaser to obsen'e the restric¬ 
tions, but only for the pui*pose of indemnifying tho vendor 
from liability (c). If, however, the restrictions were not 
disclosed in the contract, the vendor cannot insist on any 
reference being made to them in the conveyance (d), for 
the conveyance must be in strict accordance with the 
contract. If the description in the contract affords a 
sufficient and satisfactory identification of the property 
without a plan, the purchaser cannot insist on having the 

(*) Tadcaater Tower Brewery Co. v. Wilson, 1897, 1 Ch. 

(y) Be Bryant and Bamingham (1890), 44 Ch. D. 218; Re B^ds 
Trustees and Macdonald (1890), 45 Ch. D. 310. Contrast Re Baker 
and Selmcn, 1907, 1 Ch. 238. 

(z) Re Spencer and Ilauser’e Contract, 1928, Ch. 598. 

(а) Bart v. Bart (1881), 18 Oh. D. 670. 

(б) Pollock V. Rabbits (1882), 21 Ch. D. 466. ^ ^ 

(c) Re Poole and Clarke, 1904, 2 Ch. 173; Reckill v. Cody, 19-0, 
2 Oh, 452. 

Ad) Re Uonohton to Qilzean (1884), 27 Ch. D. 555; "'Jf 

Barnard, 1899, 2 Ch. 515. And see Hardman v. Child (1885), 28 Ch. D. 
46G. 
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property conveyed by reference to a plan (e). He may have 
the conveyance made to a nominee, pro\dded, if it is a sale 
of leaseholds, where the vendor will remain liable after the 
assignment, that the nominee is solvent, that the sale was 
not granted upon considerations purely personal to the 
purchaser and that the purchaser joins in so as to guarantee 
performance of the covenants (/). 


PoawHfflOD 
cot uscallY. 
^iyec pend* 
mg suit for 
■pecific per¬ 
formance. 


PositioD of,I 
vendor after 
contract. 


Possession is not usually given to the purchaser i>ending 
a suit for specific performance, and, though a public com¬ 
pany, by taking the steps prescribed by the Lands Clauses 
Act, 1845, may always obtain immediate possession, 
yet, if it does not take advanta^ of its compulsory powers, 
but contracts for the purchase in the ordinary way, it will 
bo in the same position as an ordinary purchaser, and 
cannot claim to have possession given to it pending the 
action for specific performance {g). The vendor, remain- 
ing in possession, is a trustee for the purchaser, and will 
be liable to pay compensation if he wilfully damages or 
injures the property, or if he does not take reasonable caro 
of it(^). But he is only a trustee for the purchaser in 
a qualified^ sense, and will not be charged with an occupa¬ 
tion rent in respect of part of the premises occupied by 
him^lf personally, even after the time fixed for com¬ 
pletion (z). On the other hand, where the purchaser 
obtains possession before completion, and a suit for specific 
performance is afterwards brought, the purchaser is 
usually given the option, either to go out of possession 
or to pay the purchase-money into Court; but he will not 
be allowed this option w’here he has diminished the value 

of the property, but wdll be required to pay the purchase- 
money into Court (A:\ 


10^1 nTA!"explaining lie Sansom and 

3 arfreZA, 1910, 1 Ch. i4\. See also Be Sparrow and James, 1910 , 2 Ch. 60 . 

(/) Curtis Moffat, Ltd. v. Wheeler, 1929. 2 Ch. 224. 

V. Metropolitan Board of Works (1886), 32 Ch. I>. 

V L. R. 8 Ch. App. 173; 

V. Edwards I2 Ch. D. 499, at pp. 506—509; Rot/al Bristol 

atp.Te^ ^ ^ 


(0 B^neit V. Stone. 1903, 1 Ch. 509. 

(A) Lewxs V. James (1886), 32 Ch. D. 326; Greenwood r. THtner, 
1891, 2 Ch. 144. 
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If the purchaser takes possession before completion, he 
may he held to have waived ajiy objection to the title. 
There would, no doubt, be no waiver if the contract showed 
that the parties intended possession to be taken at a cer¬ 
tain date, whether a good title had then been shown or not; 
but, if the contract contains no provision for the purchaser 
being let into possession before completion, and he takes 
possession knowing of defects in title which the vendor 
cannot remove, that would be a waiver of his right to 
require the removal of the diefects or to repudiate, but 
it would be no waiver if the defects were removable {/). 

Another efFeot of the purchaser taking possession before 
completion is that he must paj*^ interest on the purchase- 
money from the date when he took possession, even though 
the property is producing less than the amount of the 
interest or is, in fact, producing no profit at all; for it is 
inequitable that he should have both the property and 
the purchase-money (m). But, even though he is not in 
possession, he often has to pay interest on the purchase- 
money, with a corresponding right to receive from the 
vendor the rents and profits, if any, produced by the pro¬ 
perty. The contract usually; provides for payment of 
interest from a certain date, but, even if there is no express 
stipulation on the point, the purchaser is bound by law to 
pay interest from the date fixed for the completion of 
the purchase, or, if no specific day is fixed, from tlie date 
at which he could first have safely taken possession, i.t., 
when a good title is shown (w). If a suit for specific per¬ 
formance is brought, interest is payable from the date 
certified by the Master as the date on which a good title 
was first shown (o). These rules apply although the 
property purchased is reversionary (p), or is otherwise pro¬ 
ducing less than the amount of the interest, and even 
though the exact amount of the purchase-money has not 
yet been ascertained {g). But, where the contract contains 
no express stipulation for payment of interest, and oom- 

(0 Oloag and Miller (1883), 23 Ch. D. 320. 

(m) Biroh V. Joy (1852), 3 H- L. C. 565: Ballard v. Shutt (1880), 

16 Ch. D. 122. ^ 

(n) Be Pigott and G. W. B. (1&81), 18 Ch. D. 146. 

(o) Ualkett V. Dudley (.Earl), 1907, 1 Ch. 690. 

(P) Ex parte Manning (1727), 2 P. Wing. 410. ^ . 

(?) Pleteher t. Lancashire, ^o. B. Co., 1902, 1 Oh. 901; 

Coished in Bichard v. G. W. B.. 1905, 1 K. B. 68. 
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pletion is delayed without the purchaser’s fault, he cao 
avoid liability to pay inter^t by depositing the purchase- 
money at a bank and giving notice to the vendor, and 
thereafter he will only be liable to pay the interest, if any, 
allowed by the bank(r); but he cannot do this if the 
contract expressly provides for the pajanent of interest 
and does not also allow him to deposit the money ( 5 ). 
If the delay is caused by the vendor’s default, the pur¬ 
chaser is excused from the payment of interest unless 
the contract expressly provides for its payment even in 
that case(0- 

On completion of the purchase, the vendor must deliver 
to the purchaser all the title deeds which relate exclusively 
to the purchased property, and which are in the vendor’s 
possession or power; and any expense incurred by the 
vendor in obtaining possession of deeds which the pur¬ 
chaser is entitled to must be borne by the vendor (u). 
But the vendor has a right to retain documents of title 
where he retains any part of the land to which the docu¬ 
ments relate, or where the document consists of a trust 
instrument or other instrument creating a trust which is 
still subsisting, or an instrument relating to the appoint¬ 
ment or discharge of a trustee of a subsisting trust (a:). 
Upon a sale in lots, the title deeds are delivered over to the 
purchaser who pays the most purchase-money, unless tlie 
conditions of sale otherwise provide; and the other pur- 
cliasers get attested copies thereof, \vith an acknowledg¬ 
ment of their right to production, and an undertaking for 
safe custody. 

The purchaser may repudiate the contract for sulEcient 
cause, e.g.f misrepresentation (?/), or because the condi¬ 
tions of sale are misleading, in, for instance, requiring the 
purchaser to assume what the vendor knows to be false (z); 

(r) Regent's Canal Co. v. Ware (1857), 23 Beav. 575 
(O Re Riley to StreatfuUl (1886), 34 Ch. D. 386 
(0 Jones V. Gardiner, 1902, 1 Ch. 191. 

(«) Re Duthy and Jetsen, 1898, 1 Ch. 419 

(x) Law of Property Act, 1925, s. 45 (9), replacing Vendor and 
P^chasor Act IfL a. 2, r. 5. See Ji> William, and ymroattl* 
(Ihjche,,), 1897, 2 Ch. 144; Se Lehmann and Walker, 1906, 2 Ch. 

(y) Brewer y. Brown (1885). 28 Oh. D. 309. 

(«) Re Banister, Broad v. Hunton (1879), 12 Ch. D. 131. 
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but the purchaser cannot repudiate after the Court has 
made an order for specific performance, unless the Court 
gives him leave to do so, and, in any case, he must repu¬ 
diate speedily (a). In case the purchaser has had just and 
sufficient cause for his repudiation, he wll be entitled to 
the return of his deposit, and also to his costs of investi¬ 
gating the title, even though the contract contains a clause 
allowing the vendor to rescind the contract and return the 
deposit without costs, for such a clause, being part of the 
contract, falls to the ground when the contract is 
repudiated; and, if the sale is by the Court, the costs will 
include the expense of bidding at the auction and bocora- 
iug the purchaser (6). The Court has also under s. 49 (2) 
of the Law of Property Act, 1925, a general power to 
order the return of a deposit where it refuses to grant 
specific performance or in any action for the return of the 
deposit. If the purchaser repudiates without just and 
sufficient cause his deposit is forfeited, whether the contract 
expressly provides for its forfeiture or not (c). It must be 
remembered, however, that every payment made by the 
purchaser is not a deposit; it may be merely a part pay¬ 
ment and not also a deposit by way of earnest to bind the 
bargain. 4Vhether it is a deposit proper or not depends 
on the terms of the contract. If the sum is not a deposit, 
the purchaser -will be able to recover it if the contract is not 
completed, unless the contract otherwise provides (d). 


With regard to rescission of the contract by the vendor, 
there is usually an express condition of sale under which, 
in case the purchaser makes and persists in any objection 
or requisition which the vendor is unable (or unwilling) 
to remove or comply with, the vendor may by notice in 
writing rescind the sale and return the deposit to the 
purchaser, and so escape liability to pay damages for 
breach of contract. But the vendor cannot take advantage 
of such a condition if he has knowingly sold without hav- 

(fl) Ealhett y. Dudley (Earl), 1907, 1 Ch. 590. And see Sernen 
1925, Oh, 264. 

(b) HoUiioell y. Seacombe, 1906, 1 Ch. 426. ,, 

(c) Eoxoe y. Smith (1884), 27 Oh. D. 89; Hall v. Burnell, 1911, 
* Cn. 661. 

1 V. CUmei, 1924, A. C. 980; HarrUon v. Holland, 1922, 

K* B. 211; Mussen y. Van Diemen's Land Co., 1938, Ch. 253. 
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me any title to the property (e), or where he ha^ a title 
to part only of the property (/); and the condition does 
not give him an arbitrary power to rescind the contract 
without showing some reasonable ground for so doing (^)- 
He can only rescind if he entered into the contract in 
ignorance of some material fact or document, or under some 
mistaken notion that he was entitled to sell and could make 
a title; there must be no failure of duty on his part, no 
element of shortcoming, and he must have omitted nothing 
which the ordinarily prudent man, having regard to his 
contractual relations with other persons, is bound to do (A). 
The vendor must not “play fast and loose,” holding his 
right of rescission in suspense, while negotiating with 
some third person for a re-sale (i); nor can he rescind 
after a judicial decision has been given against him (k), 
but the mere institution of proceedings does not destroy 
his right of rescission (1), though, if he exercises it after 
litigation has been started, the Court may order him to 
pay the costs (w). 

Apart from any special condition of sale, the vendor 
cannot rescind the contract for mere delay in payment of 
the instalments of the purchase-money, unless the delay 
is evidence of a total abandonment by the purchaser of the 
contract (n). But if the vendor has brought an action for 
specific pei-formanco, and the purchaser has failed to 
comply with the order for specific performance, the vendor 
ie entitled to an order for rescission (o). 


Deposit, 
altbougii 
forfeited, 
must be 
allowed 


Where the vendor rescinds for the purchaser’s default, 
and the condition under which he rescinds extends, as it 
usually does, to enabling the vendor to re-sell, and charge 
the defaulting purchaser with the deficiency on a rc-sale, 


(tf) He Des lieaux and Setchfield’s Contract, 1926, Ch. 176. 

(/) Re Beighton and Harris, 1898, 1 Ch. 458; Re Jackson and 
Haden, 1906, 1 Ch. 412. 

{g') Duddell v. Simpson (1866), L. R. 2 Ch. App. 102; Re Wetton 
and Thomas, 1907, 1 Ch. 244. 

(A) Re Jackson and Haden, 1906, 1 Ch. 412; Merreit t. Sch'Mter, 
1920, 2 Ch. 240; Proctor v. Pugh, 1921, 2 Ch. 256. 

(0 Smith V, Wallace. 1895, 1 Ch. 385. 

(A) Re d.rbib and Claes.mi,! Ch.GQl. 

(D Isaacs V. Towell, 1898, 2 Ch. 285. 

(m) Re Spindler and Mear*s Contract, 1901, 1 Ch. 908. 

(rt) Cornwall v. Henson, 1900, 2 Ch. 298. 

(o) See Olds V, Olde, 1904, 1 Ch. 35. 
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if a deposit has beea paid by the purchaser, then, although 
the deposit is expressed to be forfeited, it must bo allowed 
in computing the deficiency, where thei'e is a deficiency, 
on the re-sale (p). 


Disputes between a vendor and a purchaser of land may 
in many cases be judicially settled without any action for 
specific performance being brought; for it is provided by 
8. 49 of the Law of Property Act, 1925 (q), that a vendor 
or purchaser of any interest in land, or their represen¬ 
tatives respectively, may apply in a summary way to the 
Court in respect of any requisitions or objections, or any 
claim for compensation, or any other question arising out 
of or connect^ with the contract (not being a question 
affecting the existence or validity of the contract), and 
the Court may make such order upon the application as 
to the Court may appear just, and may order how or by 
whom all or any of the costs of and incident to the 
application are to be borne and paid. The section ex¬ 
pressly applies to a contract for the sale or exchange of 
any interest in land, and is wide enough to include a 
contract to grant a lease (r). 


The Court cannot under this section entertain the 
question whether a condition of sale is fraudulent, for 
this is a matter involving the validity of the contract ( 5 ), 
but the fact that it appears to be doubtful whether, owing 
to fraud, misrepresentation or mistake, the contract could 
be enforced, does not prevent the Court from deciding a 
specific question, e.g.^ as to the form of conveyance, raised 
by the summons (0* Where the vendors title depends 
upon a question of the construction of a document involving 
real difficulty, the proper course for him is to issue an 
originating summons for construction of the document, 
since an order made on such a summons would be binding 
on all parties, whereas an order made on a vendor and 
purchaser summons would only bind the parties to the 

(p) ShutUeworth v. Clews. 1910, 1 Oh. 176, disapproving On0tht 
190?. 1 Ch. 796. 
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Hill 


ons. 


summons. If, in such a case, the vendor insists on pro- 
(^eeding under the section, the Court may declare the title 
too doubtful to be forced on the purchaser (w). 


Powers of 
the Court 
under the 
Heetion. 


The Court has power under tlie section to decide 
disputed questions of fact (u), and inaj' direct such things 
to be done as are the natural consequences of its decision 
on the summons (a:). For instance, when the Court 
decides that the vendor has not shown a good title, it can 
go on and direct the vendor to return to the purchaser Iiis 
deposit ■with interest {y), and to pay also the purchaser’s 
costs of investigating the title (z): and the order for 
rescission of the contract and retuni of the deposit can he 
made even on a summons taken out by the vendor(u). 
But the Court cannot on a summons under the section 
order the payment of damages, but leaves the parties to 
theij' logal remedy therefor (5). 


Summary 
judgment for 
fq>ecific 
performance. 


With a view to expediting the procedure in an action 
for specific performance, Order XIVa. of the Eules of 
the Supreme Court provides that w'here the defendant in 
an action in the Chancery Division has appeared to awTit 
of summons endorsed with a claim for specific performance 
of a contract in "WTiting for sale or purchase of property, 
the plaintiff may, on affidavit made by himself, or by any 
other person who can swear positively to the facts, veri¬ 
fying the cause of action, and stating that in his belief 
there is no defence to the action, apply to the judge for 
an order for specific performance of the contract and fo^r such 
consequential accounts, &c. as the case may require. The 
judge may thereupon make the order, unless satisfied that 
the defendant has a good defence on the merits, or unless 
such facts are disclosed as may be deemed sufficient to 
entitle the defendant to defend. 


(u) Re NichoU ar^ Von Joel's Contract, 1910, 1 Ch. 43. Sec, bowers, 
Johnson V. Clarice, 1928, Ch. 847. 

(v) Re Burroughs, Lynn and Sextan (1877), 6 Ch. D. r>01. 

(z) Re Hargreaves and Thompson's Conlract (1886), 32 Ch. D. 464. 
(y) Re Hargreaves and Thompson's Contract (1886), 32 C-h. D. 

454; I>aw of Property Act, 1925,8. 49 (2). 

(a) ReSpindler and Meat's Contract. 1901, 1 Gh. 908. 

(а) Re Walker and Oakshott's Contract, 1901, 2 Ch. 383. 

(б) Re Wilsons and Stevens' Contract, 1894, 3 Ch. 646. 
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INJUNCTION. 

An injunction, •wliich used to be a wiit issuing under 
an order of the Court, is now simply a judgment or order 
of the Court (a), whereby the Court restrains the com- 
mieaion or continuance of some wrongful act, or the con¬ 
tinuance of some wrongful omission. In the former case 
the injunction is called prohibitory or restrictive, in the 
latter mandatory. The former is far more common than 
the latter. Indeed, until comparatively recently, an in¬ 
junction was always couched in pro^bitive language, 
even when the effect of it was to require the performance 
of a positive act. For instance, if a defendant had wrong¬ 
fully erected buildings infringing the plaintiff’s right of 
light, the Court used not to order him to pull them down 
and remove them, but ordered him not to allow them to 
remain on the land'. Now, however, a mandatory injunc¬ 
tion 18 made in a positive form (6). 

As regards the time of their operation, injunctions are 
either int^locutory (or interim) or perpetual. A per- 

18 granted only after the plaintiff has 
es abashed his right and the actual or threatened infringe- 
uient of it by the defendant, whereas an interlocutory 
injunction may be granted at any time after the issue 

^ f 1 ^ object being to keep things in statu quo 

until the question at issue between the parties can bo 
aetermined; and, to obtain it, the plaintiff need not make 
out a case which will necessarily entitle him to a perpetual 
injunction. “ It ie enough if he can show that he has a 
^ir question to raise as to the existence of the right which 

-l!.. u satisfy the Court that the property 

6 preserved in its present actual condition, until 


5?? ?* f- Ord. L. r. 11. 

Ko) Jaoki&n v. Normanby Brick Co., 1899,1 Oh. 438. 
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Formerly 
injtmctioQ 
granted only 
by Court ot 
Chancery, 
but now by 
any Division 
of the High 
Court, when¬ 
ever it is 
“just or 
convenient.” 


euch questioa can be disposed of (c). A mandato^ in 
junction, however, is very seldom ^nted on an inter¬ 
locutory application, though in cases of infringement of 
a riffht to light the Court has granted an interlocutory 
injunction compeUing the defendant to pull down the 
building where he haa endeavoured to steal a march on 
the Court by hurrying on the building after being served 
with notice of motion for an injunction, or has evaded 
service of the writ and continued the building after due 
warning from the plaintiff (d). An interlocutory injunc¬ 
tion is usually only granted after notice of motion has been 
duly sensed on the defendant, but in urgent cases the 
injunction may be obtained ex p^te; when so obtaineri, 
the injunction usually only continues until next motion 
day, and is often spoken of as an interim injunction*. 
When the Court grants an interlocutory injunction, 
whether ex parte or on notice (e), it requires the plaintiff 
to ^ve an “undertaking as to damages,” i.e., an under¬ 
taking to pay to the defendant any damages caused to him 
by the injunction, if it turns out at the hearing that the 
injunction was wrongly granted. But such an under¬ 
taking is not required from the Attorney-General suing 
on behalf of the Crown (/). 

Formerly, the jurisdiction to grant an injunction could 
be exercised only by the Court of Chancery. By the 
Common Law Procedure Act, 1854, ss. 81 and 82, a 
limited power of granting injunctions was conferred on 
the Common Law Courts, and now under the Judicature 
Acts, every Division of the High Court has power to 
grant an injunction. The present enactment is s. 45 of 
the Judicature Act, 1925, which provides that “ the High 
Court may grant a mandamus or an injunction, or appoint 
a receiver by an interlocutory order in all cases in which 
it appears to the Court to be just or convenient. Any 
such order may be made either unconditionally or on such 
terms and conditions as the Court thinks fit. ’ ’ Though the 


(c) Kerr on Injonctions, chap. i. And see Preston v. Luch (18S4), 
27 Ch. D. 505; ChaUender v. PoyU (1887), 36 Ch. D. 425; Wiltshire Bacon 
Co.t Ltd. v. Associated Cinema Properties, Ltd. (1937), 64 T. L. R. 28. 

(d) Daniel v. Ferguson. 1891, 2 Oh. 27; Von Joel v. Hornsey. 
1895, 2 Ch. 774; Price v. Hilditch, 1930, 1 Ch. 600. 

(e) Smith V. Dag (1882), 21 Ch. D. 421, at p. 424. , 

(/) Att.-Gen. V. Albany Hotel Co.y 1896, 2 Cb. 696. Thia rule 

applies also to the Secretary of State for War: Seoretary of State 
for War v. Cope, 1919, 2 Ch. 339. 
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eection speaks only of interlocutory orders, it must not 
be inferred that the Court s jurisdiction is limited to 
interlocutory injunctions; if the Court can grant an inter- 
^cutory injunction, a ioriiori it can grant a perpetual 
'injunction at or after the hearing (z). 

The enactment just quoted has not confoired an Effect of 

arbitrary or unregulated discretion on the Court (/c). The \ ^Softb.* 

jurisdiction to grant an injunction is exercised according Act*Ty^ 
^ settled legal principles. Nor does the section give the 
Court power to issue an injunction where formerly no 
Court could have given any relief at all to the applicant, 
bor instance, in Day v. Broumrigg (1), an injunction was 
refused to prevent the defendant from calling his house 
by the same name as the plaintiff’s, althougli the parties 
lived next door to each other and the name had been used 

years; for there is no legal or 
equitable right to the exclusive use of the name of a 
private residence. So, too, the Court will not grant an 
injunction to restrain a party from proceeding with an 
arbitration in a matter beyond the agreement to refer (m), 
or from proceeding without any authority whatever in an 
arbitration in the name of another (n); for in such cases 
an award would be a nullity, and the applicant would 
have a good defence to an action to enforce it, or might, as 
plaintiff, obtain a declaration of such nullity (o). 

It has been laid down by the House of Lords (p) that Principles; 
the grant of an injunction to restrain a person from doing 
^ thing ia an act dependent upon the discretion granting or 

of tho Court, and in exorcising that discretion the Court refusinfe-an 
Will consider, among other things, whether the doing of 
ha thing sought to be restrained must produce an injury 
o the party seeking the injunction; whether that injury 
can be remedied or atoned for, and, if capable of being 


Beauchamp. 


(0 Heddoxc v. Beddow (1878), 9 Ch. 1). 89, 93. 

(1878), 3 A. C. 709; Uarri* v. 

1894, I Q. B. 801. 809. 

(0 (1878), 10 Ch. D. 294. 

London Railway Co. ?. Great "Northern Railway Co 

(1883), U Q. B. D. 30. 

W Farrar v. Cooper (1890), 44 Ch. D. 323. 

/ \ n Co. y. Foukelmann, 1909, 2 K. B. 948. 

KP) Doherty y. Allman (1878), 3 App. Ca. 709. 

9. 


37 



578 


THE PRINCIPLES OF EQUITY. 


atoned for bj damages, -whether those damages must be 
sought in successive suits, or could be obtained once for 
all. “The very first principle of injunction law is that 
primd facie you do not obtain injunctions to restrain 
actionable wrongs, for which damages are the proper 
remedy ”(g). But, where an injunction is sought to 
restrain the breach of a negative contract, the Court has 
no discretion to exercise. “If parties, for valuable con¬ 
sideration, with their eyes open, contract that a particular 
thing shall not be done, all that a Court of Equity has to 
do is to say, by way of injunction, that which the parties 
have already said byway of covenant, that the thing shall 
not be done; and in such case the injunction does nothing 
more than give the sanction of the process of the Court 
to that which already is the contract between the parties. 
It is not then a question of the balance of convenience 
or inconvenience, or of the amount of damage or of injury 
—it is the specific performance, by the Court, of that 
negative bargain which the parties have made, with their 
eyes open, between themselvee’* (r). 


Power of 
the Court 
to award 
damages in 
addition to 
or ioMtead 
of an 

injunction. 


The Court of Chancery originally had no power to 
award damages, though it might, where the defendant Iiad 
made a profit out of his ^vrongful act, decree an account. 

Lord Cairns'Act (s), however, autboiised the Court, in all 

cases in which it had jurisdiction to grant an injunction 
or to order specific performance, to award damages to the 
injured party, either in addition to or in substitution for 
the other relief. And, although this Act has been 
repealed, the jurisdiction under it is still preserved (0> 
and, apart from the Act, the Chancery Division 
has full power since the Judicature Acts to award 
damages in any case in which a common law court could 
have done so before the Acts. It seems that, under Lord 
Cairns Act, the Court may award damages for infringe* 
ment of an equitable right, e.g.y broach by a subsequent 
purchaser of a restrictive covenant by which he is only 

(v) Lindl^, L. J., in London and Blackxoall liailwat/ Co. 
Cro^s (1886), 31 Ch. D. at p. 3G9. 

(r) Per Lord Cairns, L. C., in Doherty ▼. Allman (1878), S 
App. On. at p. 720. 

(ff) The Giancery Amendment Act, 1858. 

(<) Leeds Industrial Co-operative Society, Ltd. v. Slack, 1934. 
A. C. 861. 
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bound in equity (x); and it is settled that the Act 
euablM the Court to give damages for an injury which 
ifl only threatened or apprehended (y). Clearly the 
Court baa neither of these powers under the Judicature 
Aotfl, and they exist, therefore, only in cases where the 
Court has jurisdiction to grant an injunction or to order 
^Gcihc performance, for it is only to those cases that Lord 
Cairas Act applies. If the remedy, by way of injunction 
or epociho performance, is altogether gone, the Court 
cannot under that Act give damages (^). 


Whether the Court will grant an injunction or give Wlion 
damages instead is a question for the judicial discretion of 
the Court If the plaintiff establishes his legal right and ^ 

le actual or threatened violation of it, he is entitled to iojiinotinn, 
an injunction as of course, unless there is something 
special in the case (a), and this is especially the case where 
the wrong consists of a continuing nuisance (6). To 
refuse an injunction and award damages instead would 
enable the defendant to purchase compulsorily from the 
plaintiff the right to commit a legal wrong. It may be 
stated generally that the Court wiU only do this if the 
injury 13 small and capable of being estimated in money 
and of being adequately compensated by a small sum, 
and to grant on injunction would be oppressive (c). 


The granting of an injunction being in the discretion of lojunotion 
the Court, delay or acquiescence on the part of the plaintiff 
niay be a ground for refusing an injunction, especially an j^roundof 
interlocutory injunction. But when the plaintiff has a -^quieioenne 

legal right, a final injunction will not be refused on the * ^ 
ground of mere delay (d). 

(*) Eastwood V. Lever (18G3), 4 Do O. J. k S. 114, at p. 128. 

851^* ^n^uetrial Co-operative Societi/, Ltd. v. Slack, 1924, 


(1888), 39 Ch. D. .508; Proctor v. Bayley 
(1889), 42 Ch. D. 390, at p. 400. 

(a) In.penal Oas Light and Coke Co. v. Broadbent (1859), 7 
/M AchUli V. Tovell. 1927, 2 Ch. 243. 

p. 313^^*^" London Electric Lighiing Co.. 1895, 1 Ch. 287, at 


1924^ Leeds Industrial Co-operative Society, Ltd., 

1 Th’ QUO 800 Colls V. Uomo and Colonial Stores, 1902, 

1 Ch. 302; 1904, A. C. 179. 

(<^) See ante, p. 20. 


37 (2) 
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An injunction, once it has been granted, will be enforced 
by committal for contempt, not only against the parties 
enjoined, but also against all others knowingly abetting 
them in their breach of the injunction (c). 

It is impossible to enumerate all the cases in which the 
remedy by way of injunction is available. For con¬ 
venience, the cases may be classed under three heads: — 
(1) Injunctions to restrain judicial proceedings; (2) In¬ 
junctions to restrain a breach of contract; (3) Injunc¬ 
tions to restrain the violation of some legal or equitable 
right apart from contract. 

I. Injunctions to restrain judicial proceedings 
Formerly, the Court of Chancery frequently granted an 
injunction to prevent the inequitable institution or con¬ 
tinuance of proceedings in a Court of Common Law, as, 
for instence, where the plaintiff in the common law action 
was suing upon an instrument obtained by fraud. Such 
an injunction was known as a common injunction, aU other 
injunctions being caUed special. In granting a common 
injunction the Court of Chancery did not in any way 
profess to interfere with the Courts of Common Law in 
the exercise of their jurisdiction. The injunction was not 
addressed to the Common Law Court, but to the parties 
to the action in that Court, for equity has always acted 
in personam (f). ^ Since the Judicature Act, 1873, the 
common injunction has ceased to exist. No cause or 
proceeding pending in the High Court or Court of Appeal 
can^ be restrained by injunction, but every matter of 
equity, on which an injunction against the prosecution of 
any such cause or proceeding might formerly have been 
obtained, may be relied on by way of defence thereto; 
and the Court in which the cause or matter is pending 
may direct a sUy of proceedings (g). This section, how¬ 
ever, only applies to pending proceedings; it does not take 
away the Court’s power to restrain a person from institut¬ 
ing proceedings (h), e.g., to restrain a person claiming 
to be a creditor of a company from presenting a petition 


(tf) Seaxoard v. Palen^on, 1897, 1 Ch. 545, 

(/) See the Enrl of Ortord’s Cane ClfilS), 1 Oh. Rep. 1. 

{g) Judicature Act, 1925, e. 41, replacing 9 . 24(5) of the Jadicaturo 
Act, 1873. See ante, p. 7. ' 

{k) Bezant v. Wood (1879). 12 Ch. D. 606, at p. 630. 
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to wind up the company where the debt is bond fide dis¬ 
puted and the company is solvent (i), or to restrain a 
^reatened action against a receiver appointed by the 
Court in respect of acts done by him in discharge of his 
office (A:).^ And the section applies only to proceedings 
in the High Court or Court of Appeal, its object being to 
Msure that one Division of the Supreme Court shall not 
be interfered with by another; the Court still has power orto^tay 
to restrain by injunction the prosecution of proceedings 
in any other Court, e.g.^ the Lancaster Palatine Court (1), hlfoSor or 
or an inferior Court (?n), or a foreign Court (n), the a foreif^ 
injunction in such cases being, like the old common 
injunction, directed to the parties to the proceedings and 
not to the Court. 


Special powers of staying proceedings have been oon- Hiid the 
ferred upon the Court in connection with its bankruptcy 
juned^tion and its jurisdiction to wind up a company, spcliial * 
oect. 9 of the Bankruptcy Act, 1914, provides that the power of 
Court may, at any time after the presentation of a bank- 
ruptcy petition, stay any action, execution, or other legal 
process against the property or person of the debtor; and 
ttis would seem to extend to proceedings in the High 
Court as well as to proceedings in an inferior Court, 
though apart from this provision the Bankruptcy Court 
ha*9 no power to restrain proceedings in the High 
l^urt(p). AVhether under this provision proceedings in 
the Bhgh Court can be restrained by a County Court is 
doubtful (j). And by s. 172 of the Companies Act, 1929, as has also 
at any time after the presentation of a petition for winding- 
up, and before a winding-up order has been made, any winding up 
action or proceeding pending against the company in a company. 

Court or Court of Appeal may be stayed by 
whe Court in which the action or proceeding is pending, 


Hestaurant Castigliont Co. v. Lavery (18S1), 18 Ch. D. 

® ** ^aidsU>n 0 Palaoo of VarietieB. Ltd., 1909, 2 Ch. 283. 
y) ^ood V. Connolly, 1911, 1 Ch. 731. 

(1880), 13 Ch. Dl. 498; Stannard v. Vettry 
20 Ch. D. 190. 

in; HoUenry v. Lewit (1882).22 Oh. D. 397; Bll/rman Lines, Ltd. 

2 K. B. 144. 

R^nolds (1885), 15 Q. B. D. 169. 

<91 Richardson and Cook (1902), 86 L. T. 690. 
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and any action or proceeding pending against the company 
in any other Court may be restrained by the Court which 
has jurisdiction to wind up the company. 

II Iniurwtions to restrain breaches of contract 
jurisdiction of equity with regard to granting an injunc¬ 
tion to restrain a breach of contract is closely allied to 
its jurisdiction to order specific performance of a contract. 
Specific performance is the method of enforcing positive 
contracts, but it is evident that, where a contract capable 
of being enforced in equity is a negative contract, the 
most natural mode of its enforcement is by moans of an 
injunction. Thus, where the contract was, that, in con¬ 
sideration of the plaintiffs having, at their own expense, 
erected a new cupola clock and bell to the parish church 
of Hammersmith, a certain boll which had been daily 
rung in the early morning to the great annoyance of 
the plaintiffs, who were old ladies, should not bo rung at 
that early hour during the lives of the plaintiffs, the agree¬ 
ment was specifically enforced against the parish, by means 
of an injunction (r). Also, the negative covenant occur¬ 
ring in trade agreements to the effect that the covenantor 
will not trade within a defined district by himself or by 
his agent, will bo enforced by injunction, unless the con¬ 
duct of the covenantee has disentitled him to that relief, 
as by a wrongful determination of the contract (s). 
Whether the negative covenant lias been broken or not 
is alw'ays a question of fact; and whore, e.g.y the cove¬ 
nant is that of a young solicitor not to practise within a 
defined area in competition with the solicitor to whom 
he has been articled, or by whom after his articles he 
has been employed, the acts complained of will be judged 
by the words of the covenant, and, as so judged, may or 
may not be a broach of the covenant. For instance, a 
covenant not to “practise as a solicitor ” within a defined 
area is not broken by acting as managing clerk to a 
solicitor at a fixed salary within the prohibited area (0» 
nor is a covenant not to “ carry on the profession of a 
solicitor” broken by writing from an office outside the 
defined area a letter demanding payment of a debt from 

(r) Martin v. Nutfnn (1725), 2 P. Wma. 266. 

(«) General Billposting v. Atkinson, 1909. A. C. 

Limited v. Measures, 1910, 2 Ch. 248. 

(0 Way V. Bishop. 1928s Oh. 647. 
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a debtor within the area (w); but such an act would be a 
breach of a covenant not to “do any work or act usually 
done by a solicitor” (v). 

The remedy by way of injunction is sometimes available 
where the Court could not grant specific performance. 
For instance, the inability of the Court to compel the 
specific performance of the whole of an agi-eement, is not 
a giound for refusing to grant an injunction against the 
breach of the negative part of it; and, therefore, where 
a contract for personal services contains a negative term, 
the Court may grant an injunction to prevent a breach 
of the negative agreement (x), though it will not do so if 
the negative term is simply a repetition in a negative 
form of the whole of the positive contract (y), or if the effect 
of granting an injunction will be to compel the defendant 

to carry out his contract for personal services or remain 
idle ( 2 ). 

The Court, indeed, is very reluctant to enforce in¬ 
directly, by means of an injunction, a contract for per¬ 
sonal services, since it could not be enforced directly by 
an order for specific performance. If, for instance, the 
contract is purely affirmative in form, e.g.y a contract by 
a company’s manager to give, during a specified term, the 
whole of bis time to the company’s business, no injunction 
will be granted (a). But contracts not involving personal 
service will be enforced by injunction if they are negative 
in substance, though not in form. Thus, if A. agrees to 
take from B. the whole of the electric energy required 
for his premises, B. may obtain an injunction to prevent 
A. from taking any electric energy from C., for, in sub¬ 
stance, the agreement means that A. will not take from 


W V. Bellamy, 1911. 1 Ch. 326. 

(») Edmundson v. Render, 1905, 2 Ch. 320. And see Dewes 

192I,2A.C. 158. 

(*) Lumley v. Wagner (1852), 1 Do G. M. & G. 604; Warner Brothers 
™^res. Incorporated v. Nelson (1936), 53 T. L. R. 14. See also National 
^rotnjuital Bank v. Marshall (1888), 40 Ch. D. 112; Grimston r. 
Cunnxr^ham, 1894, 1 Q. B. 125. 

y) CAapman v. Westerby, 1913, W. N. 277. . 

Burylar and Fire Alarm Co., Ltd. v. Eisler, 1926, 

q09. 

(«) Whiiwood Chemical Co. v. Hardman. 1891. 2 Ch. 416; Mortimer 
Beckelt, 1920, 1 Ch. 671. 


InjonctiiMi 

availablt' 

sometimes, 

even where 

contract not 

specifically 

enforoeable. 


Contract lot 
personal 
sorvioes will 
not be 
indirectly 
enforced by 
injunction 
if it is 
positive in 
form : but 
other con¬ 
tracts may be 
enforced by 
injunction 
if negative 
iu substance 
though not 
in form. 



584 


THE PRINCIPLES OF EQUITY. 


As a rule, 
only the 
parties to a 
(^or^tract can 
sue. or be .sued 
on it. 

Exception^:— 

(i) S. 56 ot 
Law of Pro¬ 
perty Act, 

1926. 

(ii) Covenants 
in leases. 

(iii) iienelit 
of covenant 
as between 
vendor and 
purchaser 
may run 
with land. 

(iv) 'i'ulk V. 
Moxhuy. 


anyone other than B. any electric energy required for his 
premises (6). Similarly, an injunction may be granted to 
enforce a “ tied-house ” covenant, whereby a publican 
agrees that a certain brewer shall have the exclusive right 
of supplying beer to the public-house (c). 

As regards the parties to an action for an injunction to 
restrain the breach of a contract, the general rule is that 
no one can sue or be sued on a contract unless he is a party 
to it. But it is provided by s. 56 of the Law of Property 
Act, 1925 (d), that a person may take the benefit of any 
covenant or agreement respecting land or other property, 
although he may not be named as a party to the con¬ 
veyance or other instrument. And the burden or benefit 
of a covenant entered into between landlord and tenant 
may run with the land or the reversion so that an assignee 
of the lease or of the reversion may sue or be sued on the 
covenant (e). Moreover, the benefit of a covenant entered 
into between vendor and purchaser, e.g.^ a covenant for 
title, w'ill run with the land for the benefit of which it is 
entered into {/), but, except as between landlord and 
tenant, the burden of a covenant does not run with the 
land at law so as to bind persons who aftenvards take the 
land. In equity, however, the burden, as well as the 
benefit, of a restrictive covenant may run with the land 
under the rule in Tulk v. Moxhay (g). 

The rule there laid down, as subsequently explauied in 
Re Nisbet and Polls' Contract (h), is that a covenant 
restricting the user of land will be enforced by injunction, 
at the suit of the owner of other land to which the benefit 
of the restriction is attached, against all persons who 
subsequently own or occupy the burdened land unless they 


(6) Metropolitan Electric Supply Co., Ltd. v. Cinder, 1901, 2 Ch. T99. 

(c) Catt V. Tourle (1869), L. R. 4 Ch. App. 654. 

(d) Re-enacting in an extended form s. 5 of the Real Property Act, 
1845. See, on the section, Re Ecclesiastical Commiseioners for England's 
Conveyance, 1936, Ch. 430; White v. Bijmt Mansions, Ltd., 1938, Ch. 
.-{51; Zetland v. Driver, 1937, Ch. 651, reversed on another point, 1939, 
I Ch. 1. 

(c) Spencer's case (1583), 5 Co. 16; Law of Property Act, 1925, 
M. 140—142. 

(/) Rogers v. Hosegood, 1900, 2 Ch. 388. 

(p) (1848), 2 Ph. 774. 


(A) 1906, 1 Ch. 386. 
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obtain a legal estate for value without notice, actual or 
constructive, of the covenant. 


Moxhay. 


The principle on which Tulk v. Moxhmj was professedly I'nnoiple of 
decided was that a purchaser wlio entei's into a restrictive 
covenant gives a smaller price for the land by reason 
of the restrictive covenant, and it would be uncon- 
scientious for him, or any one deriving title under 
him Avith notice of the covenant, to attempt to mak<‘ 
use of the land except subject to the obligations of thi- 
covenant (A). But the true principle is that such covenants 
impose an equitable charge on the property in respect of 
which they are entered into, in the nature of a negative 
easement, which, like any other equity, will bind an}' 
person Avho takes the land, whether as purchaser, or 
lessee, or “ squatter ** (t), or mere occupier (J), unless he 
has acquired a legal estate for value without notice, actual 
or constructive, of the covenant. 


Where, however, the restrictive covenant was entered Reniatration 
into after 1925 and was not made between a lessor and 
lessee, registration takes the place of notice. If it is not notice in c&bl- 
registered in the Land Registry as a land charge, it will be 
voia against a purchaser of a legal estate for money or coTenanta. 
money’s worth (A), even though he has notice of it(/); 
if it is registered he will be deemed to have notice (?n). 


A purchaser of the land with notice of the covenant is not when 
bound by it if his vendor had obtained the legal estate 
for value without notice, for he can shelter himself behind tokea &ee 
the vendor’s immunity (w); and a public body which from 
purchases under its statutory powers, e.g.y an education reatnotion. 
authority purchasing under the Lands Clauses Consolidation 


Lord Cotfcenham in Tulk v. Moihay (1848), 2 Pb. 

aX* P^f" Jessoli M. II., in Cato v. 2'hampson (1882), 

8 Q. B. D. at p. 618 

(*) no Nisbet and Potts' Contract, 1906, 1 Oh. 386. 

(;) Mander v. Falcke, 1891, 2 Ch. 654. 

W nand Charges Act, 1925, ss. 10, 13. 

YKrT., I’roperty Act, 1926, 8. 199. 

W Ibtd. a. 198. 

<n) Wilkes V. Spooner, 1911. 2 K. B. 473, ante, p. 39. 
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Act, 1845, for educational purposes takes free from 
restrictive covenants, even if it has notice (o). In such a 
case, however, the restriction is not extinguished, but 
revives on a re-sale to a private individual (p), unless 
compensation has been paid to the covenantee under s. 68 
of the Act of 1845. 

The niia ui The rule in Tulk v. Moxhay {q) is confined to restrictive 
Tuik T. covenants, and does not apply to positive or alfirmative 

covenants, such as a covenant to make a road or put up a 
TOsmctiTe building, or any other covenant which would involve the 

•oTOTiantf. expenditure of money (r). Such covenants do not run 

with the land at law, except as between landlord and 
tenant ( 5 ), and do not, in equity, bind porsous who after- 
waixls acquire the land even with notice of the covenant. 
It makes no diflerence that the covenantor expressly (or 
impliedly by virtue of s. 79 of the Law of Property Act, 
1925) covenants for his successors in title as well as for 
himself. The successors in title of the covenantor are 
not bound by reason of the addition of such words to the 
covenant, the effect of this addition being to impose 
a liability on the covenantor himself if the persons who 
subsequently take the land fail to do what he has covenanted 
that they shall do. 

It has been held that the rule in Tulk v, Moxhay is 
confined to restrictive covenants relating to land, and 
that restrictive conditions relating to goods cannot be 
enforced against subsequent buyers (/). But in Lord 
Siraiheona Steamship Co. v. Dominion Coal Co. («), the 
Judicial Committee of the Privy Council held that an 
injunction may be granted to prevent a purchaser of a 
ship from employing the ship in a w'ay^ inconsistent with 
the terms of a charterparty of w'hich he had notice. 

(o) Kirby v. The Harrogate School Board, 1896, 1 Ch. 437. 

C,) Ellis V. Rogers (1835), 29 Ch. D. 661. 
iq) (1848), 2 Ph. 774. 

(r) Uayvjood ?. Brunswick Building Society (1881), 8 Q. B. D. 
403; Ausierberry y. Corporation of Oldham (1885). 29 Ch. D. 750; 
Hall V. Ewin (1887), 37 CJh. D. 74. 

(«) Sptncer'e case (1583), 1 Smith. L. C. 

(0 Taddy f v. Sterious, 1904, 1 Ch. 354: UcGrutker w. 
Fiicher. 1904. 2 Ch. 306. 

(«) 1926. A. 0. 108. 


Doubtful 
whether the 
rule exteuclt 
to personal 
•battels. 
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Another limitation on the rule in Tulk v. Moxhay (x) 
is that it only applies where the restrictive covenant has 
been entered into for the benefit of other land which at 
the time of the covenant is capable of being benefited by 
the covenant (y) and which is defined so as to be easily 
ascertainable (z). In this respect it resembles an easement, 
for the existence of which it is necessary that there should 
be a dominant as well as a servient tenement. If, therefore, 
A. has one piece of land only, which he conveys to B., any 
restrictive covenant in the conveyance will be merely 
personal between the parties, and no injunction would be 
granted against any person who acquires the land from B., 
even with notice, nor could A.’s executor enforce the 
covenant after his death (a). Even if A. has other land for 
the protection of which he puts B. under the restrictive 
covenant, yet, if A. parts with the other land, neither he 
nor his executor could enforce the restriction against B.’s 
assignee (6), though either of them could enforce it so long 
as the other land is retained (c). 


But though, in the example just given, A. himself or 
^ executor may be unable to enforce the restrictions, 
it does not follow that B.*s assignee can disregard them. 
If A. has two or more plots of land and he sells both 
or all to different purchasers subject to similar restrictive 
covenants, there may be a general building scheme, and 
m that event the benefit of the restrictive covenant entered 
mto by one purchaser would be attached to the plots 
bought by the other purchasers, and they would be 
entitled to enforce the covenants, not only inter se, but 
also against any sub-purchaser. Whether there is such 
a general building scheme or not is a question of fact to be 


;*) (1848). 2 Ph. 774. 

(y) Rt Ballard's Convtyanct. 1937, Ch. 473 , distincuished in Zellarui v. 

^w(1938).64T.L.R%94. 

(*) ^ RiUherford's Conveyance, 1938, Ch. 396. 

^ariker, 1903, 2 Ch. 639; Millboum v. Lyons, 1914 
County Council v. Allen, 1914, 3 K. 642; Re Rutker^ 
^®38, Ch. 396. But aee Town and (>)untry Planning 
/Housing Act, 1936, a. 148. 

2 379 ”*"'' ''* 1 Ch. 149; Kelly v. Barrett, 1924, 

1919, 2 (3h. 314. And see Sorthbourne f. 
Johnston, 1922, 2 Ch. 309 . 
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deduced from all the circumstances of the case (z). Where 
there is such a scheme, the vendor may be restrained, at 
the instance of a purchaser, from using any plots retained 
by him contrary to the restrictive conditions of the 

estate (a). 

Although there is no general building scheme, the 
covenant may be enforced by an assignee of the land for 
the benefit of which the covenant was entered into, or of 
part of the land if the benefit was definitely attached to 
that part (6). When the benefit of the restrictive covenant 
has once been clearly annexed to a piece of land, it passes 
on an assignment of that land without express mention, 
and even though the assignee was not aware of its existence 
at the time of the assignment (c). 

The right to enforce a restrictive covenant may be lost 
by delay or acquiescence in the defendant’s breach of the 
covenant (d), or by the plaintiff or his predecessors in title 
causing or permitting such an alteration in the character 
of the neighbourhood that the enforcement of the covenant 
would be unreasonable (e), or by such a change in the 
neighbourhood, irrespective of the particular acts and 
omissions of the plaintiff or his predecessors, as to render 
the covenant useless to the covenantee (/). The perpetuity 
rule docs not apply to restrictive covenants (g). 

(z) See ^//ision v. Reacher, 1903, 2 Ch. 374, 665; Reid v. Bicker- 
tiaff, 1909, 2 Ch. 305. See also Renals v. Cowlishaxo (1878), H 
rh. D. 866; J^ottingham Patent Brick Co. v. Butler (1886), 16 
Q. B. D. 778; Collins v. Castle (1837), 36 Ch. D. 243; Spioer v. 
i/arOn (1888), 14 App. Cas. 12; Mackenzie v. Childers (1889), 
43 Ch. D. 26o; Tucker v. Vowles. 1893, 1 Ch. 695; WUle v. 8t. John. 
1910, 1 Ch. 84, 325; Re Sunnyfield, 1932, 1 Ch. 79; Ridley v. Lee, 
1935, Ch. 691; White v. Bijou Mansiojis, Ltd., 1938, Ch. 351. 

(а) Re Birmingham Bistrict Land Co. and Jllday, 1893, 1 Ct 
342; Baty v. Corporation of Leicester, 1894, 2 Ch. 208. Aj to 
purchaser s right to have a note of the restriction indorseJ on title 
deeds retained by vendor, see Law of Property Act, 1925, 3 . 200, re¬ 
placing Conveyancing Act, 1911, 9 . 11. 

(б) Re Union oj London and Smith's Rank, fJd.'s Conveyance, 1933. 

Ch. 611; V. (/ray, 1936, Ch. 451. 

(c) Rogers y. Eosegood. 1900, 2 CJh. 388. Contrast Torhay Hotel 
T. Jenkxns, 1927, 2 Ch. 225. 

AO Ch. D. 103; Eepworth v. PicHee, 

19()U^ 1 Oil. Ivo. 

(e) Bedford V. BrUish Museum (1822). 2 My. <fe K. 552; Sobey »• 
Soinsbury, 1913, 2 CJh. 513. 

(f) Chateworth Estates Co, v. Fetcell. 1931. 1 Ch. 224; Sobey v- 
Satnsbury, supra ; Knight v. ISimmonds, 1896, 2 Ch ‘>94. 

(g) Zetland v. Driver, 1939, 1 Ch 1 
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A method of obtaining a total or partial discharge or 
modification of restrictions affecting the user of land or 
the building thereon is provided by s. 84 of the Law of 
Property Act, 1925 {g). Any person interested in the land 
may apply for this purpose to “ the Authority ” mentioned 
in the section, i.e., an Official Arbitrator or Arbitrators. 
Before making an order the Authority must be satisfied 
(a) that by reason of changes in the character of the 
property or the neighbourhood, or other material circum¬ 
stances, the restriction ought to be deemed obsolete, or 
that its continued existence, or continued existence without 
modification, would impede the reasonable user of the land 
for public or private purposes without securing practical 
benefits to other persons; or (b) that the persons of full 
age and capacity entitled to the benefit of the restriction 
have agreed, expressly or by implication by their acts or 
omissions, to the same being discharged or modified; or 
(c) that the proposed discharge or modification will not 
injure the persons entitled to the benefit of the restriction. 
The order may be made with or without compensation and 
is subject to an appeal to the Chancery Division by 
originating notice of motion; but there is no appeal from 
the Arbitrator’s refusal to make an order modifying or 
discharging the restrictions (A). The costs of an application 
are in the Arbitrator’s discretion (f). The section does not 
apply to restrictions imposed on a disposition made 
gratuitously or for a nominal consideration for public 
purposes. It applies mainly to freehold land, but lease¬ 
holds created for more than seventy years (not being 
Dfiiung leases) are within the section if fifty years of the 
term have expired {j). 

The same section gives the Court power in any pro¬ 
ceedings (a) to declare whether any land is affected by a 
restriction, or (b) to declare what is the nature and extent 
of a restriction and whether it is enforceable, and, if so, 


For cases on the section, see Feilden v. Byrnes 192fi, Ch. 620, and 
Kt Bpencer Flats, Lid., 1937. Ch. 86. As to the mode of application. &c., 
SCO the Law of Property (Restrictive Covenants Discharge and Modihca- 
tion) Roles, 1926. 

QaU, 1933, Ch. 419. 

l») Admmistration of Justice Act. 19.32, s. 6. 

UJ See Cadogan v. Chtiniutss, 1936, Ch. 616. 
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III. Injonc- 

tioDS to 
roetrain the 
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eome legal 
or equitable 
right apart 
from 
contract. 


(1) Wairte 
and trofTpase. 


by whom (k). The Court may also, in proceedings to 
enforce a restrictive covenant, stay the proceedings and 
give leave to make an application to the Authority^under 
the section (1). 

Moreover, by the Housing Act, 1936, s. 163, where 
the local authority or any person interested in a house 
satisfies the County Court that owing to changes in the 
character of the neighbourhood the house cannot readily 
be let as a single tenement, but could readily be lot for 
occupation if converted into two or more tenements, the 
Court may vary the terms of any lease or other instru¬ 
ment prohibiting or restricting such conversion. The 
section is general in its application, and not confined to 
cases where conversion would produce housing for the 
working classes (m). 

Ill, Injunctions to restrain extra-judicial wrongs apart 
from^ contract. —The commonest example of injunctions 
of this class is an injunction to restrain the commission or 
continuance of a tort. As a general rule, whorev^er a right 
cognizable at law exists, a violation of that right will be 
prohibited by injunction, except where the award of 
damage.s would alTord a complete remedy, or where the 
conduct of the plaintiff disentitles him to an injunction. 
As examples of torts, the commission of which will be 
restrained by injunction, the following may bo given: — 

(1) Waste and trespass.—It is provided by s. 45 (3) 
of the Judicature Act, 1925 (n), that an injunction may be 
granted, either before, or at, or after the hearing of any 
cause or mutter, to prevent any threatened or apprehended 
waste or trespass, whether the person against whom the 
injunction is sought is or is not in possession under any 
claim of title or otherwise, or (if out of possession) does 
or does not claim a right to do the act souglit to be 
restrained under any colour of title; and whether the 

cl or by either of the parties are 

(F) See Rt Sunnyjield, 19,32, 1 Ch. 79. 

(0 See Iveagh v. Harris, 1929. 2 Ch. 142. 

(m) Johnston v. Maconochie, 1921, 2 K. B. 239, decided on s. 27 
of the IloiiRin?. Town Planning, &c. Act, 1919, which s. J63 of tho 
Housing Act, 1936, re-enacts. 

in) Kcplacing 3 . 2.5 (S) of the Judicature Act, 1873. 
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legul or equitable. An injunction to restrain waste inav 
be obtained not only by the owner of the inheritance, but 
also by a remainderman, whoso interest is only a limited 
one. For instance, if there is a tenant for life, with 
remainder for life, with remainder in fee, and the 
^nant for life in possession is committing waste, the 
Court will interfere at the suit either of the remainderman 
for life or of the remainderman in fee (/). But, in the 
case of trespass, a reversioner or remainderman cannot 
obtain an injunction unless he can show that the trespas.s 
causes damage to his reversion or remainder (/:). 


It IS not only legal waste which will bo restrained; tlie 
Court may also grant an injunction to prevent that sort 
0 capricious waste which is kno\vn as “equitable," 
ecauso it was only regarded as waste in equity. A tenant 
or lie whose estate was panted to him without impoach 
ment of waste was not liable for waste at common law, 
ut the Court of Chancery restrained him from making 
an unconscientious use of his powers by committing nct‘« 
0 rna icious or wanton damngo, e.g.y by dismantling the 
mansion house (Z), or by felling timber planted or left 
6 an uig for the ornament or shelter of the mansion house 
or grounds (ll). And it is now provided by the Law of 
roperty Act, 1925, s. 135 (wi), that an equitable interest 
or 10 Without impeachment of waste does not confer 
nf l^®nant for life any legal right to commit waste 

• . escription known os equitable waste, unless on 

confer such right expressly appears by the 
in / creating such equitable interest. A tenant 

in tail QJter possibility of issue extinct, though not liable 

^ would be restrained from committing 

dpfpn^ kf (^)» nnd so would a tenant in fee simple 

thniif>/ tenant in tail absolute, even 

o I restrained by statute from barring the entail (p). 


^‘Lhnrwlrfj ^ohnnton, 1894, 1 Ch. 508; 

p®” Counc.7. 1911, 1 Ch. 393. 

519; Baker T* (1857), 1 Do G. & J- 

^’oineleu igoi 9 ^79; Weld-Blundel 

(") A\rahnn^^ n the Judicature Act, 1873. 

( 0 ) Turner i ^ Swanst. 172. 

1913, 2 Ch 357 (1860). 2 De G. D. & J. 234; Re Jlanb 

ip) Att.-Oen. V. Ihike of Marlborough (1818), 3 Madd. 498. 
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:incea. 

(ii) Public- 
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must be 
■nought by 
Attorney- 
(leneral, or 


The jurisdiction of equity never extended to cases 
of permissive waste by a tenant for life of freehold 
property; such a tenant, therefore, would not be 
compelled to do or to pay for the necessary repairs to 
houses (o'), nor would he be liable to the remainderman 
in damages for his neglect to repair (r), unless the duty to 
repair was expressly thrown on him by the settlement. 
But if there is a trust for sale of the land, the expense of 
repairs, even substantial structural repairs, may now, by 
s. 28 (2) of the Law of Property Act, 1925, be paid by 
the trustees out of income unless the trust instrument 
otherwise directs (5), though if the repairs are in the nature 
of improvements, the trustees may pay for them out of 
capital. If the trustees apply to the Court for directions 
the Court will probably direct them to pay for ordinary 
current repairs out of income and for repairs in the nature 
of improvements out of capital {t). In the case of settled 
leaseholds, the tenant for life is bound, as between himself 
and the settlor s estate, to keep the covenant to repair 
contained in the lease, and must indemnify the settlor’s 
estate from liabiUty under the covenant (w), though he is 
under no liability to the remainderman (u). As regards 
ameliorative waste,—by (e.g.) the conversion of warehouses 
into residential property more calculated to let, and other¬ 
wise more valuable,—although equity did at one time 
interfere by injunction to stay it, it would not do so now (w). 

(2) Awisflwces.—If the nuisance is a public nuisance, 
e.g.j the obstruction or excessive user of a highway (^)i 
the usual remedy is by way of indictment or criminal 
information to punish the offender. But an action in the 
nature of an information may bo brought by the Attorney" 
(jeneral to redress the grievance by way of injunction, 

(^) Powi/s ^.Blaprave (lSo4), 4 De G. M. & G. 448; Be JIotckky». 
Ireke v. Calmady (1886), 32 Ch. D. 408; Re Freman, 1898. 1 Ch. 28- 
(r) Re Cartwright, Ains v. Newman (1889), 41 Ch. D. 532. 

(«) Re Gray, 1927. 1 Ch. 242. 

(0 Re Robins ms, Ch. 721; Re Whitaker, 1929. I Ch. 662; 
Conquest, 1929, 2 Ch. 3o3; Re Smith, Vincent v. Smith, 1930. 1 Ch. 8B. 

esT ' ^ 

(v) Re Parry and HopJnn, 1900, 1 Ch. 160. 

{w) Doherty v. Allman (1878). 3 App. Ca. 709. 

c Stores, 1900, 1 Ch. 276; Ait.-Gen. ▼- 

^cott, 1905, 2 K. B. 160. 
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and a private individual who suffers particular damage 
by the nuisance may maintain an action in his own name 
for an injunction (t/), or may occasionally himself abate 
the nmsance (z). Local authorities have a special power to 
take proceedings in the High Court in their own name for 
the purpose of securing the abatement or prohibition of a 
statutory nuisance in cases where their power of dealing 
summarily with the nuisance would afford an inadequate 
remedy; such proceedings are maintainable although the 
authority have suffered no damage from the nuisance (a). 


If the nuisance is a private nuisance it may be of such 
a character that the party may simply abate it, as by 
cutting overhanging bouglis (c), but the fact that the 
plaintiff could have abated the nuisance does not prevent 
him from maintaining an action for damages and an in¬ 
junction (a). The nuisance may, however, be of too slight 
a character for the Court to interfere by injunction, for 
the Court will only grant an injunction if the injury is 
01 so material a nature that it cannot be adequately com¬ 
pensated for by damages, or if, from its continuance and 
permanently or increasingly mischievous character, it must 
occasion a constantly recurring grievance (e). A mere 
lanciful diminution in the value of property will not 
urnish any foundation for an injunction (/); and an 
injunction will not be granted to restrain the ordinary 
and reasonable use of premises for purposes not in them¬ 
selves noxious, although some annoyance may result from 
no use [g). But if the annoyance amounts to a nuisance, 
* 6., if it seriously interferes with the ordinary use and 
enjoyment of the adjoining premises, it is no answer to 
an action for an injunction to say that the defendant 

(y) ^<m V. Fishmongers' Co. (1876), 1 App. Ca. 662; Vanderplanl v. 
^^iavfair Hotel Co., Ltd., 1930, 1 Ch. 138. 

V T! (1850), 15 Q. B. 276, 283; Campbell Davys 

1901, 2 Ch. 518. ^ 

(a) Public Health Act, 1936, s. 100. 

fA o'??®” 1895, A. C. 1. 

(rf) Sjntth v. Giddy, 1904, 2 K. B. 448. 

■ M.&G 304 ■ Consumsrs Co. (1853), 3 De G. 

iS » (ia09), 16 Ves. 338. 342. 

1 o’ (1873), L. R. 8 Ch. App. 467; Christie v. Davey, 1893 

» Sanders-Clark v. Qrosvenor Mansions, 1900, 2 Ch. 373. 
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is only making a reasonable use of his property. ‘ liiere 
are many trades and many occupations which are not only 
reasonable but necessary to be followed, and which still 
cannot be allowed to be followed in the proximity of 
dwelling-houses, so as to interfere with the comfort of 
their inhabitants’'(^)- The standard of comfort, how¬ 
ever which the ovraer of a dwelling-house is entitled to 
is not an absolute one; it depends on the circumstances 
of the locality. “What -w'ould be a nuisance in Belgrave 
Square w'ould not necessarily be so in Bermondsey” (;)• 
But e\^n in a district devoted to noisy trades, such as 
printing, if a printing house or factory subjects the occu¬ 
pier of an adjoining residence to such an increase of noise 
as to intei-fere substantially with the ordinary comfort 
of human existence according to the standard prevailing 
in the district, the occupier can obtain an injunction (Jc). 
In the case of noxious and offensive fumes, an injunction 
may be granted, even though there is no dwelling-house 
within the affected area, if the fumes do substantial 
damage to property, as by destroying trees (Z). 


Darkening: 

ancient 

light?. 


A very common case of a nuisance is the obstruction 
of the flow of light to windows. The owner of a window 
has no natural right to the flow of light over his neigh¬ 
bour’s land, but such a right can be acquired as an ease¬ 
ment by an express or implied grant or by prescrip¬ 
tion (m). The owner of a right to light is not entitled 
to object to any and every diminution of light. To 
constitute an actionable obstruction of ancient lights 
it is not enough that the light is less than before. There 
must be a substantial privation of light, enough to render 
the occupation of the house uncomfortable according 
to the ordinary notions of mankind and (in the case of 
business premises) to prevent the plaintiff from carrying 


(A) Per Jeasel, M. R., in Broder v. Saillard (1876), 2 Ch. D. 692, 
at p. 701. And see Colioell v. St. Panorae Borough Council, 190-4. 
1 Ch. 707. 

(<) Per Tliesiger, L. J., in Sturge» v. Bridgman (1879), 11 Ch. D- 
at p. 865. 

(Jc) Polsue V. Buibnier, 1907, A. C. 121. And aee Si. HelenP 
Smelting Co. v. Tipping (1865), 11 H. L. Ca. 642. 

(/) Wood 7. Conway Corporation, 1914, 2 Ch. 47. 

(m) Prescription Act, 1832, s. 3. 
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on his business as beneficially as before (n). In fact, 
the test IS, not how much light is taken away by the 
(lefeiidant’s act, hut how much light is left to the plain- 
tilt (oj. ihe locality in which the premises are situated 
IS not material in considering whether an actual or 
threatened obstruction is or will he an actionable nuisance; 
tlie measure of what is sufTicient light is not difl’erent in 
manufacturing and country districts (p). With regard Obstmctin- 
to air, a right to have air come over a neighbours land in 
r channel to a particular place may be estab- 

IS ed by immemorial user or by user from which a lost 
gian or agreement may be inferred, but in the absence 
o actual contract no one can claim a right to have the 
general current of air over his neighbour’s proportv to 
his property kept uninterrupted {q). 

lias a natural right to the lateral support Kigia to 
nis neighbour’s land to sustain his own land in its ij'teral 
natural sUte; he may also acquire an easement of support 

twenty years’ open, uninterrupted, and 
peaceable enjoyment (r), or by contract (fi). Such rights 

1 G jirotected by injunction even though the subsidence 
8 apprehended only (s)^ and even though the support is 

^ running silt (a mixture of water and 


ino. ^^iidowner will be protected against the flood 

0 his own lands by his neighbour (m), and a riparioi 

V. Colonial Stores, Ltd., 1904, A. C. 179; JoW 

Ch FAA^ D ^ Ank 0 r$on v. Connelly, 1906, ! 

1 Ch 1914. 1 Ch. 598; Price v. HiUitcK 1930 

2 Ch* i?; ’ Mascmic HaU Co. v. Sheffield Corporation, 1932 

Ch. 6*15 * V. Evangelization Society {Incorporated) Trust, 1933 

Betts, 1905, 2 Ch. 210; Davis v. Marrable, 1913 

Bi^l BeaUie, 1927. I Ch. 76. But see Fishenden v, 

163 L. T. 128. 

2 437 1895, 2 Oh. 389; Aldin v. Latimer, 1894, 

(s] (1881), 6 App. Cas. 740. 

5) Jarf^' (1877), 2 C.^P. D. 672. 

2 217 Southooates and Drypool Oas Co., 1899, 

Sheffield and Lincolnshire R. C. (1887), 
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omxev or the owner of a fishery («) can obtain aa injunction 
to prevent the pollution of a stream, or its further pollution 
if it is already polluted (u), bringmg his action agamst all 
the polluting persons if he pleases (w), or against any one 
or more; in the latter case, the fact that the stream is 
fouled by others is no defence to the one who is sued (x). A 
right to pollute a stream contrary to the Rivers PolluUon 
Act, 1876, cannot be claimed by prescription (y). The 
Court will’also grant an injunction to prevent the pollution 
of underground water (z). 


Who may sue 
and be Hued 
for a 
nuisance- 


An action to restrain a nuisance is usually brought by 
the person in occupation of the property alfected; a rever¬ 
sioner can only bring an action, whether for damans or 
an injunction, if the nuisance causes a peruianent injury 
to his reversion (a), e.g., if it consists of a huildiiig in¬ 
fringing an ancient light (h). The action is brought 
aoainst the person causing the nuisan(3e or permitting d 
to continue, i.e., usually the person in occupation of the 
premises from which the nuisance proceeds. A rev'ersioner 
is liable for a nuisance if it existed at the date of his 
letting the premises or if it arises subsequently through 
breach of his agreement to repair (c). In the case of 
vacant land, the owner is bound to prevent it from being 
so used as to become a public nuisance, and the Attomoy' 
General may obtain an injunction to compel performance 
of the duty {d). 


No roiiiody 
if nuisance 
legalirtocl by 
statute. 


Where a nuisance is legalised by statute, no proc^^i' 
ings can be taken in respect of it, whether it i-'^ ^ 
public or a private nuisance, provided that reasonable 


(u) NichoUs V. Ely Beet Sugar Factory, Ltd., 1936, Ch. 343. 

(v) Att.-Gen. v. Birmingham (185S), 4 K. & J. 6‘28; CrostUy 
Lightoicler (1867), L. R. 2 Ch. App. 479. 

(u>) Cowan v. Duke of Bucrleuch (1876), 2 App. Ca. 344. 

(«) Crossley v. Lightowler (1867), L. R. 2 Cn. App. 479. 

(y) Rulley v. Silversprings Bleaching and Dyeing Co., Ltd., I® 

2 Ch. 268; Green v. Matiheios and Co., 19.30, W. N. 35. 

(z) Ballard v. Tomlir^son (1885), 29 Ch. D. 115. 

(a) White v. London General Omnibue Co.^ 1914, W. N. 78. 

(5) Jones 7. Llanrwst Urban District Council, 1911, 1 Ch. at p- 4 
(c> Todd V. Flight (1860). 9 C. B. N. S. 377; Bowen v. Anderson, 

1894, 1 Q. B. 164. . 

(<f) Att.-Qen. v. Tod-Heatley, 1S97. 1 Ch. AU.’Otn. 7. 

(1932), 48 T. L. R. 650. 
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pi'ecautions consistent wdtli the exercise of the statutory 
powers have been taken to prevent injury (e). But the 
legalising statute is always construed very strictly, and 
the burden of proof is on the defendant to show that the 
legislature by express words or necessary implication in¬ 
tended to take away the oixlinary rights of private indi¬ 
viduals (/). A right to commit a private nuisiince may Or, in »;iiho 
also be acq^uired by pi-escription (p-), but no length of 
time caji give a prescriptive light to commit a public prtHciiptive 
nuisance (^). ri^'btto 

commit it 

(3) (fc.—Before the Judicature Acts an injunc- 

tion was never granted' to restrain the publication of a ’ 

libel (i). Since those Acts the Court has jurisdiction to 
restrain by injunction, and even by an interlocutory 
injunction, the publication of a libel. But the exorcise 
of the jurisdiction is discretionary, and an interlocutory 
injunction will only be granted in the clearest cases 
in cases in which, if a jury did not find the matter com¬ 
plained of to be libellous, the Court would set aside the 
verdict as unreasonable (A:), and only if there is a dan^r 
of a repetition of the libel (/). The Court has jurisdiction 

also to restrain the making of untrue statements calculated 

to injure a man in his trade or business (m), even if the 
statements are oral only, though in this case the jurisdic¬ 
tion is only exercised with great caution (t?); but the mere 
puffs of rival traders will not be restrained (o). Further, 
by the Corrupt and Illegal Practices Prevention Act, 

1895, sa. 1 and 3, an injunction may be granted to prevent 
the making, before or during a parliamentary election, of 


(«) London. Brighton and South Coast R. C. v. Truman (1885), 
11 A. C. 45. ^ 

(/) Metropolitan Asylums Boara v. Hill (1881), 6 A. p ' 
And eoe Sh^lfor v. City of London BUolrio 

Oh. 287: Jordeson v. Sutton Gas Co., 1898, 2 O.. 6H; Midwood 
V. Manchester Corporation, 1905. 2 K. B- 597. 
ig) See Sturges v. Bridgman (1879), 11 Ch. D. 852* r« « 'i? 

(A) Butterworih v. Yorkshire Rivers Board, 1909, A. C. P'. ' 

(♦) Prudential Assuranoe Co. v. Knott (1875), L- PP’ 

142. ^ . 

1894^ V. Perryman, 1891, 2 Ch. 269; Monson v. Tussauds, 

(o’ Quartz mii Consolidated Mining Co. v. Beall (1882), 20 Qi. 
501, 509. _ 

(m) ThorUy's Cattle Food Co. v. Massam (1879). 

(n) Hermann Loog v. Bean (1884), 26 CJh. D. ,, , tSOQ 

^O) Whitoy. Mellin, 1895, A. C. 154; Hubhuak v. Wilkinson. 1899, 

1 Q. B. 86. 
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(4) Expiil- 
aion from 
a club, 
Hooioty, &c. 


m tlir elections is contaLd 

4ct 'r f"'* Practices) 

Act ml: S3. %rdlT?2) 

By the Patents and Designs Act, 1907, a remedv is 
proyded to protect traders against groundless threate of 
legal procee^gs for an alleged infringement of a patent 
, or re^stered design TOere any person, by circular? 
,t advertisements, or otherwise (p), threatens any person with’ 
an action for infringement of patent or otLr like pro¬ 
ceedings, any person aggrieved thereby may bring^an 
action against him, and may obtain a declaratiZ tl? 
such tteats are unjustifiable and an injunctio^ agails 
the continuance of such threats and any damages sustained 
thereby, unless the person making the threats proves that 
the acts m respect of which the proceedings are threaten^ 
constitute or if done, would constitute an infringement o1 
a patent or of rights arising from the acceptance of a com- 

I”™- 

(4) Expulsion from a Club, Society, dc.-ln the rase 
of a proprietary club, in which members have no ri^ht of 
[.roperty, a member who has been e.vpolled by the com 
mittee cannot obtain relief by way of injunction, alth?? 
the proceedings were irregular, but will bo left to his ' 
remedy ii, ^mages. In the case of an ordinarily con¬ 
stituted dub in which members have rights of prjierty 
the Court may grant an injunction to prevent eM^io^n 
if the rules ^ve not been strictly complied with or if tbo 
committee, though acting within the rule.s, have not rive , 

n? ;";"t7“.°PP°^timity of being heard, or if they^have 
not acted bona fide {u). And the Court may, in similar 

(p) See Driffield Co. v. Waterloo Co. (1886), 31 Ch D 
a,.?’Dest„“ ‘'X' latent, 

(u) Baird v. Wella (1890), 44 Oh D n> j 

n913) 29 T L R. 367* r D Arop v. Adamaoo 

rC B.^523. ' ^ Imperial Club, 1920. 2 
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circumstances, prevent expulsion from a Friendly 
Society (x) or fiom a Trade Union (//) or from a pro¬ 
fessional institute (; 2 ); and it may grant an injunction 
against the removai of a preacher (a) or of a school¬ 
master (&), though it will not usually do so. 


(5) FatmtSt Copyrights and Trade Marks. —In order to (5) PaU'uts, 
prevent multiplicity of suits, equity habitually interfered 
by injunction to secure the rights of inventors and inanu- marks, 
facturers, authors, traders and the like; and, as incidental 
to tlie injunction, granted relief by making the infringer 
account for the profits made by the infringement. 


Ca) Patents. —If the patent is a recent one and its (a) 
\'alidity has not been established in a previous action, 
the Court will not grant an interlocutory injunction 
unless the validity of the patent is not in issue (c). But, 
aJthough the Court refuses to ^ant an interlocutory in¬ 
junction, it may, and usually will, order the defendant to 
keep an account until the question of the validity of the 
patent is settled at the trial (d). When the plaintiff 
has established the validity of the patent and the fact 
of infringement by the defendant, and lias shown a 
probability of the infringement being repeated, tlie Court 
usually grants a perjietual injunction as a matter of couree, 
though, the remedy being discretionary, the Court niay 
refuse it in exceptional circumstances (e). The fact that 
the defendant infringed the patent innocently, though it 
prevents the patentee from recovering damages, does not 
affect proceedings for an injunction (/). Whether the in¬ 
fringement is witting or unwitting, no account of t o 
profits can be ordered (^), except, as mentioned above, 


(*) Andrews v. Mitchell, 1905, A. C. 78. 1911 

Cv) Osborne v. Amalgamated Society of Hatlway 

1 d). 540; Amalgamated Society of Carpenters v. Braithwaxte, 1 , 

2 A, C. 440. . . tnia O PI, 

(z) Law V. Chartered Institute of Patent ^ .‘“ia- 

Thompson v. New South Wales Branch of the Britvsh Medical Assocxa 

tion, 1924, A. C. at p. 778. 

(a) Dangers v. Rivaz (1859), 28 Beav. 233. 

tdS Hayman v. Rugby School (1 ®^"^)'^ry 5 C 3 
(o) Zenith Motors v. Collier ^ Son (.mi) 28 R. P- O. 5G3. 

(d) Baoo^x V. Jones (1839), 4 My. ^ 

(e) Proctor v. Bax/ley (1889), 42 Ch. D. 390, • . .. p„tpnt.s 

(/) Patents and Desi^s Act. 1907, s. 33. as amended by the Patent 

and Designs Act, 1932, Schedule. , , , . t 10 of 

(! 7 ) Patents and Designs Aet, 1907, s. 34. as amended by sea. 

the Act of 1919. 
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in lieu of aji interlocutory injunction. In order to facili¬ 
tate the trial, the plaintiff must deliver "particulars of 
the breach^/’ and the defendant " particulars of his objeo- 
tions,” which are usually want of novelty, want of utility, 
or insufficiency in the specification. ’ 


ft Copy - 

^\’hat may be 
tilt* subject 
of copyrijrht. 


(b) Copyrights .—subject of copyright is now 
governed by the Copyright Act, 1911, which repeals 
nearly all the previous statutes on the subject. Cop-vTight 
may exist in any original literary, dramatic, musical or 
artistic work which was first published in the parts of 
the British Dominions to which the Act extends or of 
which, if unpublished, the author was at the date of 
making the work a British subject or resident within 
such dominions (^). "Literary work" includes maps, 
charts, plans, tables, and compilationsj "dramatic work " 
includes any piece for recitation, choreographic work or 
entertainment in dumb show, the scenic arrangement or 

^ . is fixed in writing or othei*wipe, 

and any cinematograph production where the arrangement 
or acting form or the combination of incidents repre¬ 
sented gives the work an original character; and "artistic 
work includes works of painting, drawing, sculpture and 
artistic craftsmanship (^), and architectural works of art 
and engravings and photo^aphs (y). There cannot, how¬ 
ever, be copyright in an irreligious, immoral or obscene 

nor in racing tips (1), or a list of starting 
prices (m), as they are not literary works; nor usually in 
the title of a book or a play, though, if the book or play is 
well-known, the author could prevent other persons from 
using the same title on the ground that, by so doing they 
would be passing off their work as his (n); nor can there be 


s. 1. 


(A) Copyright Act, 1911 

(i) <^uare, whether these words include a frock (j rr 
Burke, Ltd. v. Spicers" Dress Designs, 1936, Ch. 400 ) ^ Margot 

U) Copyright Act, 1911, s. 35 {!). 

(i) Lawrence v. Smith (1822). Jac 479 - nr 
Film Co., 1916, 1 Ch. 261. ’ • " 

(l) Chilton V. Progress Printing Co., 1895, 2 Ch 29 

(m) Odham's Press, Ltd. v. London nn/l ■ • , * 

^ycncy (1929), 1935, Ch. 672 CEvo, .J.)^ nTZ"- 

but reversed on another ground, by C. A. (1936 doubted, 

(n) Dicks V. Yates (1880), 18 Ch D 7C- p’ ' 

29 T. L. R. 148. • ^roemelx. Meuer (1913). 



INJUNCl'ION. 


601 


copyright in news though there may be in the literary 
form in which it is expressed (n). Cop}T:ight has, however, 
been held to exist in the report of a speech (o), in examina¬ 
tion papers (p), in the illustrations published by tradesmen 
in their catalogues {^), in the headings of a trade 
directory (r), in the index of stations in a railway guide (s), 
in the British Broadcasting Company’s advance programmes 
of its concerts (i), in a telegraphic code of meaningless but 
pronounceable words (w), in a business letter (u), and in a 
translation from a foreign language (w). There is no copy¬ 
right in an idea. If A. communicates an idea to B. and B. 
clothes the idea in the form of an article, the copyright is 
in B. (x). 

By “copyright” is meant the sole right to produce or 
reproduce the work or any substantial part thereof {y) in any 
material form whatsoever, to perform, or in the case of 
a lecture, to deliver, the work or any substantial part 
thereof in public (z), and, if the work is unpublished (i.e., 
if no copies of it have been issued to the public), to publish 
the work or any substantial part thereof. It also includes 
the sole riglit (a) to produce, reproduce, perform or publish 
any translation of the work, (b) in the case of a dramatic 
work, to convert it into a novel or other non-dramatic 


(«) Walter v. Suinkopf, 1892, 3 Ch. 489. 

(o) Walter v. Lane^ 1900, A. C. 39. 

(p) London University Press v. University Tutorial Press, 1916, 

2 C5h. 601. „ 

(^) Maple V. Junior Army and Navy Stores (1882), 21 Cli. U. 

369; Davis v. Benjamin, 1906, 2 Cli. 491. 

(r) Lamb v. Evans, 1893, 1 Ch. 218. 

(£) B. Blacklock ^ Co., Ltd. v. C. Arthur Pearson, Ltd., 

2 Oh. 376. ^ .. 

(0 British Broadcasting Co. v. Wireless League Gazette Publxsh\ng 

Co., 1926, Ch. 433. , ,, 

(u) Anderson v. Lteber Code Co.s 1917» 2 K. J>. 469* 

(v) British Oxygen Co., Ltd. v. Liqui/l Air, Ltd., 1925, 

(•u?) Byrne v. Statist Co., 1914, 1 K. B. 622. 

(a;) Donoghue v. Allied Newspapers, Lid., 1938, Ch. lOo. 

iy) Hawkes d: Son (London), Ltd. v. Paramount Fdm Servxce, Lta., 

1934, Ch. 593. „ ,, 

(z) As to performance of a play at a club, see Harms ( n 
Ltd. V. Marian's Club, 1927, 1 Ch. 526; as to Performance at a Vi omen s 

Institute, see Jennings v. Stephens, 1936. rtriUsh 

by wireless telephony is a performance in pubhc (Mes^e . 
Broadcasting Co , 1927, 2 K. B. 543; reversed on another point, 

1 K. B. 669; and see Performing Right Societyt Ltd. t. 

Bradford Brewery, Lid., 1934, Ch. 121). 


What U 
meant by 
copyright. 
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Whut acts 
ury an 

iijfriugenjcut 
of copj-rig-ht. 


WliHt acts 
arc allowed. 


or of an f work, 

by wat of n« di-auiatic work 

tho cafe of r i f ^ o^^^erwise, and (d) in 

any record, perforated roll, cmematograph film or oflier 

contrivance by means of wliich the work^Ly be’mechani 
cally performed or delivered (^). ^ «iechani 

Copyright in a work Ls deemed to be infn’n(«.yi 
person (including a co-owner of the copyriffht^fzn ^ 
without the owner’s consent, does anythihm fll S * V/ 
..do which i. cocf.„cd b/,h. aK‘S I? 

also infnnged by any person who sells or let^i fnr i,; ^ 
by way of trade exposes or offers for sale or hi'™ ^ 7 

which to his knowledge infringes convrifh? ’ Y 
tributes such work for the puif oses Tt‘^7 i 
extent as to affect prejudicilll/the owner of the copZthl' 
or who exhibits such work in public by way of TrSe or 
who import such work for sale or hife, or who for h^ 
private proht permits a theatre or other place of ontelh, 
ment to he used for the performance in public of tho work 
without the owner s consent, unless he was not aware, and 
had no reasonable ground for suspecting, that the per- 
townance would be an infringement of copynght(a). 

Tho following acts, however, do not constitute an 
infringement of cop^Tight: — 

(i.) Any fair dealing with any work for the punioses 

of private study, research, criticism, review or 
newspaper summary (6): 

(n.) The use by the autJior of an artistic work, who 

IS not the owner of the copywight, of any mould, 

^st, sketch, plan, model or study made by him 

for the pu^ose of the work, piwided that he 

does not thereby repeat or imitate the main 
design of the work: 


“ ‘o -tin, .ecordl 

(r) CesemsX;// v. Boutledge ^ Sons, Ltd., 1916. 2KB 
(a) Copyright Act, 1911. a. 2. 

ri*’ fT Ltd- V. Paramount Film Service 

lAu.f 1934, Ch. 593, Joh7i$toii€ v. Bernard JfmpA tsj J 

Beauchamp, 1938, Ch. 599. ^ PubUcaUon^. Ltd. and 
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(iii.) The making or publishing of paintings,drawnngs, 
engravings or })holographs of a work of sculpture 
or artistic craftsnianshij), if })eruianently situate 
in a public place or building, or the making or 
publishing of paintings, di-awings, engiuvings 
or photogi'aphs (which are not in the nature 
of architectui'al drawings or plans) of any 
architectural work: 

(i\.^ The publication in a collection, mainly composed 
of non-copyright matter, bond fide intended for 
the use of schools, of sliort jiassages from pub¬ 
lished literaiy works, subject to certain con¬ 
ditions: 

(v.) The publication in a newspaper of a report of a 
lecture delivered in public, unless the report is 
prohibited by conspicuous notice affixed at or 
about the main entrance of the building in 
which the lecture is given, and, except when the 
building is being used for public worship, near 
the lecturer; but the prohibition does not prevent 
the publication of a fair newspaper summary. 

(vi.) The reading or recitation in public by one 

of any reasonable extract from any published 

work (h): 

(vii.) The publication in a newspaper of a report of 
an address of a political nature deliveied at a 

public meeting (c). 


How far one author may make use of the work of 
another is a difficult question to answer. It is clearly no 
an infringement of the copyright in a book to ma e ^ on 
fide quotations or extracts from it, or to make a 
use of the same common materials in the compel ion o 
another work, but what constitutes a bona fi » 
extracts, or a bond fide use of common materi^, ^ . 

a matter of the most embarrassing inquiry, ^ i p • 
usually being, whether there has b^n - ■ j-jon 

exercise of mental ability, industry, instead 

resulting in the production of a new work (d). , * 

of searching into the common sources in an independent 


(6) Copyright Act, 1911, a. 2. (^) 

(d) Campbell v. Scott (1842), 11 Sim. 31. 


How far one 
author can 
use the work 
of another. 
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CivU 

remedies for 
iijfrinyezneut 
of copyright. 


which Im p deriving therefrom the materiak 

which he chooses to appropriate, an author should quieUy 

and servilely avail himself of the labours of hislirede^ 

oessor, adopting Ins arrangement, or adopting it with only 

oolomable variations, that would not bf a Ld /il ul 

of the common materials, but would he an infrin-e- 

iiientCe). H the later author does, in fact hhnsetf 

investigate the common authorities, it is no infringement 

even though he lias been led to do so by an oarlier^iter’ 

and even though he may quote the same pa.ssages from’ 

those authorities which were used by the earlier wfher (f) 

books, calendars, &m, the materLTCiW el 
all, and the result also neoeiarilv ^ 

identity or similitude, the difficulty is notTnlv tT^^ 
tinguish the difference in the result I.i.t i ° 

.i» ™ of ih. 

tlm fact of piracy has generally to be ascertained b’y th! 

a 1 Tnot ofTt flf cau^rn;. 

and IS not, of itself, conclusive of the matter, for both 

authors may have copied from a third author (g). 

Where copyright in any work haa been infringed the 
owmer (A) of the copynght is usually entitled to^obuin 

or an account of the 
profits made by the mfrmger (i), and also to recover 

possesssion of all mffmging copies and of all plates used for 
their production or to recover damages for their conver¬ 
sion 0) But if the defendant m his defence alleges that he 
was not aware of the existence of copyright in the work and 
proves that at the date of the infSi^ment he was no1 
aware, and had no reasonable ground for suspecting, tha 
copyright subsisted in the work, the plaintiffs only 

(e) Wealherby w International Iloree Aaenav ISm^^v 007 
Lasite V, Youna. 1894, A. C. 335 ^ 

(/) V. Hicholat (1869), L. R. 5 Ch. App. 2ol 

ig) See cases cited m the two previous notes 
l^(A) As to who is owner, see Copyright Act, 1911, s,. 5 , 17 , 18, 

(t) Ibid. 8. 6. 

(j) Ibid. s. 7. The remedies given bv s 6 anH e 7 1 

not alternative. {Ca^cUm Publishing cl v P 

(1938), 55 T. L. R. 123.) Sutherland Publishing Co. 
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remedy is an injunction {k). And where the construction 
of a building or other structure which infringes or would, 
if completed, infringe the copyright in some other work 
has been commenced, no injunction can be granted to 
restrain the construction or to order its demolition, nor 
can an order be made for delivery up of the building (?}. 
All actions in respect of infringement of copyright must 
be commenced within three 3 'ears after the infiinge- 
ment (m), and this limitation applies also to an action for 
damages for conversion under sect. 7 of the Copyright Act, 
1911 (n). It is not now necessary for the owner of cop>T:ight 
to register his copyright to enable him to maintain an 

action. 


It i8 provided by the Copyright Act. 1911 (o) that no 
person shall be entitled to copyright or any similar right 
in any literary, dramatic, musical or artistic work, whether 
published or unpublished, otherwise than under and in 
accordance with the provisions of the Act, or of any other 
statutory enactment for the time being in force, but this 
does not abrogate any right or jurisdiction to restrain a 
breach of trust or confidence. The Court can, thereloro, 
still grant an injunction to compel a servant to deUvor up contiilenco 
a list of names and arldresses of his masters customers i.e 
which he has taken for the purpose of assisting him '.n r-strame. . 
setting up a rival business after the termination ot his 
contract of soi-vice (p), and an ex-servant who has hwn 

oontidentially employed in the manufacture of an articte 

under a secret process can be restrained by " ^ 

using any knowledge or information as to the secret 

process acquired b}-- him during his emp oy . 

Court is satisfied that he has made an improper 

knowledge (?). Similarly, a solicitor c^ J^p^nUally 

from disclosing any secrets whic i solicitor 

reposed in him, but there is no general rule that a solict or 

(i) Ibid. 3 . 8. See John Lane. The Bodley Bead. Ltd. v. Aesoeiated 
Newspapers^ Lid., 1936, 1 K. B. 715. Ibid. 3 . 10. 

^l)'c^ln%Miehiny Co.. Lid. v. Sutherland Publishiny Co.. Ltd.. 

1938, 55 T. L. R. 123. 

(o) S. 31. r> 1 . \fpjisures Brothers, Ltd. v. 

(p) Robb V. Green, 1895, 1 Q- * Qiass Co. v. Scorch, 1938, 

Me^uree. 1910, 1 Ch. 336; Trxplex Safety Claes 

^\yTA.nber Si.e and Chemical Co. v. Ueneet. 1913. 2 Ch. 239. 
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who has acted for some person either before or after the 
litigation began can in no case act for the other side; the 
Court, before granting an injunction, must be satisfied 
in each case that mischief would result from his so 
acting {q). 

(cj Trade Marks.-—Beiove the Trade Marks Registra¬ 
tion Act, 1875, the right to protection against an improper 
use of a trade mark or trade name did not depend upon 
any right of property in the mark or name (r), but on the 
principle that a trader is not allowed to pass ofF his goods 
as the goods of another trader by selling them under a 
iufrinirement name or with a mark or in a form which is likely to 
of registered deceive purchasers into the belief that they are biiyimr 
trmemnr . trader (s). By Statute, however 

—now the Trade Marks Act, 1938—a trade mark may be 
registered and a right of property thereby acquired 
(although the old action for “ passing off ’’ is still possible (u)}. 
The register is divided into two parts, A. and B, Registra¬ 
tion in either part, if valid, gives the registered proprietor 
of the trade mark, not being a certification trade mark (x), 
the exclusive right to use the mark in relation to the goods 
in respect of which it is registered, but, if the registration is 
in Part B, the proprietor has no remedy against any person 
who uses the mark if the latter can show that the user is not 
likely to deceive or cause confusion (y). And, even if the 
registration is in Part A, no damages or account of profits 
can be obtained against an innocent infringer, unless he 
continued the infringement after notice of the plaintiff’s 
rights; but an injunction may be granted ( 2 ). There is 
no need in an action for infringement of a registered 
trade mark for the plaintiff to prove his right to the mark; 
registration is primd fade evidence of the validity of the 
original registration and of all subsequent assignments and 

(( 7 ) Raktisen V. Ellis, 1912. 1 Ch. 831. 

(r) Whetlier there is such property apart from statute is not clear: 
Jf'arwick Tyre Co. v. Motor and General Rubber Co., 1910, 

1 Ch. 255, 256. 

(«) Retldaxcav v. Ranham, 1896, A. C. 199; Powell v. Birmingham 
Breweru Co., 1896, 2 Ch. 54; 1897, App. Ca. <10. 

(m) Trade Marks Act, 1938, s. 2. 

{x) See note (j), post, p. 608. 

(vi Trade Marks Act, 1938, ss. 4 and 5. 

( 2 ) Slazenger v. Spalding, 1910, I Ch. 257. 
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transmissions (a), and, in the case of registration in Part A, 
the original registration will, after seven years, be taken 
to be valid in all respects unless it was obtained by fraud 
or tlie trade mark offends against s. 11 of the Act, which 
prohibits registration of, e.g., any matter likely to deceive 
or contrary to law or morality (b). It is in this respect that 
an action for infringement of a registered trade mark 
differs from a “passing-off” action, for in the latter the 
plaintiff must prove that the name or the get-up, or 
whatever it may be by which the defendant describes 
his goods, is the recognised description of the plaintiff’s 
goods, unless, indeed, there has been an express representa¬ 
tion by the defendant that the goods are the plaintiff s (c). 


Registration of a trade mark not interfere with any 
bonu fide use by a person of his own name (d). Any trader 
is generally entitled to trade under his own name provided 
he uses it honestly and in its ordinary form. Thus, m 
Burgess v. Burgess (e), where a father had for many years 
sold an article imder the name of “ Burgess’s Essence of 
Anchovies,” the Court refused to restrain the son from 
selling a similar article under that name. But if the trade is 
of such a nature that the goods are almost indissolubly 
connected with the business carried on by a particular 
manufacturer, the Court will restrain another person from 
carrying on a similar trade without taking such steps as an 
honest man would take to distinguish his goods, but even 
here the Court will not restrain him altogether from carrying 
on the trade in his own name, but only from doing so in sue 
a way as to deceive (/). It is not necessary in sue cases 
to show an actual intention to deceive; a tra er is n 
entitled to pass off his goods as the goods of ano er y 


(o) Trade Marks Act, 1938, s. 46. Hunt 

(c) Bourne v. Sican d; Edgar, 1903, 1 

Roope, Teage A Co. v. Ehrmann Brothers, 1910, 2 Ch. iw. 

(d) Trade Marks Act, 1938, 8. 8. /iftSfU 

(c) (1853), 3 De G. M. & G. 896. ^ n 9 i 3 T“; 9 "T''L^R. 706; and 
42 Ch. D. 128; Brinsmead v. Brtnsmead (UU), 

Jays, Ltd. v. Jacobi, 1933, Ch. 411. ri9001. 

(/) Valentine Meat Juiee Co. ^gTeofani IM. 

83 L. T. 259; Cash v. Cash (1902), 86 L. T. 211. Me leoj 

2 Ch. 545. 
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selling them under a name which is likely to deceive 
purchasers into the belief that they are buying the goods of 
that other trader (^). A man who has never carried on 
business in his own name cannot transfer to a company 
the right which he has personally to trade in his own name, 
though he could apparently do so if he had so carried on 
business and acquired a goodwill {h). A contract by a 
servant that, after leaving his master’s employ, he will not 
use the name by which he was known and under which he 
obtained a reputation, e.p., as an actor, while in that 
employ, is void as being in restraint of trade (^). 


WJiat marks 
may be 
rejjistered in 
Part A of the 
reyii^'ter. 


To be registrable in Part A of the register a trade 
mark, other than a certification trade markfj), must 
contain or consist of at least one of the following essential 
particulars:—(a) The name of a company, individual, or 
firm represented in a special or particular manner; (b) the 
signature of the applicant for registration, or some pre¬ 
decessor in business; (c) an invented word or invented words; 
(d) a word or words having no direct reference to the 
character or quality of the goods, and not being according 
to its ordinary sigmfication a geographical name or a 
surname; (e) any other distinctive mark, but a name, 
signature, or word or words, other than such as fall within 
the descriptions in the above paragraphs (a), (b), (c) and (d) 
is not to be registrable in Part A, except upon evidence of 
its distinctiveness (k). The trade mark must be registered 
in respect of particular goods or classes of goods (/). 


(g) Reddaway r. Bankam, 1896, A. C. 199; Lyons v. Lyons (1932) 
49 R. P. C. 188. 

(A) Fine Cotton Spinnsrs v. Ilarwood Ca$h f Co., 1907, 2 Ch. 
184; Kingston, Miller if Co. v. Thomas Kingston, 1912, 1 Ch. 575; 
IV. U. Dorman 4' Co., Ltd. v. Henry Meadotcs, Ltd., 1922, 2 (^.332' 

(i) Ilepu'orth Manufacturing Co., Ltd. v. Ryott, 1920, I C7h. I. 

(j) A certification trade mark is used to distinguish, in the course of 
trade, goods certified by some person in respect of origin, material, mode 
of manufacture, quality, accuracy or other characteristic, from good.s 
not so certified, (S. 37.) It is registrable if adapted to distinguish the 
goods 80 certified. 

(A) Trade Marks Act, 1938, s. 9(1). A.s to distinctiveness, see 
s. 9 (2) and (3), and Registrar of Trade Marks v. W. de G. Du Cros, Ltd., 
1913, A. C. 624; Banham v. Reddaway, 1927, A. C. 406. 

(1) Trade Marks Act, 1938, s, 3. 
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On th&se provisions, or the similar provisions in earlier 
Acte, it has been held that aji “ invented word " may be 
registered even though it has direct reference to the 
character or quality of the goods (;), and even though it 
is not absolutely new (fc); that a geographical name may 
be registered if it has been associated for so long a time 
with the applicant’s goods as to be distinctive (/), and that 
a surname is not incapable of registration, though leave to 
register it should only be granted where its distinctive 
character is clearly proved, e.g.^ if it is peculiar or lias 
been extensively used(7n); that a word is not invented 
because it is a foreign word (n), or because it is spelt 
phonetically (o), or if it is the name of an article already 
patented (p); and that a device may bo registered as a 
trade mark although it is also capable of being registered 
as a design (g). 


But, whether registrable or not in Part A, a trade mark 
may be registered in Part B if it is capable, in relation to 
the goods in respect of which it is registered, of distinguish¬ 
ing goods with which the proprietor of the trade mark is, 
or may be, connected in the course of trade from goods in 
the case of which no such connection subsists, either 
generally or, where the trade mark is registered subject to 
limitations, in relation to use within the extent of the 
registration (r). 


(j) Eastman v. Comptroller, 1898, A. C. 571 (“Solio” for pliojo- 
graphic paper); Be Lindstroem Application, 1914, 2 Ch. 103 ( Parlo- 
graph ”). 

(Ar) Be Linotype Co., 1900, 2 Ch. 238; Be La Societe he Ferment 
(1912), 81 L. J. Ch. 724 (‘‘I^tobaoillind”). „ , 

(0 Be national Starch Co., 1908, 2 Ch. 698 (‘‘Oswego for 
starch); Be Caliiornia Fig Syrup, 1909, 2 Oh. 99 C“California for 
fig syrup); Be Berna Commercial Uotors, 1915, 1 Oh. 414 ( lierna 

for motors). ,, , 

» Be Teofani, 1913, 2 Ch. 545; Be Lea's TraleMark 1913. 1 Ch. 
>; Be Cadbury Brothers, 1915, 1 Oh. 331; Be Crawford, 1917. 1 
Ch. 550; Be E. Q. Burford ^ Co., 1919, 2 Ch. 28. 

(n) PhiUipari v. Whiteky, 1908, 2 Ch. 274 (“ Diabolo for a top); 
Be Begislered Trade Mark No. 530,635 of Boots Pure Drug Co., ua., 
1938, Ch. 64 (“ Livron ”). 

(o) Be Brock, 1910, 1 Ch. 130 (“ OrlwoolA for woollen goods). 
And see Be Garrett, 1916, 1 Ch. 436 (“Ogoo )• 


( 
446 


i/p') Be Gestetner, 1908, 1 Ch. 513. _ 

(g) Be United States Playing Card Co., 1908, 1 Cli. 1 
(r) Trade Marks Act, 1938, s. 10. 

S. 


39 


Examples. 


Rogistratiou 
in Part B. 
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AHsigTimcnt Fomerlv, a registered trade mark could be assigned and 

transmitted only in connection with the goodwill of the 
business concerned in the goods for which it was registered, 
but now, by s. 22 of the Trade Marks Act, 1938, a registered 
trade mark shall be, and shall be deemed always to have 
been, assignable and transmissible either in connection 
with the goodwill of a business or not. But the section 
imposes some restrictions on assignments and transmissions. 
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CHAPTER XXXVlll. 


PARTITION. 


The common law always allowed co-parceners to compel Juriwlictiou 
a partition; and the statutes 31 Hen. VIIL c. 1, and 
32 Hen. VIII. c. 32, gave the like right to joint tenants 
and to tenants in common. But the common law remedy, 
which was by writ of partition, was early found to be 
inadequate and incomplete; and equity accordingly 
assumed a general concurrent jurisdiction in all cases 
of partition (a). The writ of partition was abolished 
by the Real Property Limitation Act, 1833, s. 36, but 
its abolition did not put an end to the common law 
jurisdiction to order partition (6). 


Inasmuch, however, as a partition action could be 
maintained only by a coparcener, a joint tenant, or a obsolete 
tenant in common (c), and a partition would not be by Acts of 
granted during the continuance of an existing trust for 
sale (d)j the partition action is rendered obsolete by the 
Law of Property Act, 1925, and the Admimstration of 
Estates Act, 1925, for those Acts create a trust for sale 
in all cases of coparcenary, tenancy in common, or 
beneficial joint tenancy (except where it is a joint tenancy 
of settled land) (e). 


The Acts of 1925 having created a trust for sale, the 
provisions of the Partition Acts, 1868 and 1876, wnicn jg^g 
empowered the Court to order a sale in lieu of partition, and 1676. 
were rendered unnecessary, and those Acts were repea e as 


(а) Agar v. Fairfax (1810), 17 Ves. 633. 

(б) Mayfair Property Co. v. Johnston, 1894, 1 Cii. oOo. 

(c) Dodd T. Cat^, 1914, 2 Ch. 1. 

{d) Biggs v. Peacock (1882), 22 Ch. D. 284. Part IV.; 

(c) Law of Property Act, 1925. ss. 34, 36 Ist Sched 

Administration of Estates Act, 1925, s. 33. See Be Buc 

Conveyance, 1939, 1 Ch. 217. 


39 (2) 
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Power of 
trusteea to 
partition. 


Partition of 
chattels. 


from the 1st January, 1926, without prejudice, however, 
to proceedings commenced before that date ( f). 

The persons in whom the land is vested under the Acts 
in trust for sale have full power to postpone sale (g), and 
where the net proceeds of sale have, under the trusts 
affecting the same, become absolutely vested in persons of 
full age in undivided shares (whether or not such shares 
may be subject to a derivative trust), the trustees may, 
with the consent of the persons, if any, of full age, not 
being annuitants, interested in the net rents and profits of 
the land until sale, partition the land remaining unsold or 
any part thereof, and may provide, by way of mortgage 
or otherwise, for the payment of any equality money. If 
a lunatic or defective is entitled to a share, the consent 
of his committee or receiver will be sufficient to protect 
the trustees, and, if an infant is absolutely entitled to a 
share, the trustees may act on his behalf and retain land 
(to be held on trust for sale) or other property to represent 
his share (A). For this power of partitioning to apply 
the persons in whom the proceeds of sale are absolutely 
vested need not be beneficially interested; they may be 
tru.stees or personal representatives (i). If the trustees 
refuse to partition, or any requisite consent cannot be 
obtained, any person interested may apply to the Court 
for a vesting or other order for giving effect to the proposed 
transaction, or for an order directing the trustees to give 
effect thereto, and the Court may make such order as it 
thinks fit (A). 

Where any chattels belong to persons in undivided 
shares, the persons interested in a moiety or upwards may 
^-Pply to the Court for an order for di’V’ision of the chattels 
or any of them, according to a valuation or otherwise, and 
the Court may make such order and give any consequential 
directions as it thinks fit (/). 


(/) Law of Property Act, 1925, s. 207, 1st Sched. Part IV. par. 1 (II). 
(?) Ibid. 3. 25. ‘ (A) Ibid. s. 28. 

(») Re Brooher, Public Trustee y. Youngt 1934, Ch. 610. 

(A) Law of Property Act. 1925, s. 30. 

(1) Ibid. s. 18S. 
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ABATEMENT— 

Of legacies, 277, 278. 

Of nuisance, 593. 

Of purchase-money, 556 et seq. 

ACCIDENT— 

Definition, 435. 

Relief from, in equity, 435. 

Documents lost or destro 3 ’ed, 435, 436. 

Defective execution of powers, 436—139. 

Erroneous payments, 439. 

No relief in matters of positive contract, 440. 

As between lessor and lessee, 440. 

As between vendors and purcliasers, 440. 

ACCOUNT: ACCOUNTS— 

At law, jurisdiction, 521. 

Audit of trust accounts, 173. 

Action for, usually in Chancery Division, 523. 
Defences to action for account— 

(a) Settled account, 524. 

(5) Statutes of Limitation, 524, 525. 

(c) Laches or acquiescence, 525. 

Executor’s duty, 273. 

In equity, 521 et seq. 

Judicature Acts, effect of, 523. 

Re-opening, 476, 524. 

Surchai^ing and falsifying, 524. 

Trustee’s duty, 173, 521, 523. 
right, 193. 

When accounts can be directed— 

Banker and customer (No), 

Cestui gue trust against trustee, 521, oi3. 

Co-tenants, 523. 

Executor, 273. 

Infant’s estate, in case of, 523. 

Injunction, in aid of, 522. 

Moneylenders, 476. 

Mortgagee in possession, 330, 521, 

Mortgagor in possession (No), 314. 

Mutual accounts, 522. 

Patentee against infringer (No), 522, OJy. ^ 
Principal against agent, but not vice^rsd, o2l. 
Remainderman against tenant for me, o-i. 
Special complication, 522. 

Trustees, 173, 193, 521, 523. 

Waste, 521, 523. 
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ACCRETION TO LEGACY, 287, 283. 

ACCUMULATION OF INCOilE— 

Trust for, when beneficiary may put an end to, 115. 

when interfered with, for benefit of infante, 418. 

ACKNOWLEDGSIENT OF DEED— 

Not now required for trust real estates, 136. 

Not required after 1925...407. 

Not required for separate property, 384. 

ACQUIESCENCE— 

Beneficiary’s, in breach of trust, 191, 192. 

Effect of, on right to account, 525. 

on right to rescission, 459. 

Injunction, ground for refusing, 579, 538. 

ACREAGE, DEFICIENCY OF, 556. 

ACTIVE USE OR TRUST, 74 

3 

ACTUAL NOTICE, 40. 

ADEMPTION— 

Of legacy by a portion, 225 el seq. 

by payment of debt, 223, 224. 

Of specific legacy, 202, 277. 

ADMINISTRATION— See aLo Assets; Ezecdtor; Leg.^oie.-i. 

Foreign estate, of, 25. 

What Courts can administer an estate,10, 11, 232. 

Who may apply for administration in Bankruptov, 234. 

in Chancery, 232. 
in County Court, 233. 

M I • • * ^ * Trustee, 233. 234. 

No admmistration order until there is personal representative, 234. 

Court not bound to make general administration order, 234. 

Three main things to be done in, 235. 

Trust for sale on intestacy, 238. 

Position where executors carry on business, 243, 244, 245. 

Order for payment of debts when deceased died after 1925...247 et ntq. 
Bankruptcy rules which do or do not apply in Chancery when estate 
is insolvent, 246 eX seq. 

Executor’s right of preference, 253. 

Executor’s right of retainer, 254 et seq. Site Retaixee. 

Statute-barred debts, payment of, 253. 

Creditor’s right to follow assets, 259. 

Executor’s liability to creditors after distributing assets, 260. 
Executor’s position as to contingent or future liabilities. 26U. 

When beneficiaries can be made to refund, 261. 

Order in which assets are Uable— 

(а) Where death before 1926...261. 

(б) Where death after 1925...261 et seq. 

Distribution of assets, 269 et seq. 

Legatee’s right to follow assets, 272. 

Liability of executors, 273—275. 
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administrator— 5ee aUo Exeoutob. 

Retainer by, 257. See also Retaineu. 

Husband as ad mini strator to wife, 379, 3S7. 

Effect of A. E. A. 1925...387. .... , 

Wife as administrator, husband need not join m bond, SJi 
Sale by, not avoided by revocation of grant, 243. 
Investment during minority or life interest, 240. 

Number of, 241. 

adoption op CHILDREN, 423—426. 


advancement— . . ,,, 

Presumption of, in whose favour it arises, l-i. 

rebuttable by evidence, 122. 

When and when not a satisfaction of a legacy, 22,) et 8eq. 
Or of a debt, 231. 

adverse possession— 

By mortgagee, 318. , r, i 

By trustee-mortgagee, trust for sale aiter, los. 

Bv mortgagor, 337 et $eq. 

Title acquired by, is subject to equities, 58o. 

will be forced on purchaser, obb. 


ADVOWSON, mortgage of, 303. 


after-acquired property— 


Assignment of, 65. 
Of wife, covenants 


for settlement of, 92, 100, 220, 366. 


AGENT— . ^ 

Cannot have account agamst f „ a-cret pro6t, 106, 167, 

Cannot purchase estate of prmoipal or make secret pro 

474. 

Must account to principal, 521. 

Notice to, effect of, on principal, 40, 4o. 

Renewal of lease by, 131. . . account, 524, 

Statutes of Limitation may be pleaded by, m amt 

525. 


agricultural lease— 

Of lands in mortgage, 3Io. 
Covenants in, as to tillage, 3bJ. 


AIR, right to, 595. 

aliens may be trustees, 135. 

alimony not assignable, 66, 385. 


animals, trust for, 107. 

ILd wh®;^not. against mortgagee. 331 
When against trustee, 185. 

annuities— 

Appropriation to meet, 279, 

Arrears of, no interest on, 
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■AXNXITIE!^— continued. 

Capital value of, whether annuitant entitled to, 2S2. 
Proof for, in administration, 250. 

Re^ristration of, 36. 

Valuation of, 246, 250. 

^^hen first payment due, 282. 

hen for life and when perpetual, 2S3. 

When they begin to run, 282. 

^NTE-NUPTIAL AGREEMENT— 

Bankruptcy, when void in event of, 100. 

Must be evidenced by writing, 91. 

Who may enforce, 91. 

Covenant to settle, in, 100. 


APPOINTMENT —See Power of Appoint.men't. 

APPOINTMENT FUNT)S— 

Order in which liable for payment of debts, 262, 264 *>65 

APPOINTMENT OF NEW TRUSTEES, generally. 138 et seq 

APPORTIONiVIENT— 

Of dividend, 287, 288. 

None, where stocks are sold cum. div., 289. 

Of mortgage on two estates, 295. 


APPROPRIATION— 

To meet legacy, and effect of A. E. A. 1925 ‘>70 

To meet annuity, 279, 282 . 

Of pajTnents, 532—535. 


Hire*purchase 
Of securities, 535, 537. 


agreements, under, 533. 


ARBITRATION— 

Costs of, charging order in respect of, 362. 

Court will not restrain, when matter outside agreement to refer ^77 
Specific performance, none, of agreement for 544 ^ ^ 

is’ agreement to submit to. 


ARRANGEMENT, DEEDS OF, generally, 101_104 

Registration of, 34. 

ARREARS— 

Of annuity, 284. 

Of interest on mortgage, 320, 339, 355. 

ASSENT OF EXECUTOR— 

To bequests and devises, and effect of A. E. A. 1925 *^70 
None required to donatio mortis causd, 302. 

Whether purchaser can rely on, 271. 

ASSETS-See aho Administratioj,-; Executor ; LEoxcras. 
Aammistration of— 

(a) GeneralJy, 232 tt seq. 

ib) Scheme of, under A. E. A. 1925...237 et seq. 
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ASSETS— continued. 

Administration of— continuetl. 

In Bankruptcy, 232, 234. 

In Chancery Division, 232, 233. 

In County Court, 232, 233. 

By Public Trustee, 232—234. 

See also Administration. 

Copyholds, 236. 

Debts, order for payment of, out of, 247 ct se^. 

Descent, by, 235.. 

Distribution of, 269 el seq. 

Entailed interests, 237, 238. 

Equitable, 236. 

Preference, 253. 

Retainer out of, 254. 

Equitable fee simple estates, 236. 

Estates pur autre vie, 236. 

Executor’s powers over, 240. 

liability in respect of, 273. 

Following assets, 259, 272. 

Generally, 238. 

Legal, 235. 

Legal and equitable, distinction between, 236, note(/). 
Marshalling, See Marshalling of Assets. 

Order of liability of, for debts, 261 el seq. 

(а) Where death before 1926...261. 

(б) Where death after 1925.. .261. 

Partnership, of, 514 el seq. 

** Personal chattels ” defined, 239 (n.). 

Personal representatives, what vests in, 237, -38. 

Powers over, 240 et seq. 

Realty not generally, at common law, 235. 

When liable in equity, 236. 

Liable under 3 & 4 Will. IV. c. 104...-36. 

Under Land Transfer Act, 1897...237. 

A. E. A. 1925, effect of, 237 et seq. 

Refunding of, 259, 261, 272. 

Retainer of, to meet liabilities, 260. 

V’esting of, in beneficiaries, 270. 

ASSIGNMENT— 

Of thing in action, 52 e< 56g. 

Of wife’s reversionary chose in action, 4Uo, 40/. 

Of equitable interest, 52 et seq. 

Of goodwill, 512. 

Of share of partner, 506, 518, 519. 
ATTORNEY-GENERAL— 

Enforcement of charitable trusts, by, 

Does not give undertaking as to damages o 
May sue for public nuisance, 592. 

AUCTION— 

Agreement not to bid at, 480. 

Puffer, employment of, 

Reservation of right to bid at, 47 J, 4 

Mistake at, 553. 

“ Knock out,” 480. 

Biddings agreements, 480. 
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AUCTIONEER, Uen of. 357. 

AUDIT of trust accounts, 173. 

AUTHORISED USr\^ESTMENTS. 155 et seq., 163. 
AUXILIARY JURISDICTION. 9, 10, 14. 


BAILMENT' distinguished from trust, 70. 

BANKER not compellable to account, 523. 

BANKRUPTCY— 

Administration of deceased’s estate in, 232, 234. 

Breach of trust, effect of, on liability for, 191. 

Committee of inspection, member of, occupies fiduciary position, 167. 
Covenant to settle, how affected by, 100. 

Deferred debts in, 249, 400. 

Deed of arrangement, 103. 

Discharge in, effect of, on liability for breach of trust, 191. 

Legatee bankrupt, executor’s right of set-off, 531. 

Married woman, of, 399. 

Partner, of, whether ground for dissolution, 508, 518. 

Preferential debts in, 247. 

Registration of petition, 33. 

receiving order, 34. 

Restraining proceedings in case of, 5GG. 

Rule in Ex parte Waring, 536, 537. 

Rules of, applied or not in administering insolvent estates, 246 tt $tq. 
Contingent liabilities (applied), 250. 

Deferred debts (applied), 249. 

Distress for rent (not applied), 252. 

Executions, incomplete (not applied), 252. 

Ex parte James (not applied), 252. 

Fraudulent preferences (not appUed), 252. 

Interest on debts (applied), 251. 

Preferential debts (applied), 247. 

Reputed ownership clause (not applied), 252. 

Secured creditors (applied), 249. 

Set-off (applied), 251. 

V’cluntary settlements (not applied), 252. 

Set-off in, 251. 

Surety’s liability, effect of bankruptcy of principal debtor on, 497. 
Trustee in, cannot plead Statute of Limitations, 190. 

takes subject to equities, 53, 128. 

Trustee, when removed by reason of, 140. 

Voluntary settlements, avoidance of, 98—101. 

BENEFICES, ECCLESIASTICAL, mortgage of, 303. 

BILL OF EXCHANGE— 

Donatio mortis causd of, 300. 

Negotiability of, 64. 

Overdue, is subject to equities, 64. 

Remedy, if lost or destroyed, 436. 

Taking of, in payment of purchase-money, 128. 
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BILLS OF SALK. 365. 

Aesignment of trad© debts to be registered as, o8, note [e). 

BONA FIDE PURCHASE FOR VALUE WITHOUT NOTICE, defeaoe 
of, 30. 

BONA VACANTIA, when Crown takes personalty as. 113. 


BOND— 

Acceptance of, for purchase-money, 
Administrator’s, 257, 397. 

Donatio inertia causd of, 300. 

Time for suing on, 341. 

Relief against penalty in, 368. 

Lost, remedy in case of, 435. 



BREACH OF TRUST— . . a - qi 

Made good at expense of another benenemry, oi, o-. 

When Court may authorise, 161. 

Land purchased in, may be sold, 167, 158. 

Liability for, 181 ci wt 

Liability for acts of co-trustee or co-exeoutor or agent. 

Indemnity or contribution between co-trustees on, 133, 433. 

When statute-barred, 184. 

Interest payable on, 185. ^ retirement. 

Liability for, committed before appomtraent or after 

Remedies of beneficiaries for, real and personal. 186-18S. 

Ways of escaping liability for, 188—193. 

Relief from Court, 188. 

Lapse of time, 189—191. 

Discharge in bankruptcy, 191. 

Beneficiary’s acquiescence or concurrence, lyi. 

Impounding beneficiary’s interest, ly- 
Confirmation or release, 192. 

By married woman, 397. 

BUILDING CONTRACTS usually not specifically enforceable. 54 


BUILDING SCHE5IE. 587. 

BUILDING SOCIETY MORTGAGES, 317. 


^^^Of deceased, carried on by 

Sale of, for annuity out rfo^mance, 543, 

Sale of, without premises, no specific periorm 

BUSINESS NAMES, registration of, 519. 


CALLS, set-off of debts against, 528. 

CAPITAL AND INCOME, distinguishing between, 163 tt seq., -8 
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CESTUI QUE TRUST— 

AilowiBg trustee to keep title deeds not negligence, 50. 
Control over trustee, 146—148. 

Death of, intestate and without relations, 118. 
Postponed for trustee’s negligence, 47, 49. 

Remedies of, for breach of trust, 186 et seg. 
Acquiescence by, 191. 

Release or confirmation by, 192. 

Impounding beneficial interest of, 192. 

Gifts by, to trustee, 473. 

Purchases from, by trustee, 166, 168, 473. 

Overpaid, refunding, 19. 

Limitation of time for claiming, 18—20, 189 et seg. 
CHAMPERTY, 66. 


CHANCELLOR, jurisdiction of, originally, 3. 

CHANCERY COURTS OF LANCASTER AND DURHAM, 11. 
CHANCERY DIVISION, matters assigned to, by Judicature Acts, 10. 

CHARGE OF DEBTS— 

Made realty equitable assets, 236. 

What amounts to a, 264. 

Position of realty subject to, in administration, where death after 
1925...264, 296. 

Legatees may marshal as against realty subject to, 297. 

CHARGE OF LEGACIES ON LAND, 280, 297. 

CHARGING ORDER— 

On fund recovered in suit, 359 el seg. 

On partner’s interest, 503, 508, 519. 

CHARITIES, 105 et seg. 

Accumulation of income for, 115. 

Charity Commissioners, powers of, 113, 115. 

Cy-pris doctrine, appUcation of, 109, 110. 

Disfavoured, how, 112—114. 

Favoured, how, 108 et seg., 438. 

General intention effectuated, 108. 

Income tax, exemption from, 112. 

Land may now be given by will to, 112. 

Limitation, Statutes of, application of, 114. 

Mortgage of estates of, 303. 

Obnoxious, not good, 114. 

Perpetuity rule, how far not applicable, HO. 

Saunders v. Vautier rule applies to, 115. 

Scheme, settlement of, 115. 

Voluntary conveyance of land never avoided by subsequent sale, 112. 
What are and what are not, 105—108. 

CHATTELS PERSONAL— 

Statute of Uses, not applicable to, 74. 

Trust of, may be created by word of mouth, 76, 89. 

Assignment of trust of, must be written, 76. 

Not within 27 Eliz. c. 4, or re-enacting section of L. P. A. 1925...97. 
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CHATTELS PERSONAL—conimuei. , o.n 

Within A. E. A. 1925, although not within Locke King s Acts. Zbi 

Specific delivery of, 540. 

Partition of, 612. 

CHATTELS REAL— 

Not within Statute of Uses, 74. 

Rule in Dearie v. IJall not applicable to, i920...60. ^ 

Within 27 EUz. c. 4, and rc-enacting section ot L. ^ 

Within Statute of Frauds and re-enacting section ot L. i. a. ij-o 

WRhin Locke King’s Acts and re-enacting section of A. E. A. 192 j. 


CHEQUE— 

Donatio mortis causd of, 300, 301. 

Is not an equitable assignment, 57. 

CHILD—-4nd ^ee Infants. 

Adoption of, 423—1-26. 

Advancement to, 121. . , . r e 

Defective execution of power, aided in favour ot. 

Fraudulent appointment by father to, 481 et seq. 

Gift by, to parent, 470. 

Satisfaction of legacy to, 225 et seq. 

CHOSE IN ACTION— See Thing in Action. 

CLAYTON'S CASE, THE RULE IN, 533—53o. 


CLEAN HANDS, 18. 

“CLOGGING” REDEMPTION. 306 et seq. 

CLUB, expulsion from, 598. 

COMMITTAL FOR CONTEMPT— 

A mode of enforcing Court s order, -4. 58U. 

Of infant wards, 415. ^ 

Of married women, 395. . 41 .- 

Of person marrying ward of Court, 41 j. 

COMMITTAL FOR DEBT— 
of married woman, 395. 

COMJION INJUNCTIONS, 7. 

COMPANIES—iSce also Directobs; SlI.^BES. 

Power of, to hold land, 135. 

Lien on shares, 268- 

Loan to, agreement for, 538. . 

Winding-up, restraining procceda.|S .n. nSl. 

Debentures may bo * pUes to, 309. 

Floating charge, doctrine of clogging pp 

^‘“Tefd ni;’ b\“tegistored as land charges, 36. 

Estoppel of, by certificate, 47J. 

Notice to, 46. 

Calls, set-off, 628. 

Statements in prospectus. ^ has shares, 168. 

Trustee selling to company in whicn n 
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rOMPEXSATIOX— 

In actions for specific performance, 555— 

-After completion, 658. 

COMPOSITIOX DEEDS— 

Fraud in connection with, 480. 

Reservation of rights against surety, 497. 

COMPOUND INTEREST— 

Against trustee, 185. 

Against mortgagee, 332. 

COMPROMISE— 

In action, may defeat solicitor's lien, 363. 

Family, 448, 464. 

Trustee’s power of, 177. 

COMPULSORY PURCHASE— 

Notice to treat does not effect conversion, 109, 
Obtaining immediate possession on. 568. 

CONCURRENT JURISDICTION, 9, 10. 

CONDITIONS— 

Annexed to legacies, 289—291. 

Executor not bound to tell legatee of, 290. 
Annexed to appointment, 482. 

In restraint of marriage, 289, 290. 

Precedent to contract, 563. 

CONDITIONS OF SALE— 

Misleading, 560. 

Depreciatory, 175. 

Giving right of rescission to vendor, 671. 

Excluding compensation for deficiency of acreage, 658 

CONFIRMATION- 

Of breach of trust, 192. 

Of fraudulent contracts, 459. 

Of infant married woman’s settlement, 383, 384. 

CONSIDERATION— 

Varieties of, 90. 

Inadequacy of, 474, 562. 

Marriage, who are within, 91. 

Good consideration, 00, 94. 

CONSOLIDATION OF MORTGAGES. 311—313. 

CONSTITUTION OF A TRUST. 85 et seq. 

CONSTRUCTION of equitable limitations, 27_30. 

CONSTRUCTIVE FRAUD. 467 et seq. And see Fraud. 

CONSTRUCTFV’E NOTICE. 41 et seq. 
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CONSTKUCl'IVE TRUST, 69, 117, 121 et seq. 

DefinitioD of, 127. 

Varieties of:— 

(1) Vendor’s Uen. 127, 364. 

(2) Purchaser’s lien, 129, 364. 

(3) Renewal of lease by trustee, &c., 130. 

(4) Stranger to a trust, when a constructive trustee, 133. 

(5) Selling mortgagee and his solicitor, as to surplus sale-proceedB 

received, 134. 

CONSTRUCTIVE TRUSTEE— 

Where stranger to trust is, 133. 

Is protected by Statutes of Limitation, 189. 

CONTEMPT OF COURT— Committal. 

CONTINGENT INTERESTS AND POSSIBILITIES, assignable in 
equity, 65. 

CONTINGENT LEGACY— 

Given to child, maintenance out of, 284, 421. 

Not, in general, a satisfaction of a debt, 223. 

CONTINGENT REMAINDER, equitable, 28, 29. 


CONTRACT— 

Distinguished from trust, 70. 
Registration of, for sale of land, 35. 
Repudiation of, by purchaser, 570. 
Rescission of, by vendor, 671. 
Specific performance of, 638 et seq. 

Indirectly, by injunction, 583. 
Part-performance of, 547 el seq. 
Formation of, by letters, 563. 
Treated as performed, 22, 199« 


CONTRIBUTION— 

As between co-trustees, 183, 184. 

As between co-directors and co-promoters, 4y^. 

As between specific devisees and legatees, 2M, - 
As between divers properties in mortgage, - 
As between co-sureties, 492 et seg. 

As between co-tortfeasors, 494. undcr-Iossec of 

None, between assignee of part of land 

rest, 494. 

CONTRIBUTORY MORTGAGE, not a trust security, lol. 


CONVERSION— 

Equitable principle ofi 22, 194# 

Effects of, 194. . „ . lAO' lOA 

Importance lessened by A. E. A. 

Transfer of property held on trust for, i4/. 

Re-conversion, 205 et seq. 
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CONVERSION— continued. 

Four cases in which it occurs, 195 et seq. 

(1) Partnership land treated as personalty, 195. 

(2) Under order of Court, 195. 

Takes effect from date of order, 195. 

Equity to reconvert when, 195, 196. 

(3) Under a trust, 196. 

Direction to convert must be imperative, 196. 

Effect of trustees having discretion as to time of conversion 
196, 197. 

Effect of direction to sell on request or with consent, 197. 
Mortgage, power of sale in, does not convert, 197. 

Statutory trust for sale, under, of undivided share in land. 
197. 198. 

Except for death duty purposes, 198. 

Time from which conversion takes effect, 198. 

(4) Under a contract to sell. 191). 

Compulsory purchase, 199. 

Options to purchase in leases, 200, 201. 

Rc.sult of failure of objects of conversion, 202_204. 

(i) Total failure, 202. 

(ii) Partial failure, 2o2—2U4. 

(а) Under wills, 202—204. 

(б) Under deed.s, 204. 

Lunatic’s estate, 433. 434. 

CONVERSION OF RESIDUE— 

In what cases trustees must convert, 162. 

Tenant for life, rights of, until, 163—165, 286. 

COm^EYANCE— 

How order for, enforced. 24. 

Overreachins certain equitable interests, 37. 

Form of, 567. 

COPARCENARY, 611. 

COPYHOLDS— 

Within Statute of Frauds, 76. 

Not within Statute of Uses, 74. 

Not within Land Transfer Act, 1897, unless equitable, 237. 

Not assets by descent, 236. 

Made assets by A. E. A. 1833...236. 

Former escheat of, to lord, 118. 

Covenant to surrender, 86. 

Declarations of trusts of, must be in writing 76 
Forfeiture of, 372. 

COPYRIGHT— 

Subjects in which it exists, 600. 

What it is, 601. 

What acts are infringement of, 602. 

What acts are not, 602. 

How far one author may use another’s work, 603. 

Civil remedies for infringement of, 604. 


CORPORATION may be trustee, 135. 
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COSTiS— 

Right of solioitor-trustee to, IG9, 170. 

Right of solicitor-mortgagee to, 321, 322. 

Of transfer to legatee or devisee, 272. 

Of mortgagees generally, 320—322. 

Lien for. See Solicitor’s Lien. 

CO-SURETIES— 

Contribution between, 492 el seq. 

Release of one, effect of, 498. 

COUNTY COURTS— 

Administration of estates in, 11, 232, 233. 

Equitable jurisdiction of, 11. 

COVENANT— 

To settle, 23, 86, 91, 100, 153. 

To pay or leave by will, 226. 

To purchase and settle land, performance of, ,.18, -L . ^ 

To purchase and settle land, whether it creates hen. lU, —o, Jju 
T o pay, in mortgage deed, 340. 

Suing on, after foreclosure, 336. 

When right of action becomes statute-barred, 340. 

CREDITORS— 

Frauds upon, 93—97. 

Trusts for, 101—104. 

Legacies to, 222 e<5e^.. 231. 00-2 oqi 

Satisfaction, doctrmc of, as apphcablc to, 222, -31. 

Order in which they arc paid in administration, 24b et seq. 

Secured, rule as to, when estate is insolvent, 243. 

Preference of, by executor, 253 et seq. 

Marshalling as between, 292 ei seq. 

When entitled to redeem mortgage, 323. 


CROWN— 

Title of, to bona vacantia. 118. 

Escheat to, of equitable realty, 118. 

Title of, to undisposed-of residue of personalty, ii3. 

Entitled to redeem mortgage, 322. 

No undertaking by, as to damage, o/b. 

Registration of debt due to, 33, 34. 

CURTESY OF HUSBAND— . . ^ 1926...28. 

Equitable estate, attached to, when .. . before 1926 ...337. 

Separate property, attached to. when wife died beiore 

Abolished by A. E. A. 1925...387. Hisnosed of, or estate of 

Except out of entailed estates not disposed o. 

lunatic wife, 28, 388. 


CUSTODIAN TRUSTEE, 143, 144, 170. 

CY-PRES DOCTRINE, as applied to charities, 109, 110 


DAilAGES— 

For breach of contract to seU summons. 574 

Not recoverable on vendor and pur _ 

Liquidated, distinguished from penalty. 369 
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DA M AG E —con tlnu cd. 

Specific performance, in lieu of, 6, 545. 

Injunction, in lieu of. 6, 578, 579. 

Undertaking as to, on interlocutory injunction, 576. 

1)EARLE X, HALL^ rule in, 59 et scq. 

DEATH, survival of claims on, 250. 

DEATH-DUTIES— 

In the case of donatio mortis causd^ 302. 

Limited omier’s charge for, 35. 

Charge by Inland Revenue Commissioners, 35. 

DEBENTURE— 

Contract to take, 538. 

Irredeemable, 309. 

DEBTS —And stt Thtno in Action. 

Crown, due to, registration of, 33, 34. 

Satisfaction of, by legacies, 222—224, 231. 

Priorities among, 246 et seq. 

Provable in bankruptcy, 250 et seq. 

Statute-barred, payment of, in administration, 258, 259. 

Advertisement for, 179, 260. 

Not extinguished in equity by debtor being appointed creditor’s 
executor, 273. 

Interest on. See Interest. 

Assignment of, 52 et seq. 

Statute of Limitations, 232, 233. 

DECEIT, common law action of, 466, 457. 

DEED, variation of terms of, by simple contract, 8, 9. 

DEED OF ARRANGEMENT, 34, 103. 

DEEDS —See Title Deeds. 

DEFERRED DEBTS in administration, 249. 

DELAY— 

Effect of. generally, 18—20. 

On right to elect, 217. 

”"estate‘260 distributed personal 

On right to rescind contract, 459. 

On right to specific performance, 558 et seq 
On right to injunction 579, 688. 

DELIVERY— 

Essential to donatio mortis causd, 299. 

Specific, of chattels, 540. 

DEMONSTRATIVE LEGACIES, 277, 278. 

DEPOSIT— 

Allowance for, on re-sale, 572. 

Forfeiture of, 571. 

Court's power to order return of, 571 
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DEPOSIT OF DEEDS— 

Mortgage by, generally, 347 ci seq. 

registration not needed, 34, 35. 

DEPRECIATORY CONDITIONS, 175, 562. 

DESIGNS, injunction to restrain groundless threats in connection with, 698. 

DIRECTION TO PAY DEBTS, effect of, generaUy, 264. 

DIRECTORS— 

Contribution as between, 493. 

P^duciary position of, 166, 167. 

Liability of, for false statement in prospectus. 46/. 

Qualification shares held on trust by, 167, 168. 

Relief of, by Court, 188. 

Statutes of Limitation, can plead, 190. 

DISCHARGE IN BANKRUPTCY, effect of, on liability for breach of 

trust, 191. 

DlSf^LiUilER BY TRUSTEE, 145. 

Effect of, on trust, 138. 

Married woman’s, 145. 

DISCOVERY— 

Ejectment action, in, 15. 

Equitable jurisdiction in, origin of, 14. 

None in forfeiture action against lessee, 15. 

Purchaser without notice can now be compelled to give, lo. 


DISCRETIONS AND DUTIES— 

Of trustees, distinguished, 146, 153. 
Court’s control over, 148. 


DISENTAILING ASSURANCE, not affected by L. P. A. 1925, s. 1 /2 



DISSOLUTION OF PARTNERSHIP, 508 ei s(q. 


DISTRESS in administration, 252. 

DIVIDENDS, contract for sale of, enforcement of, 539. 


DONATIO MORTIS CAUSA— 

What it is, 298. 

Must be in expectation of death,-9b. ^ oqk 

Must be on condition to be absolute only o • 

Delivery essential to, 299. 

Delivery may be actual or constructive, • 

What is, and what is not, a sufficient ^^hver^ 

Things which may, or may not, be given , * 

How it differs from a legacy, 302. 

How it differs from a gift tnier vivos, 30-. 

DOUBTP'UL TITLES, objection to specific performance, M 


DOWER, 28. 
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DURHAM. PALATIXE COURT OF, 11. 

DUTIES AND DISCRETIOXS OF TRUSTEES, U6, 1.53. 


ECCLESIASTICAL BEXEFICE— 

Mortgage of, 303. 

Advowson not now mortgageable, 303. 

ELEOTIOX. 209—221. 

Applies to deeds as well as wills, 211. 

Appointment offending rule of law, no election 213 
Characteristic of, 209. 

Compensation, not forfeiture, if election against instrument 210 
Courses to choose between, 209. * “ 

Delay in electing, effect of, 217. 

Derivative interests, in case of, 215. 

Express condition for, distinguished from implied •'>10 
Foundation of doctrine of, 209. 

Heir, by, 214. 

Husband, by, 214. 

Implied from conduct, 217. 

Infants, by, 217. 

Inquiry, right to, before electing, 216. 

Intention, contrary, may exclude, 209. 

Lunatics, by, 217. 

Married woman, by, 211, 21.3, 214, 217. 

Mistake, made under, not binding, 216. 

Parol evidence inadmissible to raTse case of, 215 

Power of appointment, election under, 211_*^13 

Privileges of persons compelled to elcct7216." 

Ratification ot voidable contract distinguished from ‘’10 
Requisites to raise case of, 211 et seq. ’ " ' 

Restraint on anticipation prevents, 213. 

Statute-barred debt, legacy in satisfaction of ‘’13 

Two distinct gifts of testator’s own property,’no election, 210. 

ELEGIT, 15 (note). 24. 

ENTAILED INTEREST— 

387"“ anticipation, 392. 

Debts, whether liable for, after 1925,..237 ‘’3s 
Devolution of, on death after 1925...238. 

Disentailing assurance, 94. 

Lunatic’s, barring of, 429. 

Not within Land Transfer Act, 1897...237, 

Not within Locke King’s Acts, 267. 

EQUALITV" IS EQUITY— 

Leaning in equity against joint-tenancies, 20—22 
Effect of L. P. A. 1925, hereon, 22. 

Shares equal, where equity exercises a trust-power 71 

Or divides fund between charitable and other'object, 109. 

r(,riTABLE'ASSETS, 236. 
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EQUITABLE ASSIGN^IEXT— 

Generally, 62. 

Not affected by Judicature Act, 1873...65. 

No particular form necessary for, 56. 

Order given by debtor to creditor upon a third person sufficient, 
A mere mandate is not, 57. 

A cheque is not, 67. 

Whether value necessary for, 57. 

Notice to legal holder, why it should be given, 59. 

Notice necessary' after 1926 for equitable interests in land, 60. 
Preservation of priority when notice cannot be given, 62. 
Assigmee takes, in general, subject to equities, 63. 

Exception to this rule, 64. 

Future property, 66. 

IVhen contrary to public policy, 66. 

Affected by champerty and maintenance, 55, G6. 

EQUITABLE CHARGE— 

Generally, 346 et seq. 

Registration of, 35. 

EQLHTABLE DEFENCE, 7. 

EQUITABLE EASEMENT, 36. 

EQUITABLE EXECUTION, 15. 

EQUITABLE INTERESTS— 

After 1925, increase of, 27, 28. 

Bind assignee of thing in action, 63. 

trustee in bankruptcy, 68, 128. 

Constitution of trust of, 88. 

Construction of, 27—30. 

Dearie v. Hall, rule in, 59 et seq. 

Escheat of, 29, 118 et seq. 

Legal rules applied to, 27. 

Nature of, 27. 

Over-reaching, 37. 

Prior legal interest, 46. 

Priorities of, 30 et seq., 50 et seq. 

Equities equal, 48. 

Equities unequal, 49. 

Land, in, after 1925...60. 

Pure personalty, in, 60. 

Registration, 33 et seq. 

Words of limitation, 29. 

EQUITABLE LIEN, 367 et seq. And see Libn. 

EQUITABLE MORTGAGE— 

By deposit of deeds, &c., 346 et seq. 

Nature of, 303, 346. 

Remedies of equitable mortgagee, 360. 

EQUITABLE WASTE— 

Account, 521. 

Injunction, 591. 
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EQurrv— 

County Court, jurisdiction of, in, 11. 
Definition of, '2. 

History of, 2— 

Origin of, 2, 3. 

Prevalence of, over law, 8, 9. 


EQUITY ACTS IN PERSONAM, 23—26. 
EQUITY ACTS ON THE CONSCIENCE. 17. 
EQUITY AIDS THE VIGILANT, 18. 


EQUITY, DELAY DEFEATS, 18. 


EQUITY FOLLOWS THE LAW— 

As to legal estates, &c., 16. 

As to equitable interests, 17, 27 el aeq. 

As to limitation of actions, 19, 20. 

EQUITY IMPUTES AN INTENTION, &c.. 23. 21s. 


EQUITY, LIKE NATURE, DOES NOTHING IN VAIN, 20.-), .^1. 
EQUITY LOOKS ON THAT AS DONE, &c., 22, 194. 

EQUITY LOOKS TO THE INTENT, &c., 22. 

EQUITY NEVER WANTS A TRUSTEE. 138. 


EQUITY OF REDEMPTION— 

Bar of, under Statutes of Limitation, 318. 
“ Clogging ” of, 306 el seq. 

Costs payable on redemption, 320. 

County Court jurisdiction, 12. 
Distinguished from legal right of, 304, 305. 
Equitable terms of, 310 et seq. 

Estate in land, is, 313. 

Foreclosure of, 332 et seq. 

Interest payable on redemption, 319. 

Lose of, 318. 


Merger of charge on redemption, 323, 324. 
Mortgagee may buy, 308. 

Nature of, 305, 313. 

Notice required before exercise of, 310. 

Parties to redemption action, who should be 323 
Postponement of, 308. 

Price of, 319 et seq. 

Reconveyance on exercise of, unnecessary after 1925 
Who may exercise, 322. 


316. 


EQUITY TO A SETTLEMENT, 17, 406, 406 


EQUITY, WHO SEEKS. MUST DO. 17, 405. 


EQUITY WILL NOT SUFFER A WRONG, &c., 14. 
ERRONEOUS PAYMENTS, by executors. 439. 
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ESCHEAT, whether equitable interests escheat, 29. 118. 

ESTATE CONTRACT, 35. 

ESTATE DUTY— 

On donatio mortis causd, 302. 

Limited owner’s charge for, 35. 

Charge by Inland Revenue Commissioners, 35. 

ESTATE TAIL— See. Entailed Interest. 

ESTOPPEL— 

Against setting up mistake, 442, 445. 

By standing by, 478. 

By representation of fact, 479, 550. 

In case of company, by certificate, 479. 

EVIDENCE —And see Parol Evidence; and Frauds, Statute of. 
ante-nuptial agreement to settle, of, 91. 
to rebut presumption of trust or advancement, 122. 

satisfaction or ademption, 229. 

EXCLUSIVE JURISDICTION, 9. 

EXECUTED AND EXECUTORY TRUSTS— 

Distinction between, 83 et seq. 

As to trusts executed, equity follows the law, 84. 

As to trusts executor}', equity follows intention, 84, 80. 

Distinction between e.xecutory trusts in marriage articles and 
84, 85. 

EXECUTION— 

Equitable, 16. 

Writs of, applicable in Chancery Division, -4. 

Against debt, 58. 

Against married woman, 395. 

EXECUT0R^5fie also Administration; Assets: Leoacie^. 
Accidental loss, executor not liable for, 273, 4dJ. 
Administration, may apply to Court 
Advertisement by, for creditors, 179, 260. 

Agents, power to appoint, 149 et «c^. 

Appropriation by, to meet legacy, 278, 279. 

Assent of, to legacy or devise, 270, 278. 

Not Tpqnired to donatio mortis causa, 

Authority of executors, whether joint several. I8J. - ■ - 

Business, whether he can carry on, 243• 

Personally liable if he does, 244. 

Co-executor, liability for acts of, 183. 

Compromise, executor may, 177. 

Contingent liabilities, position of. as regards. 20U. 

be sued for administration. 23L 

UabUity of, 237. note (n). 

Debtor to estate, debt not extmgmsbed, -7d. 

Debts, must pay in proper order, 246 et seq. 
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EXECUTOR— 

Delegation by, 149 et seg. 

Devastavit by, remedy for, when barred, 274. 

Distribution of estate by, 269. 

Erroneous payments by, relief in case of, 439. 

Future liabilities, position of, as regards, 180, 260. 

Imperfect gift made perfect by donee's appointment as, 89. 
Judicial trustee mav be appointed to take place of, 139. 

Land Transfer Act,‘l897, his position and powers under, 237, 240. 

Lease, executor may, 240. 

Leaseholds, liability in respect of, 180, 260. 

Liability of, 273. 

Limitation, Statutes of, executor may plead, 189, 274. 

Married woman as, 397. 

Mines, may sell apart from surface, 241. 

Mortgage, executor’s power to, 1/5, 240. 

Mortgages, risky, whether executors must call in, 154. 

Notice to, of more than one estate, 46. 
if probate renounced, 61. 

Order in which he should apply assets— 

(а) Where death before 1926...261 ft scg. 

(б) Where death after 1925...261 et seq. 

Outstanding estate, duty to get in, 154. 

Over-reaching, 37. 

Payment into Court by, 179. 

Fledge, executor may, 175, 240. 

Powers over realty and personalty, 175, 240 et seq. 

Preference of creditor by, 253. 

Pro6t, not allowed to make, 166. 

Purchasers from, protected, 242, 243. 

Public Trustee, executor may with leave transfer estate to. 145. 
Refund, when he may compel beneficiaries to, 261. 

Release, whether executor entitled to, 193. 

Relief of. by Court from liability for breach of duty, 189. 275. 
Remuneration, executor not usually allowed, 168 et seq. 

Retainer by, 254 et seq. See Retai^eb. 

Sale, executor’s power of, 174, 175, 240. 

Solicitor-executor, when allowed to charge profit costs, 169—171. 
Statute-barred debt, executor may pay, 258. 

Tnistee of, when he takes estate and may act as trustee, 138. 
Power to appoint new trustee, 141. ’ 

Trusts of will, cannot disclaim after proving, 145. 

Undisposed-of residue, cannot take, 119. 

\’esting property in persons entitled, 270. 

M hat property vested in, at common law, 235. 

vests in, under L. T. A. 1897...237. 
vests in, under A. E. A. 1925...237, 238. 

EXPECTANCIES— 

Assignment of, for value, 65. 

EXPECTANTS, frauds upon, 474. 

EXPRESS TRUSTS— 

Express private trusts, 73 et seq. 

Express public [i.e., charitable] trusts, 105 ei stq. 
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FAMILY COMPROMISES iiphcltl. when ami when not. 448, 449. 


FATHER— 

Is guardian of child, 408. 

Custody of child, 411, 412. 

May be removed from guardianship. 410, 411. 

May appoint guardian by deed or will, 409. 

Bound to maintain child, 417. 

May have allowance for chUd's maintenance 

May agree in separation deed to give up custody of child, 414. 

No power over child’s property, as such, 416. 

Advancement of child by, 121. 

Gifts by child to, when void and when not 4^0. .MiHfaction. 

Ivegacics, portions and gifts by, to child, how afiec 

&c., 225 ct seg. 


FIERI FACIAS, 24. 

FIRE. DAMAGE BY, cllect on lessee or purchaser, 440. 

FLOATING CHARGE, doctrine of “ clogging equity ” applies to, 309 


FORECLOSURE— 

County Court jurisdiction to order, !-• 

Meaning of, 332. 

How proceedings for, begun, 332. 

Parties to action, 323, 333. 

Effect of, under L. P. A. 1925...33o._ 

Equitable chargee not entitled to. 350. 

Equitable mortgagee entitled to, 350. 

Pledgee not entitled to, 354. 

Form of judgment for, 333. 

Master’s certificate, form, of, 334. -iqj 

Time aUowed for redemption in foreclosure action, J.i4. 

In the case of foreign lands, 25. 

Interest, arrears of, recoverable in, 320. 

Opening of, 336. _ 

Personalty, mortgagee of. entitled to, 6oo. 

Remedy by, time for, 332. 

Sale in lieu of, 334, 350. 

Dismissal of redemption at. ^ 

Trustee holds foreclosed property on tru.. 

FOREIGN LAND— 

Jurisdiction in respect of, 24-6, o6y. 

Election, in case of, 214. 


FORFEITURES— 

Relief against, 371 et seq. 

Generally, 371. 

Of leases, 372 el seq. 

Non-payment of rent, 

Other breach of covenant, 3^3. 
Procedure to obtain relief, 3i3. 

Joint lessees, 375. , 

Repairing covenant, breach oJ, 
Underlessees, 376. 

When no relief possible, otl. 
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FORGED DEEDS. 30. 32. 

FOX-HUNTING, gift for, 68. 

KRAUD— 

I. Aotuax., varieties of, 456. 

(а) Misrepeesentation, 456 et seq. 

Nature of fraud in action of deceit, 456. 

Exceptional case of prospectus, 457. 

Requisites other than fraud for action of deceit, 457. 
Fraudulent misrepresentation as ground for rescission of 
contract, 458. 

Contract not void, but voidable, on ground of fraiul, 458. 

Except where fraud prevents asstJisus, 461. 

Nature of misrepresentation required for rescission. 458. 

True statement subsequently becoming untrue, 459. 

Right of rescission lost by acquiescence, 459. 

Or by impossibility of restitution, 460. 

Or by intervening rights of third person, 460. 

Innocent misrepresentation is ground for rescission, 462. 

(б) Concealment, 462 et seq. 

Where a legal obligation to disclose, 463. 

Silence, when a fraud, 463, 487. 

Contracts nherrimee fideiy 463, 486, 494. 

Frauds by infants, 464—460. 

[I. Constructive, varieties of, 467. 

(1) Contrary to the policy of the law, 467 et seq. 

Marriage brokage contracts, 467. 

Reward to parent or guardian to consent to marriage, 468. 
Secret agreements in fraud of marriage, 468. 

Rewards for inlluencing others in making wills, 468. 

Contracts in general restraint of marriage. 468. 

Contracts in general restraint of trade, 468. 

Contracts in violation of public confidence, 469. 

Frauds in relation to transfer of shares, 469. 

Neither party to an illegal agreement aided, in general, 470. 

(2,1 Arising from fiduciary relation between the parties, 470 et seq. 
Gifts from child to parent, 470. 

Gifts by fiancee to fiance, 471. 

Gifts by wife to liusband, 471. 

Gifts by ward to guardian, 471. 

And by quasi-wards to quasi-guardians, 471. 

Dealings between soUcitors and clients, 472. 

Dealings between trustee and cestui que trust, 473. 

DeaUngs between principal and agent, 474. 

(3) Being injurious to the rights of third parties, 474 M seq. 

Heirs, expectants, and reversioners, 474, 475. 

Moneylenduiff transactions, 475—477. 

Post ^its, 478. 

Knowingly producing a false impression to mislead third 
party, 478. 

Fraudulent agreements at auctions, 479. 

Fraudulent composition deeds, 480. 

Gifts obtained fraudulently, 481. 

Fraudulent exercise of powers, 481 etseq. 
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FRAUDS. STATUTE OF— _ ^ 

Repealed and re-enaoted by L. P. A. s. o3...« • ,,,,r>>neAlL'<l 

Proviaion about promise in consideration of raarn P 

549, note {/). ^ 

Contracts required to be in writing by, 546, oi>4. 

Trusts required to be in writing by, 75 et aeq. ^ ^ 

Parol evidence, when admissible notwithstanding, 4 

652. ^ 

Mortgages by deposit notwitbstandi 

Only creates a rule of evidence, 76, 91, 550. 

Only requires contract to be signed by defendant. o4o. 

A weapon of defence, not otfence, 563. 

Specific performance, notwithstanding, 54 € seq. 

FRAUDULENT TRUSTS AND GIFTS- 

(1) Under L. P. A. 1925, s. 172, replacmg 13 Lhz. c. 

Effect of avoidance, 97. lo on 

Right to set aside, not barred by , iJ, -ti. 

Settlement for value, when voidable, J4. 

Voluntary settlement, when voidable, yo.^ 

When subsequent creditors may avoid. J/. nrns \or. 

(2) Under L. P. A 1925. s. 173. replacing Voluntary Conv=>ancc, -U 

1893, and 27 Eliz. c. 4...97. 

Charitable trusts, effect on, 112. 


FRIENDLY SOCIETY— 

Moneys due from its officer, 247 

Mortgages to, 317. 

Expulsion from, 599. 

FUNERAL EXPENSES, 246. 


FUTURE PROPERTY— jgG 

Of married woman, covenant to settle. 9-, IW- 

Assignment of, 65. 


GENERAL EQUITABLE CHARGE. 35. 

GENERAL LEGACIES— 

Abatement of, 277, 278. 

Marshalling of assets in favour of, 296. 2 
Set-off of debt against, 530, 531. 


‘^%j:i'erusrbI?fo7ared to P-ve .onu^l^. «1. 

How it differs from a "“^“u.'^^appointed esccutor, S-- 

Imperfect, made perfect by donee bemg »W<> 

Where there is a fiduciary relation, 4/ 


GIFT OVER of legacy, 289, 290. 
GOODS, specific delivery of, 540. 
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GOODWILL— 

A partnersiiip as?et, oil, 512. 

Effect of <lissolution without sale of, 512. 

Sale of. for share of profits, 249. 

Specific performance of contract for sale of, 543. 

GUARANTEE —See Scretyship. 


GU-ARDIAN —And see Infants. 

Father’s right to act as, 408. 

Mother’s right to act as, 409. 

Illegitimate children, of, 409. 

Appointment of, by father. 409. 

by mother, 409. 
by stranger, 410. 
bv Court. 410. 

Removal of, 410. 

Where guardian is lunatic, 411. 

Entitled to custody of ward, 411, 412. 
Determines education of ward, 413. 

Must restrain improper marriage of ward, 415. 
Powers over iniant’s property, 416. 

Gift to, 471. 


HARDSHIP a defence to specific performance, 56i. 

HEIR— 

(A) Where ancestor's death before 1926— 

Undisposed-of proceeds of sale of land result to, 202, 203. 
Liability of, for debts, 235. 236. 

Election by, 214. 

(11) Where ancestor’s death after 1925— 

Abolished in general, 238, 239. 

Entailed interest may be given away from, by will, 237. 233. 

HEIRS. EXPEC’TANTS, AND REVERSIONERS, frauds upon. 474. 

HE WHO COMES INTO EQUITY must come with clean hands, 18. 560. 
HE WHO SEEKS EQUITY must do equity, 17, 405. 

HIRE-PURCHASE AGREEMENT, appropriation of payments under, 533. 

HUSBAND —See also Married Woman. 

Common law rights of, in wife’s property, 379. 

Common law duty of, to maintain wife, *380 
Curtesy of, 28, 379, 387, 388. 

A trustee in equity for wife, of wife’s separate estate, 381. 

His liability for wife’s ante-nuptial debts, 397. 

H is liability for wife s contracts during coverture 396. 

His liability for wife’s torts— * 

_ ^ 

(1) Before marriage, 397. 

(2) During marriage, 396. 

Rights of, to estate of wife undisposed of, 387. 

Not liable for wife’s breaches of trust or devastavits, 397. 

Not a necessary party to wife’s administration bond, 397. 

Concurrence of, in conveyance by wife, not now neceesan-, 384, 385. 

Nor where wife a trustee, 136. 
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HUSBAND—continued. 

Loans by, to wife, 249, 400. 

Loans to, by wife, 249, 386. 400. 

Gift to. by ^vife, 386, 471. 

Surety for wife*8 mortgage, 121. . Qg, 

ms settlement of life’s property does not now bmcl «tfe. 353, 351. 


IDIOTS, 427 seq. 

IGNORANCE—See Mistake. 

ILLEGALITY— . . 

In assignment of thing in action, ou. ^ 

illusory appointments. 485. 

LMMORAL CONTRACTS, no specific performance of. 541. 

IMPERFECT GIFT, not construed as declaration of trust, 83. 

IMPLIED AND RESULTING TRUSTS. 69, 117 et se^i. 

Distinguished from resulting use, I w- 

How they arise— ^ exhaust whole beneficial 

(1) Where expressed trust does not exiiausr 

estate, 117. . ,,-;*Kniit, consideration, 124. 

Whether resulting trust on 

(2) Purchase in name of a third person, 1-0 et seq. 

Advancement, presumption "h 1-/- 
Parol evidence admissible 

(3) Joint tenancies, resulting trust arising 
Not allowed to defeat the law, 1-0. 

IMPOSSIBILITY— 

Of condition of legacy, 290, 291. 

Of fulfilment of absolute obbgation, 44U. 

IMPOUNDING BENEFICIAL INTER ESI— 

Of trustee, for breach of trust, loo- 
Of ce^lwi qiie trust, 192. 

IMPROVIDENT BARGAINS, RELIEF FROM, 4*4. 

IMPUTED NOTICE, 40, 45. 

INADEQUACY OF PRICE— ^ mortgage only. 3^. 

Indicates that absolute sale j expectants, 474, 475. 

In the case of deaUngs 562- 

Whether a defence to spec.fio pe POSSIDENTIS, 342. 

IN .EQUALI JUKE, MELIOR EST - ^ ^ 

INCOME AND CAPITAL, distinguishing between, 

INCOME TAX— . to charity. 112. 

Exemption from, of income pp 

Priority of. in administration. 247. 2DO. 
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LMDEMNITV— 

Of one trustee hy another, 184. 

(»f trustees, out of trust property or by cestuis gue trust, 171, 172. 
In case of lost bills, 436. 


INFANTS —Ayul see Guild; Guardian. 

Access to, orders as to, 413. 

Adoption of, 423—426. 

Age of adoption, 424. 

Conditions for, generally, 424, 425. 

Consents to, 424. 

Consideration for, 426. 

Ve facto adoption, 424. 

Domicil in case of, 425. 

Effect of order for, 425, 426. 

Husband and wife, by, 424. 

Male adopting female, 424. 

Residence of adopter, 425. 

Who may be adopted, 424, 425. 

Advancement to, trustee’s power of, 423. 

Conouixence by, in breaches of trust, 191. 

County Court jurisdiction as to maintenance or advancement of, 12. 
Custody of, 412. 


Divorce Division, jurisdiction ov’er, 408. 

Education of, 413. 

Election by, 217. 

Equity’s jurisdiction over, 408. 

Fraud by, 464—466. 

Guardian of, who is, 408 et aeq. 

Maintenance of, 417 et seq. 

Marriage of, 414. 

Married woman, settlement by, 383, 384. 

Misrepresentation by, as to age, 18, 464—466. 

Mortgage, cannot, 304. 

Partition in cases of, 612. 

Property of, how managed, 416. • 

Reconversion by, 206. 

Religious education of, 413. 

Settlements of, sanction by Court to, 416. 

Specific performance, none in favour of, 644. 

Surety for, 486. 

Trustee, cannot be, 136. 

Wards of Court, when they become, 410. 

not usually made, unless they have property, 410. 
inamage of, 414* r t' jf 

refractory, may be committed, 415. 
settlement on marriage of, must be’approved. 415. 
must not be taken out of jurisdiction. 414. 

When parents deprived of nghts over, 411. 


INJUNCTION— 

Nature of, 575. 

Kinds of, 675. 

Prohibitory and mandatory, 675. 

Perpetual and interlocutory (or interim), 675. 

Common and special, 580. 

Undertaking as to damages on grant of interlocutory injunction, .376. 
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IN.) U NCTION—cona’nMcd. 

Judicature Act, effect of, as to, 570 ct sf<]. 

Principles on which Court grants or refuses^577. 

Damages in addition to or in lieu of, 578. 579^^ 

Refused on ground of acquiescence or delay, 579. 

Enforcement of, 24, 580. 

To assist equitable execution, 15. 

To restrain judicial proceedings, 7, 580—582. _ 

When it may be stiU granted in spite of Judicature Act, o80-58J. 

To restrain breach of contract, 582 ei seq. 

A mode of specific performance of negatire 

AvaUable sometimes, although contract not spocificallj enforceable, 
In case of contract for personal services, ow. 

Res\ri:tl'"nlnt®Tn7temenT“^^^^ -.b-quent pur- 

To restrarv^o^Uo^ol-legal or equitable right apart from contract. 
590 ei seq. 

Waste and trespass, 590—692. 

Nuisances, 592 et seq. 

Public nuisance, 592. 

Private nuisance, 593 et seq. 

Varieties of— , 

Darkening ancient lights, oJ4. 

Obstructing access of air, 595. 

Occasioning a subsidence, 

PTooding a neighbour’s land, 59o. 

Pollution of streams, 596, 596. 

Who mav sue or be sued for, 596. 

No reme'dv if nuisance legalised by statute, 596. 
Prescriptive right to commit nuisance, 597. 

Libels, slanders, &c., 597. _ 

Threats, groundless, of legal proceedings, oW. 

Expulsion from club, 598. 

Patents, 599, 600. 

Copyrights, 600 et seq. 

Trade marks, 606—610. 

Partnership matters, 501. 

IN PARI DELICTO potior est conditio possidentis, 470. 

IN PERSONAM, Equity acts, 23. 


INSOLVENT ESTATES— 

Administration of, in Chancerj’, -4 

or in Bankruptcy, 232, 

Rights of secured creditors in cases of, 249. 

INSURANCE— 364 

Lien for premiums paid on ano^er s p y» 

Contract of, is w5crrtm« 463. 

Distinguished from suretyship, 47 , 

Donatio mortis causd of policy, 301. 

Assignment of life policy, 62. 

marine policy, 52. 

Mortgage of, by deposit, 349. 
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INTEREST— 

Trustee’s power of, 176. 

Application of policy moneys in case of fire. 177. 

Payment of life assurance moneys into Court, 179. 

Payable on breach of trust, 185. 

On legacies, 283 et seq. 

In case of settled legacy of residue, 163 et seq. 

In case of settled legacy of shares, 287. 

On contingent or future specific bequest where death after 1925.. 285, 
286. 

On annuity, 284. 

On charges generally, 349. 

On debts in administration of estate, 251. 

On redemption, and on foreclosure, of mortgage.s, 310, 319, 339, 340. 

Where judgment obtained for mortgage debt, 320. 

Securing punctual payment of. in mortgage. 319. 

Is at 4 per cent, in case of equitable mortgage bv fleposit 349. 

And on equitable charges generally, 3.j6. 

And on judgment for mortgage debt, .320. 

Outgoing partner’s rights to. after dissolution, 513. 

On purchase-money, 569. 

Moneylender’s, 476. 

INTESTACY— 

Assimilation of rules for real aiul personal i)ropertv, on, 194 '^38 
Husband’s rights, 387. 

Minorities under, 240. 

Partial, devolution of undisposed-of property on, after 1925,..119. 

Partial, how doctrine of satisfaction applies’on, 227 . 

Priority, preserving, on, 63. 

Trust for .^ale on. where death after 1925...23S. 

Reversionary interests, sale of, 239. 

IN TERROUEM, when condition attached to le^acv is 289 
INVESTiMENT— 

Administrator, by, during minority or life interest 239 

Discretion of trustees as to, 160, 161. 

Continuing existing investments, 154 , 156 
Varying investments, 156. 

Valuations for, by trustees, 150, 159. 

Limit of value for mortgage investment, 158. 

Effect, if limit exceeded, 159, 185. 

Range of investments authorised for trustees, 155 p.t seq. 

A purchase, when authorised as an investment, 157 
Unauthorised investment, right and duty to realise, 186. 

Land bought under personal or trader's settlements held on trust for 
sale, 158. 


JOINT-DEBTOR, notice to one, 54. 

JOINT-MORTGAGEES, no survivorship between, 21. 
JOINT-TENANCIES— 

Equity does not favour, 20—22. 

L. P. A. 1925, effect of, hereon, 611. 
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JOINT TEN.VNCIES— 

None, where purchase-moiu-y aJvuiuva iinequallN, -l. .>i 

None: when. mortga«e-mo»ey a.lva,.ced in equal or unequal slum-., -1. 

Severance of, in equity, 22. 

EffectofL. P.A. 1925...21. 22. 

Richts in respect of improvements on properts heM m. 

Lien for cost of renewing lease by )oint-tenunt. .50o. 

Partition in connection with. 

Resulting trusts, in cases of. 125. 

JUDGMENT CKEUITOK— 

-Sin A. R A. 111... a. (roplacn.g l.ocke Act,. 

when, 268. 

Right of, to redeem mortgage, 6^6. 

JUDICATURE AarS, 6-11. _ 

Abolished common injunction, <, 05U. 

Diatinotiou between law an<l equity not =*boliahea b>, 9. 

Effect on assignments of things in action, o- /• 

Fusion of Courts effected by, 7. 

Matters assigned to Chancery Division >, 

JUDICIAL SEPARATION, effect of. 381, 391. 

JUDICIAL TRUSTEE. 139, 146, 169. 

JURISDICTION IN EQUITV— 

Auxiliary, concurrent and exclusive, d, # 

Modem Lsion of. with administration of la«, - 

Nature of, 2. 

Origin of, 2. 3. 

Unsystematic onguially, o. 

Prior to Judicature Acts, 6. 

Since these Acts, 7—10. 

Real estate abroad, 24—26. 

Administration of foreign estate, -o. 


KNOCK-OUT SALE, 480. 


LACHES— 

Bar, generally, to equitable 
Bar to an account, 525. 

Bar to injunction, 579. 

Bar to specific performance. 


relief, 18—20. 


558—560. 


LANCASTER, CHANCERY COURT Oh, H- 
LAND CERTIFICATE, deposit of, by way of mortgage. 


LAND CHARGES, 33 ei seq. 

LANDLORD AND TENAOT— , 

Limited relief between, formerly, 


Now, 372 el seq. 
Landlord’s right of distress in 


bankruptcy, 




S. 
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I.AND REGiSTKY— 

Registration in— 

Of charces, &c., 33 ei seq., 348. 

Of deeds of arrangement, 103. 

See also Registration. 

I.AXDS CLAUSES CONSOLIDATION ACT, 1845— 

Conversion under, 199, 200. 

Lien for unpaid compensation, 364. 

Public body purchasing under, whether entitled to immediate posses 
sion, 568. 

Restrictive covenants, discharge of, under, 585. 

LAW AND EQUITY— 

Administered in different Courts before Judicature Acte 6. 
Administered in same Court now, 7. ’ 

Conflict of, equity rule prevails, 8. 

Distinction between, not abolished, 9. 

Fusion of administration of, 6—10. 


LEASE— 

Agreement for, effect in equity, 8, 23. 

specific performance of, 538, 541, 542. 
Option of purchase in, 200. 

Renewal of, constnictive trust, 130 et seq., 166. 

e.xpcnses of, 132. 

Relief against forfeiture of, 372 et seq. 

Executor's power to. 240. 

Mortgagee’s or mortgagor's power to, 314. 

And to accept surrender. 315. 


LEASEHOLDS— 

Not within Statute of Uses, 74. 

Within Statute of Frauds, 76. 

Assets at common law, 235. 

Executor’s and trustee's position as to liabih’ties for, 180 

Mi^in A. E. A. 192o. s. 3r> (replacing Locke King’s Acts), 266, 267. 

aftST92^\.3iV necessao* on repayment 

Mortgage only by sub-demise after 1925. ..305, 346 
Of wife, husband’s rights in, 380, 387. 

Leasehold Property (Repairs) Act, 1938... 374 , 376 
Repairing covenant, breach of, 374. 

Survival of, to wife, 380. 

Settled, who must repair, 592. 

Rule in Dearie v. Hall not applicable to, before 1926 60 
Voluntary settlement of, 97. ‘ 

Tenant for life’s right to income of, 164. 


LEGACIES :—See also Annuttizs. 

Suits for, only in equity, 276. 

Unless executors assent, 276. 

Varieties of, and distinctions between, 276 277 
Executor’s assent to, necessary, 278. ' ’ 

Executor’s power to appropriate assets to, 278 279. 

Appropnation for legacy or ^her interest under A. E. A. 1925 ..279. 
Infant, to, provisions of A. E. A. 1925, hereon, 280. 
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LEGACIES— continued. 

General, out of what fund payable— 

(а) Where death before i02G...280, 297. 

(б) Where death after 1025...280, 297. 

When charged on real estate, 297. 

Priority of certain kinds of, 281. 

Interest upon, from what date computed, in general, 283. 

When interest runs from death, 284. 

Accretions to. when they go witli the legacy and when not, 287. 

And when as capital, and when as income, 288. 

Satisfaction of, 224, 226. And see Satisf.\otion. 
Statute-barred debt, legacy to satisfy, is mere bounty, 213. 
Conditions of forfeiture annexed to, effect of, 289 291. 

Infants’, father caimot receive, 416. 

Set-off, in case of, 530. 

Creditor, to, 222—224, 231. 

Child or wife, to, to whom testator indebted. 231. 

Uuiitation of time for recovery of, 233, 

Overpaid, when legatees must refund, 261, 2<2. 

Assignment of, 52, 65. 

Subject to a charge, 264, 296, 297. 

Marshalling, 296—297. 


LEGAL ESTATES— 

Postponement to equitable interests, 46. 

Reduction of, 27. 


LEGAL PERSONAL REPRESENTATIVE— 


See Executor anu 


Adminis 


TRATOR. 


LESSEES— 

Discovery against, 15. 

May redeem mortgages, 322. 

Relief of, from forfeitures, 372 el s^. 

No relief, in general, in case of accident, 449. 
Notice of lessor’s title, 44. 

Lien of, 130. 

LIBEL, injunction to restrain, 597, 

LICENCE, PUBLIC-HOUSE, vendor’s duty, 566, 567. 


LIEN^“ , » 1 

Distinguished from mortgage and pledge, rfu- 

Varieties of, 357, _ . . , ,i os? -loft 

Common law, and equitable distinguis e , * 

Vendor’s, 127 et seq.» 364. See Vendor s Li .. 
Purchaser’s, 129, 364. 

Lessee's, 130. 

Trustee’s, 132, 171, 172, 363. 

Life tenant’s, 132. 

Solicitor’s, 368 et seq. See Solicitor s Lie. . 

Town agent’s, 358, 361. nrooertv. 364. 

For money spent on improving anot^ P P 

For premiums on insurance policy, 3 , • 

On property covenanted to be settled, 220, 360. 

41 ( 2 ) 
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LIFE ASSURANCE, POLICIES OF— 

Assignment of, 52. 

Mortgage of, b}' deposit, 34U. 
ayment into Court of polic_v money, 179. 

LIGHT. RIGHT OF— 

Mandatory injunction in case of infringement of 47G 
Infringement of, what is, 594. 

LIMITATION, STATUTES OF— 

-Account. 524. 

Charge of debts on realty, 233. 

Charities barred by, 114. 

Contribution by surety, 493. 

Debts barred by, executor may pay, 258. 

or retain, 256, 

may be set off against legacy, 530. 
may not be set off in action^ 529. 

iOeyastavit, 274. 

Equitable claims generally. 18—20. 

Executors may plead, 189, 274. 

Fraudulent conyeyance, 19, 20. 

Intestacy, share under, 233. 
ludgment, 233. 

Legacy, 233. 

Mortgage of personalty, 319, 341, 355. 
iMortgagee, 337 et seq. 

Mortgagor, 318, 319. 

Simple contract, 233. 

Solicitor’s lien, 362. 

Specialty contract, 233. 

Surety, contribution, 493. 

liability, 499. 

Title obtained by— 

Forced on purchaser, 566. 

Is subject to equities, 585. 

Trustees may plead, 189. 

right to contribution, 184. 
title obtained by, 158. 

A’endor’s lien on land, 12'9. 

on personalty, 129. 

LIMITATION, WORDS OF, whether necessary for equitable interest, 
LIMITED OWNER’S CHARGE, 35. 

LIMH’ED PARTNERSHIPS, 516—519. 

LIQUIDATED DAMAGES distinguished from penalty, 569—571. 

LIS PENDENS— 

Assignment of, 66. 

Registration of, 33. 

loan OF MONE5f— 

By moneylender, 17, 475—477. 

Contract for, not specifically enforceable, 538. 

Save in case of company’s debentures, 538. 



LOCAL LAND CHARGES, rcgi.-!trution of, 36. 

LOCAL RATES, priority of, 247. 

LOCKE KING’S AC'TS, 266 et seg. 

Repealed and extended by A. E. A. 1925...-66. 

LORDS JUSTICES, jurisdiction of, in Lunacy, 428. 

LUNATICS— 

Curtesy out of est-ate of, 28 (imte), 388. 

Dower out of estate of, 28 (note). 

History of jurisdiction over, 427, 428. 

Lunacy by itself gives equity no jurisdiction, 427. 

Rowers of managing and administering lunatic’s estate under I.,unacy 
Act. 1890...428 et seq. 

\\’ho may exercise these powers. 429. 

Power of Court to settle the beneficial interests of a lunatic or deleefive, 

429. 

Rights of creditors subordinated to needs of lunatic, 430, 431. 
l^ayrnent of debts of, 431. 

Lunacy jurisdiction ceases on death, 432. 

Provision for relatives of, 432. 

Maintenance of, out of w'hat fund paid, 433. 

Conversion of estate of, 196, 433. 

Reconversion in cose of, 206. 

Election bv, 217. . , . i .,q- 

Savings out of allowance made to wife for lunatic husband, 38o, 

i^artitioD in case of, 612. 

Solicitor acting for, 428. 

Wife, husband’s curtesy out of realty of, 388. 

Guardian of infant becoming lunatic, 411. 


MAINTENANCE— 

Assignments allected by, 66. 

Of infants, 417 et seq. 

Of lunatics, 430. 

MANDATORY INJUNCTION, 675. 


MARRIAGE— . . .qo 

Conditions attached to legacy restraimng, 28», 

Rights of husband in >vife’s property on, 37y. 

Infant, 414, 

Marriage brokage contracts, 467. 

Contracts in general restraint of, 

Reward to parent to consent to, 468. 

Is not part performance of parol contract 64 . 
Representation of fact on treaty for, estopp 

MARRIAGE ARTICLES— 

Shelley's Case never applied to, 85. 

When settlement rectified to comply with, 40i. 

MARRIAGE CONSIDERATION, who within scope of, and who 
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-MARRIAGE SETTLE.ME\T— 

\\ ben traudulent as against creditors, 94 et seq. 
Covenant to settle in. when void in bankruptcv 100 

In case of infants marrying, 415 , 416 . 

-Mistakes in, rectification of, 451. 


-MARRIED M OMAN —See also HusnANn. 

Ante-nuptial contracts and torts of, 397, 

Appointment, property subject to general power, wbetl.er assets of 398 
Bankrupt, when she may be made, .399. 

Chattels personal of, at common law. ,379. 

Chattels real of, at common law, 380. 

Choses in action of, position of, at common law 370 
Committal of, 395. > • ■ ■ Jo. 

Common law rules generally, 379 ei sea. 

Contracts of, 394 ei seq. 

Costs of, when paid out of propertv subject to restr'iinf qo« 

Curtesy, husband’s claim by. 28. 379 387 
Deferred creditor, when in— 

(а) Husband’s bankruptcy, 249, *100 

(б) Administration of husband’s estate 249 

‘J-th '>^fore I926...28. 

Equity to a settlement, 17, 405 
Executrix, position of, 397. 

Gift by, to husband, 385, 471 

Husband's liability for torts of. committed during coverture 396 

for ante-nuptial debts and torts. 397 

for contracts of, 396. 

Husband's rights in*^^rop7rtv of‘■'''st, 397. 

Husband's rifhts in "te^ropert,^ 

Impounding order as against, 192 394 ’ death intestate, 38/. 

Infant, settlement bv, 383, 384 
Insurance policies, 402. 

Intestacy of, husband’s rights on, 387. 

Judgment against, enforcement of, 395. 
leaseholds of, at common law 380 

^X^h- ^ii’afTor^ 

Srrw.‘Lwii“v 379. 

Property of, what is, 382. 

Realty of, at common law, 379, 

Reconversion by, 206. 

Remedies of, in respect of propertv. 401 
Restramt on anticipation, 388 ei s'^q 
Origin and justification of, 388 

Cannot be attached by instrument executed after IQ3«5 3SQ 
How affected by coverture ending, 390 J935...389. 

^rops GET on income beco min g 091 

hen void under perpetuity rule 391 ’ 

When ineffectual. &2:398. ' 
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MARRIED WOMAN—confi'tucJ. 

Reatraint on anticipation— continued. 

Does not prevent barring of entail, 392. 

Or enJargemcnt of long term, 392. 

Or exercise of Settled Land Act power.-i, 392. 

Or disclaimer, 393. 

When Court may dispense with, 393, 391. 

When costs may be paid out of property in spite ol. 394 
Impounding order in spite of, 192. .194. 

When property subject to, available for liabilities, 39.. 

Bankruptcy, liability of property in. 390. 

Election, effect of, on, 213. 

Reversionary interests, disposition ot, 400. 

Savings of income are her property oh 38.». 

Separate property, what was, 380—3S2. 

Equitable, how created, 380. 

Statutory, what was, 381, 382. 

(1) Under protection order, 381. 

(2) Under judicial separation, 381. 

(3) Under separation order, 381. 

(4) Under M. W. P. A. 1870. ..381. 

(o) Under M. W. P. A- 1882...381, 382. 

Disposition of, power of, 384. 

Liability of, for contracts and torts, 3J4. 

Settlement by husband does not bind infant wile, 

Settlement, equity to, 17, 405. 

Settlements not affected by M. W. P. Acts, 383. 

Specific performance in case of, 544. ^ 

Summary remedy in case of disputes as to proper ^ , -• 

Sorvivorkp. right of. to take choaes m action by. Ji.l. .m. 

Torts of, 39A—397. 

Trustee, may be, 136, 397. 

Wills of. 384. 

MARSHALLING OF ASSETS— 

As between creditors, 292. . «-«,iitors 292. 

Between simple contract and specialty creditors. 

Between secured creditors, 293. 

As between beneficiaries, 29o. and others not charged on 

As between legatees, where some o 

real estate, 297. 

MARSHALLING OF SECURITIES, 293. 

M AXIMS OF EQUITY. 13. 

Delay defeats equity» 18. 

Equality is equity, 20. 

Equity acts in personam, 

on the conscience, 17. 
aids the vigUant and not the indolen . 

foUowa the law. 16. 30. obUgation. 33. 213- 

imputes an mtenUon to fultd ao o ^ 

looks on as done trm. 22. 

looks to the intent rather -(-hout a remedy, 1^* 
will not suffer a wrong to clean hand.s, 18. 

He who comes to equity must oomo 'V ‘h c^n 
seeks equity must do equity. 17, 
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MAXIMS Of fQflTY-^ontinued. 

jwrf. nielior cst conditio possidentis, 342 
n here equities are equal, the first in time shaU prevail 17 48 e/ 
\\ here there ,s eq,ml equity the law must prevail. 1 7, 'io eV .-4. 

medical AD\'ISER, gift to, 472. 

MERGER 


M here debtor is appointed executor, 273. 

Of mortgage, when mortgagor redeems, 323. 324 

Of mortgage, when purchaser redeems. 324.' 

Knle of equity as to, 324. 

MI DLE&EX REGISTRY, 33, 343. 

misdescription as a defence to specific nerformanp _ 

See SrFciFic Performance. ^ »iance, oo.> et 

misleading conditions, mi, m->. 
mlsrepresent.\tio.v^ 

What is sufficient for action of deceit 4,^i\ a'v? 

TV hat ia sufficient for rescission of corltmci I 'H 
In prospectus of compan}-, 457 . ’ 

When silence amounts to, 463. 487 
Effect of, 458 et se(p 

When a defence to specific performance, 051. 

MISTAKE— 

May be either of law or fact, 441 . 

Distinction between, 447 , 

Nature of relief on ground of, 441 

As a defence to specific performance. 441 442 552 

As avoiding contract altogether. 442 et se^ ' ^ 

5 of contract!442, 443 

LJ M-''! ‘^ootracted m'th 444 ’ 

{c) Mistake as to a term nf a J 

444 . hnown to the other party, 

id) Mistake as to subject-mattn.- 

(0 Mutual mistake. Ill ™"‘tact. 445. 

* hether mistake of private rirrlit la ».yvi' 11 

Appointment made by, 452 . rectification, 452. 

Money paid under, recoven’ of, 463—455 

CestUi que trust overpaid by. refund^bv 19 • 

As a ground for opening settled acrum,‘524 

M ON E V-LENDERS— 

Now required to be licensed, 476. 

Must do business onJv at authori<i*'/t i • 

Contracts of, illegal otherwise, 17 47 ^^^^ ^ authorised name, 476. 

And an offence, 476. ’ ’ 
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MONEY-LENDERS—TOJi/iHued. 

Void soouritv given to, position of transferee ot, 477, 
Unlicensed, Vliether bonoNver tan recover security. 17. 477 
Rate of interest, 476. 

Memorandum of contract to be signed by borrower. 477.^ 
Copy of contract to be delivered or sent to borrower, 477. 
No specific performance of contract for loan, 


MONEY PAID— ,, , 

Under mistake, when it may be recovered bacU, 4oJ 

Under compulsion of law, not recoverable, 45). 


—455 


MORTGAGE, EQUITABLE— 

Nature of, 303, 346. 

How created, 346, 347. i - , i 

Second and subsequent mortgages can be legal in.^tead of equita >1 

after 1925...346. 

By deposit of title-deeds, 347. 

Notice required for redemption, 310. 

Bv deposit of land certificate, 349. 

By deposit of personalt3% 349. 

Further advances, when deposit covers, 34J. 

Priority of, 48, 

Registration of, 35. 

Remedies of mortgagee, 350. 

principal or interest or possession, assignnrent of, to 

Chancery Division, 11, 333. 

Usually started by originating summons, 33- 
Apportionment of mortgage on two estates, 

By charity, 303. 
company, 304. 
infant, 304. 
limited owner, 303. 
personal representatives, 240. 

trustees, 176. 

Clogging the equity, 306 et seq., 309. 

Collateral advantage, 306—308. 

Consolidation, 311—313. 

Contract for, 638. 

Contributory, 157. .f,- 

Conversion, doctrine of, not applicable. 

Costs on redemption, 320. 

County Court, jurisdiction 
Debenture may be irredeemable, 6VJ. 

Definition, 303. 

Deposit of deeds, 34, 36, 347 
Distinguished from sale outnght, 305, 3UD. 

Equitable, 303, 346 et seq. 

Equity of redomptioii— 

An interest in land, 313. 

How lost, sale, 318. 

foreclosure, dlo. _ 

^s^'Sal o^X'tiin action, 319. 

Purchase by mortgagee, 308. 
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M 0 R TG A G ES —ront in ued. 

Equity of redemption— 

Terms on which exercised, 310 el seq. 

Consolidation, 311 et sea. 

Notice. 310. 

Price. 319. 

Tacking. 341. 

\\ho may exercise, 322. 

Fixed term, 308. 

Foreclosure— 

Generally, 332 et seq. 

Equitable mortgage, 3o0. 

Foreign land, 25. 

Further advances, 342, 349. 

Informal, 347. 

Indorsed receipt on repayment, 311, ;ilG. .317 

-Marshalling applied to, 293, ‘^Oo 
Merger, 324. 

Mortsaffee— 

o o 

Accountable, how, 330. .■)21. 

Death of, 317. 

Deeds, duties as to, 316. 

Deeds, mortgagee’s right to, 315 
Loss of deeds, liability for 316 
Priority of, 341 et seq.' 

Purchase of mortgaged land bv. 308 
Reconveyance by, 316 
Remedies of, 325 ei sea., 350 
(1) Sale. 325. 

Under power of .sale in L. P A lO-J-. -lo- 

Effect of conveyance, 327. 

mortgagee in selling, 326 

Effect of mortgagee’s conveyance 37 38 39- 

Purchaser not concempH 

money, 38. trusts of mortgaged 

(2) Appointment of receiver, 327 

328 et seq 

Action for, where brought, 11 

How possession taken, 329. ' 

Rights agamst lessees, 329. 
lability of mortgagee to account, 330 

Liability fo. bad rSnt, &o. 3d-> 

(4) Foreclosure, 332 et seq. 

How proceedings started, 332. 

Torm of judgment, 333. 

Tme allowed for redemption 334 

Re-opening, 336. 
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MORTGAGES—con/mu€rf. 

Mortgagee— continued. 

Remedies of equitable mortgagee, 350. 
Search by, before handing back deeds, 316. 
Statutes of Limitation, 337, 355. 


Mortgagor—-Oldses Equity of Redemption. 5uj>ra. 
In possession— 

Not accountable for rents and profits, 314. 
Right to bring actions, 314. 
cut timber, 314. 

enforce covenants in leases, 314. 
accept surrenders of leases, 315. 

io&so 31'I 

compel transfer by mortgagee, 3 IS. 


Nature of, at common law, 304. 
In equity, 304. 

Modem law, 305. 

Notice before redeeminL', 310. 


Of— 

Advowson, 303. 
Benefice, 303. 

Charity’s property, 303. 
Personalty, 352 el seq. 
Pew rents, 303. 

Property generally, 303. 
Public-house, 307. 
Settled fund, 356. 


Ships, 356. 

Option to purchase in, 308. -, 

Originating summons, procedure by, to enforce, 33_. 

Personalty, of, 352 et seq. 

Pledge v. White, ruje in, 313. , _ tn Chancery Division, 

Possksion, action to recover, assignment of, to unance j 

11, 333. 

Pre-emption, right of, 308. 

Price of redemption, 319. 

Priority of incumbrances, 30 el seq., 341 /• 

Purchaser, protection of. 37, 38. 

Receipt indorsed, 311, 316. 

Receiver, 327 et seq. 

Receiver, equitable mortgage, 3ol. 

Re-conveyance, 316. 

Redeem, who may, 322. incumbrances. 323. 

Redemption, effect of, on subseq r to, 308. 

« EQ<n1vTr KnoEMprio., supra. 

-Sale, distinguished from, 305, 3C^. 

Sale by equitable mortgagee. 3o0. 

mortgagees generally, 3-5 el seq 

Specific performance of agreement for. oJ ■ 

Statute of Limitation— 

Interest, 339, 340, 341, 3o5. 

Slortgagee, 337. 

Mortgagor, 318, 319.^^ 

Personal proprty, 35o. -edemption, 323 

•Succo8siv6 incunibrance8» eu6C 
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MORTGAGES— coyHinueJ. 

Tacking, 342 et seq. Ayid sec Tacking. 

Title deed.?, mortgagor’s right to, where mortgage statute-barred, 18, 339. 
Transfer in lieu of reconveyance, 318. 

Tru.stee's powers to lend, loO, 155, 157 et scq. 

to mortgage, 175. 

Trusts of mortgage money, 38. 

MORTGAGES OF PERSONALTY— 

Distinguished from pledges and liens, 352. 

Equitable, may be created by deposit, 349. 

.Mortgagee’s remedies, 354, 355. 

.Statutes of Limitation do not apply to foreclosure of, 341, 355. 

Nor to interest recoverable in foreclosure action, 341, 355, 
Mortgagee of reversion should give notice to trustees, 356. 

Right of mortgagee when reversionary personal property falls into 
possession, 356. 

MOTHER— 

Her right to be guardian, 409. 

Her right to appoint guardian, 409. 

May have allowance for support of child, 417, 

Whether presumption of advancement appUes to purchase by, in 
child s name, 122. 

Whether gift by, to child is a portion, 228. 

MUTUAL CREDIT, set-otf, on ground of, 351, 526, 530. 


NA.ME— 

No right to name of house, 577. 

Registration of business name, 519. 

Right of trade to use own, 607. 

Trade name, injunction to restrain use of, 606 el sea. 
Firm name after dissolution, 512. 


NATIONAL HEALTH INSURANCE CONTRIBUTIONS 
administration, 248. ’ 


priority of, in 


NECESSARIES, liability of lunatics for, 432, 


NEGATIVE CONTRACT enforced by injunction, when, 583. 
NEXT OF KIN— 

Administration action by, time for, 233. 

Rights of, on failure of objects of conversion, 204 
Undisposcd-of residue, entitled to as against executor, 119. 

NON EST FACTUM, plea of, 443. 

NOTICE —See also Registeation. 

(I) Of prior right or claim, 32 el seq. 

Actual, 40. 

Agent, to, when notice to principal, 45. 

Assignee of lease not affected by, of superior title 44. 
Companies, same person oflScer of two, 46. 
Constructive, 41 et seq. 

Classification of, in Jones x. Smith, 41. 

Doctrine of, will not be extended, 45. 
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NOTICE — continued. 

(i) Of prior right or claim— continupd. 

Deed, of, whether notice of contents. 42. 

Effect of, generally, 32. 

Imputed notice, 40, 45. 

ICinds of, 39, 40. 

Lessee not affected by superior title. 44. 

Middlesex, effect of notice of unregistered deed, 33, note (t). 

Mortgage money, trusts affecting, 38. 

Mortgage, unregistered, given by company. .13 


Mortgagee, 316. 

Partner, 46. 

Purchaser with, from purcliaser without. 38. 

Restrictive covenant, of, 585 et seq. 

Tenancy, of, is notice of tenant’s rights, 42. 

Title, notice arising from omission to investigate, 43. 

Title-deeds, notice arising from omission to require production 

of, 44. 

Trustee of two estates, 46. 

What amounts to, 39. . . i •> > 

Yorkshire, effect of notice of unregistered deed. 3.. 

Unregistered land charges, purchaser not affected by. 33 et 

See Registration. 


(II) Of assignment of thing in action— 

Dearie v. Hally rule in, 59. _ 

Effect of omission to give, 54. 

Form of, 63. ^ ^ 

Preserving priority when notice cannot be given, o- 

Reasons for giving, 54, 58, 59. 

To whom given, 61. 


NOTICE TO COMPLETE, making time of essence of contract, o59 


NOTICE TO PAY OFF BY MORTGAGOR, 310. 

NOTICE TO TREAT, whether it effects a conve^^ion of land into 
199, 2011. 

NUISANCE— 

PubUc, 592. 

Private. 593 et se/j. 

Abatement of, 593. 

Injunction against, 579, 593 e^ 

Who may sue and be sued for.« J ■ prescriptive right 

No injunction if nuisance legalis^ „'o/>nuired 596,597. 
to commit private nuisance has bee q 

OPEN CONTRACT, thirty years’ title in case of. 43. 

OPTION OF PURCHASE— 

Registration of, 35. . ., 

Conversion depending upon, m bequest of shares 202. 

Exercise of. not retroactive as between lessor and lessee. - 
Mortgage deed cannot give mortgagee. 
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OPTION OF PURCHASE—con/irn<€^/. 

Perpetuity rule applies to, 201. 

Mortgage distinguished from sale with option of repurchase, 305, 306. 
Locke King’s Acts do not applv where option of purchase is gircn by 
will, 268. 

ORAL EVTDENX'E —See Parol EtnoExcE. 

ORDERS affecting land, registration of, 33. 

OVER-REACHING equitable interests, 37. 

OUTSTANDING LEGAL ESTATE— 

Getting in of, effect of, 31, 341 et seq. 

Since L. P. A. 1925, 342. 


PALATINE COURTS, 11. 

PARAPHERNALIA. 404. 

PAROL AGREEMENT - 

As to lands, generally, 546. 

To give a mortgage of lands, ineffectual, 347. 

Unless accompanied by deposit of title-deeds, ,347. 

Before marriage, for a settlement, 91, 549, 5.50. 

PAROL EVIDENCE— 

To prove agreement as written is not correct, 552, 553. 

To prove secret trust, 77. 

To prove trustee was intended to take beneficially, 118. 

To rebut presumption of resulting trust or advancement, 122. 
To rebut presumption of satisfaction or ademption, 230. 

In actions for rectification, 450. 

In actions for specific performance, 546, 552, 553. 

Inadmissible to raise a case of election, 215. 

PARTITION— 

Equitable jurisdiction in, grounds of, 611. 

Action for, rendered obsolete by Acts of 1925...611. 

Partition Acts repealed, 612. 

Power to trustees to, 612. 

Of chattels, 612. 

PARTNERSHIP— 

.Agreement for, 501. 

Arbitration between partners, 501. 

Assets generally, 511 et seq. 

Assets, how applied on dissolution, 511. 

And see Property of, infra. 

Assignee of partner’s share, 507. 

Bankruptcy of partner— 

Creditor’s right of proof, 508. 

Effect on partnership, 508, 518. 

Books, 501, 506. 

Business Names Act, 519. 
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PARTNERSHIP—con/tnuefi. 

Charging order for partner's private debt, 505. 
Codification of law of, 600. 

Competing business, 501, 507. 

Constitution of, 502. 

Co-owners purchasing land out of profit?, 504. 
Costs of dissolution action, 515. 

County Court jurisdiction to wind up, 12. 
Creditors— 

Death of partner, 515. 

Partnersliip creditor’s rights, 515, ol6. 
Separate creditor’s rights, 515, 516. 
Death of partner— 

Creditor’s rights, 515, 516. 

Dissolution caused by, 508. 

Executor’s rights, 51.3. 

Goodwill, 512. 

His share a debt, 514. 

No refund of premium, 513. 

Debt of one partner, how enforced, 505. 
Deceased partner’s share a debt, 514. 
Definition, 502. 

Dissolution— 

Application of assets, 511 et seq. 
Bankruptcy of partner, 508, 518. 

Causes of, generally, 608 et seq. 

Charge on partner’s share, o08. 

County Court jurisdiction, 12. 

Court, by order of, 500. 

Date of, 610. 

Death of partner, 508. 

Distribution of surplus assets, 514. 
Expiration of term, 508. 

Firm name after, 612. 
lUegaUty of partnership, 509. 

Powers of partners after, 510. 

Profit made after, 507. 

Repayment of premium, 513. 
Distribution of assets on dissolution, 514. 
Duties of partners— 

Generally, 506 et seq. 

Injunction to enforce, 601. 

Exclusion of partner, 501. 

Execution, none for separate debt, 5Uo. 
Expulsion of partner, 606. 

Firm name after dissolution, 512. 

Good faith, 506. 

Goodwill, 611, 612. 

Guarantee, 488. 

Indemnity, partner’s right to, 60o. 

Injunction to enforce duties, 501. 

Interests of partners, 505. 

Introduction of new partner, 508. 
Jurisdiction of equity, 500. 

Land— 

Devolution of, 604. 

Purchased by co-owners, 

Treated as converted, 195, 604. 
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PA IITNE R S HIP —conti nued. 

Limited, —ol9. 

Mortgage bysurviving or continuing partner, .»ll. 

Mutual rights, how determined, 503. 

New partner, 506. 

Notice to one partner, 46. 

Part-ownership distinguished, 503. 

Premium, repayment of, 513. 

Profits— 

Division of, 506. 

Earned after dissolution, 507, 513. 

Property of— 

Dissolution, how dealt with on, .)U el seq. 

Generally, 503, 504. 

Goodwili, 511, 612. 

Interests of partners in, 505. 

Land, 504. 

Liability for partner's private debt, .‘)05. 

Registration under Business Names Act, 512. 

Rescission, 510. 

Rights of partners— 

How determined, 503. 

Generally, 505 ti seq. 

Sharing of profits distinguished from, 503. 

Specific performance of agreement for, 501, 541. 

Stay of proceedings where agreement to refer, 501, 502. 

Suretyship revoked by change in firm, 488. 

Unsoundness of mind, .)01, 509. 

PART-OWNERSHIP distinguished from partnership. 503. 

PART-PERFORJIANCE— 

What is, and what is not, 547 c< seq. 

Not confined to contracts regarding land, .')47, 

Marriage is not, 549. 

PAST MAINTENANCE— 

Of infant, 418. 

Of lunatic, 432. 

PATENTS— 

Account not now given against infringer of, 522. 599. 

But may be directed pending trial, 599. 

Injunction against groundless threats of legal proceeding's for infringe 
ment of, 598. ^ ® ^ 

Injunction to restrain infringement of, 599. 

PAWNBROKERS ACT. pledges under, 354. 

PAY, assignment of, 66. 

PAYMENT INTO COURT by trustee or insurance company, 179. 

PAYMENTS, APPROPRIATION OF. .532—535. 

PENALTIES— 

Nature of a penalty*, 367. 

Equitable doctrine as to, 367. 
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PENALTIES— c<yni\nued. 

Bond, penalties in, relief against, 367, 368. 

Ck>ntract secured by penalty cannot be avoided by paying penalty. 
368. 

True ground of relief against, 369. 

How distinguished from liquidated damages, 369—371. 

Whether more than the penalty can be recovered as damages, 368. 

PENDING ACTION, registration of, 33. 

PENSIONS, assignment of, 66. 


PERFORMANCE— 

Distinguished from satisfaction, 222. 

Equity imputes an intention to fulfil an obligation, 23, -I • 
Covenant to purchase land, 218. 

Covenant to pay or leave by will, 220. 


PERPETUITIES. RULE OF— 

Inapplicable to gift to charity, 110. 
Applicable to option to purchase in 


lease, but not to option to renew. 


Applicable, in what sense, to the restraint on anticipation, 391. 
Appointment offending, no election, 213. 

Direction to convert, 197. 

Restrictive covenants are not affected by, 588. 


“ PERSONAL CHATTELS,” de6ned, 239, note (r). 

PERSONAL REPRESENTATIVES— See ExECtrroBS, and Administba 
TOBS. 

definition of, 237, note (n). 


PERSONALTY —see Chattels Pebso.val. 
Mortgages and pledges of, 352 ei seq. 

Contracts regarding, specific performance of, o 


PEW-RENTS, 303. 


PLEDGE— 

Delivery essential to, 352. 

Difference between, and mortgage of personalty. 
Distinguished from lien, 352. 

Pawnbrokers Act, effect of, 354. 

Pledgee’s remedy sale, not foreclosure, 3o4. 
Pledgor’s right to redeem, 354. 

Respective rights of pledgor and pledgee, Jo.j. 
What property can be pledged, 353. 



POLICY OF ASSURANCE—iSee Insueance. 


POLLUTION OF WATER, 595. 


POOR LAW— 

Rates, 247. 

Lunatics, 432. 
Married women, 402. 
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PORTIONS— 

Leaning against double, 225 et seq. 

Example of, 230. 

Satisfaction of, by legacy or vice versd, 225 et ^eq. 

Satisfaction of, by portion, 226. 

What is, 228. 

POSSESSION— 

Mortgagor, 314. 

Mortgagee, 328 ei seq. 

Equitable mortgagee, 351. 

Pledge, 352. 

Bill of sale, 355. 

Part-performance, as act of, 549. 

Purchaser, when entitled to, 568. 

Effect of purchaser taking, before completion, .‘iCO. 

POSSIBILITIES, assignment of, 65. 

POST-OBIT BOND, 478. 

POWER OF APPOINTMENT— 

Contract to exercise testamentary, not enforceable, .545. 

Defective execution of, when aided, 436—439. 

Discretionary, exercise of, is, 70. 

Distinguished from trust, 70. 

Election in case of, 211—213. 

Fraud on, 481 et seq. 

Position of bond fide purchaser, 483. 

Illusory appointment, 485. 

Jointure, doctrine of fraud not wholly applicable to power to, 484. 
Legacies, payment out of property subject to, 265, 380. 

Married woman’s, whether liable for her debts, 398. 

Property appointed by will under, as assets, 237, 262, 264_399. 

by deed under, as assets, 265. 

Rectification of appointment made by mistake, 452. 

Release of, 484. 

Trust, power in nature of, 71, 439. 

POWER OF SALE— 

In trustee, 174, 175. 

In executor, 175, 240. 

In mortgagee— 

(1) By Court, in action, 335, 350. 

(2) Under express power in mortgage deed, 325. 

(3) Under L. P. A. 1925...325 et seq. 

In equitable mortgage by deposit, 350. 

In case of pledges and mortgages of personalty, 3.54, 355. 

In case of mortgage of ship, 366. 

PRECATORY TRUST, 80. 

PRE-EMPTION, RIGHT OF, given to mortgagees, 308. 
PREFERENCE, EXECUTOR’S RIGHT OF, 253. 

PREFERENTIAL PAYMENTS, in administration, 247 et seq. 
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PRIMOGENITURE, equity’s attitude to, 16. 

PRINCIPAL AND SURETY— Suretyship. 

PRIOR CONTRACT as defence to specific performance, 562. 
PRIORITY— 

Of title, rules governing, 30 ei seq., 341. 

(1) Prior equity and subsequent legal estate, 30 et seq. 

(2) Prior legal estate and subsequent equitable interest 46. 

(3) Two equitable interests, 4S. 

As between assignees of chose in action, 59 et seq. 
Summary of the rules, 50. 

Of debts in administration of assets, 246 et seq. 

Of legacies, 281. 

Of liability of assets inter set 261 el seq. 

PROBATE, revocation of, effect on purchaser, 243. 

PROFIT COSTS— 

Of solicitor-trustee, 170. 

Of solicitor-mortgagee, 321, 322. 

PROMOTERS— 

Must not make secret profit, 167. 

Contribution between, 493. 

Liability for misrepresentation in prospectus, 457. 
PROSPECTUS, misrepresentation in, 457. 

PROTECTION ORDER, 381. 

PUBLIC HEALTH ACTS, registration of charge under, 36. 

PUBLIC TRUSTEE— 

Admimstration of small estates by, 232, 233. 

Advantages of appointing, 143. 

Appointment of, as ordinary trustee, 139, 144. 

Audit of trust accounts by, 174. 

Charge, his right to, 169. 

Custodian trustee, acting as, 143, 144. 

Land, holding of, by, 135. 

Executor or administrator, acting as, 145. 

Private trustee may retire on appointment oi, 

Remuneration of, 169. 

Trusts unacceptable by him, 144. 

PUISNE MORTGAGE, 34. 

PURCHASE-DEED, receipt for purchase-money in or on, 49, 127. 
PURCHASE-MONEY— 

Payment of, not a part-performance, o4». 

Lien for, 127 et seq., 364. ^ 

Trustee may appoint solicitor to receive, * .-g 

When trustee’s receipt for, discharges pure » 

Abatement of, for deficiency, 556 et seq. 

42(2) 
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PURCHASE FOR VALUE, defence of, 31. 

PURCHASER— 

Position of, before conveyance, 31. 

Lien of, 129, 364. 

Trustee cannot in general be, of trust estate, 1C6, 108, 473. 
Protected in dealing with personal representative, 242. 
Mortgagee selling may not himself become, 326. 

Second mortgagee may bo from first, 326. 

Mortgagor may be, 326. 

Defective execution of power, aided in favour of, 438. 

No relief to, in case of accident, 440. 

Taking possession before completion, 568. 


QUIA TIMET ACTION. 489, 490, 493. 

QUI PRIOR EST TEMPORE, POTIOR EST JURE, 17. 


RATES, priority of, in administration, 247. 

REAL ESTATE— 

Of deceased, liability of, for debts at law, 235. 

in equity, 236. 
under statute, 236, 237. 
legacies not payable out of, formerly, 280. 
AliUr if death after 1925.. .280, 297. 

Of wife, husband’s rights in, 379, 387. 

Of wife, mortgage of, by husband and wife, .386. 

Personal representatives* powers over, 240. 

Trust for sale of, on intestacy after 1925...238. 

RECEIPT CLAUSE in conveyance, 49, 127. 

RECEIPT ENDORSED— 

Replaces reconveyance after 1925...316. 

Effect of, 316, 317. 

May operate as transfer of mortgage, 317. 

Who gives, after mortgagee’s death, 317. 

RECEIVER— 

When Court may appoint, under Judicature Act, 576. 
Equitable execution, by appointment of, 15. 

Effect of appointment oL in administration action, 253, 258 
Mortgagee’s power to appoint, 327, 351. 

Indemnity of, 245. 

RECONVERSION— 

Meaning of, 205. 

By act of parties, 205. 

By operation of law, 207. 

How choice shown, 207. 

Under provisions of Lunacy Act, 196. 

When an equity for a, 195. 

Who may reconvert, 205—207. 
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RECONVEYANCE replaced by receipt (j.u.) after 1925...316. 

RECTIFICATION OF WRITTEN INSTRUMENT— 

Countj Court jurisdiction, 12. 

On ground of mutual mistake, 449 tX etq. 

In lieu of resoisaion, 451. 

In case of marriage settlements, 451. 

How far parol evidence is admissible to prove mistake, 450. 
Whether document can be rectified for mistake of law, 452. 

Of appointment under power, 452. . ^ 

Whether plaintiff can have, in action for specific performance, 

REDEMPTION, PRICE OF, 319. 

REDEMPTION, RIGHT OF— 5e€ Equity of REDEumoN. 

RE-ENTRY, relief against, 372 ei seq. 

REFUNDING ASSETS, 269. 261. 272, 

REGISTRATION— 

Annuities for lives, 36. 

Bankruptcy petition or receiving order, 33, 34. 

Charge under statute, 34. 

Company’s mortgage, 33, 36. , „ rer 

Contract for sale of “ registered land, o6o. 

Deeds of arrangement, 34, 103. 

Death duties, charge for, 35. 

Equitable easement, 36. 

Estate contract, 35. 

General equitable charge, 36. 

Land chaises, 34—36. 

Land Registration Act, 1926, under, 44. 

Limited owner’s charge, 36. 

Local land charges, 36. 
hliddlesez, 33, note (<)• 

Mortgage, 34. 

Mortgage by deposit, 34. 

Mortgage of ships, 366. 

Pending actions, 33. 

Puisne mortgage, 34. 

Restrictive covenant, 35. 

Town planning schemes, 36. 

W^rits and orders affecting land, 33. 

Yorkshire, 32, 36. 

REIMBURSEMENT of trustees, 171, 172. 363. 

RELEASE— 

Of executor, 193. 

Of power, 484. 

Of principal debtor, 497. 

Of trustee, 192. 

Of co-surety, 498. 
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REMAINDER— 

Conti igent, 28, 29. 

To child of unborn person, 28. 

REMAINDERMAN— 

Adjustment of rights between, and tenant for life, 163 et seq., 2SC et seq. 
Reconversion by, 206. 

When he may sue for waste, trespass or nuisance, 591, 596. 

And compel account, 521. 

REMUNERATION— 

When trustee entitled to, 169. 

Solicitor-trustee, 170. 

Solicitor-mortgagee, 321, 322. 

RENEWAL OF LEASE— 

By mortgagee, 131. 

By trustee, 130 et seq. 

By partial owner, 131. 

Lien for expenses of, 132. 

RENT— 

Continuing liability for, in case of fire, 440. 

Distress for, in administration, 252. 

Mortgagee’s liability to account for, 330. 

right to receive, 329. 

Mortgagor may sue for, when, 314. 

not liable to account for, 314. 

Payment of, in administration, 252. 

Relief against forfeiture for non-payment of, 372, 373. 

REPAIR, COVENANT TO— 

Relief against breach of, 373 et seq. 

No relief from, in case of accident, 440. 

Leasehold Property (Repairs) Act, 1938, effect of, 374, 376. 

REPUDIATION OF CONTRACT— A.nd see RMCissioif. 

On ground of fraud, generally. 458 et seq. 

When it becomes impossible, 460. 

RE-PURCHASE, sale with right of, distinguished from mortgage, 305, 306. 

RESCISSION— 

Of contract of sale— 

By vendor, 571. 

By purchaser, 570. 

On ground of mistake, 552. 

On ground of misrepresentation or misdescription. 458 et sea., 551. 569. 
On ground of want of title, 564 et seq. 

On ground of suppression, 462 et seq. 

Option between, and rectification, 451. 

Becoming impossible, effect of, 460. 

Prevented by intervening rights of third parties, 460, 461. 
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RESIDUARY ESTATE— 

Position of purchaser of, 64. 

Settled, duty to convert, 162 cl stq., 286. 

how capital of, ascertained, 286 c< ae-h 

RESTRAINT OF TRADE, 468. 

RESTRAINT ON ANTICIPATION, 388 et stq. AnJ «« Married VVouas. 

....... 

Registration of, 35, 585. 

S:irggo“ot^°ppaTenU,not eoforccdagainstsu.,sequent liuyera, 386 

Who may enforce, 587, 588. i i ai 

When lessee or assignee of lease not bound b>, 44 . 

How right to enforce may be lost, 588. 

Discharge or modification of, 589. 

Vendor bound to disclose, 564. ^ 

Form of conveyance where there are, ob<. 

Perpetuity rule docs not apply to, 588. 

RESULTING TRUST, 69, 117 et seq. See 1 lusi- 

Whether it arises on voluntary conveyance, 1-4. 

RETAINER— 

By executor, 254 et seq. ai. u r in-x? *^54 

^ Only out oflegal assets if death before 19.b...-a . 

Out of all assets if death after 19-o...2o4. 

Only against creditors in equal degree, 2oo. 

What debts may be retained, 2o6. 

Trust debts, 256, 257. 

Preferred debts, 255. 

Deferred debts, 255. 

Judgment debts, 255. 

How lost, 258. 

May be in specie, 258. 

By administrator, 257. 

By executor's executor, 257. 

Of legacy against debt, 530. 

REVERSIONARY INTEREST, sale of, on inte.stac\. - ^ 

REVERSIONARY LEASEHOLDS, husband s title to 
REVERSIONARY PERSONAL ESTATE— 

Mortgagee of, s^hoiUd give noticejo t^^ste 

Of wife, aasignment of, 406. 

Under Malins’ Act, 407. 


REVERSIONER— 

May redeem mortgage, 

Sale by, when invalid, 474. 
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RE VERSI ONER— co7i t inued. 

When he may sue for waste or trespass, 591. 
When he may sue or be sued for nuisance, 596. 

REVOCATION OF SETTLEMENT, 92, 101. 

RIVAL BUSINESS, 501, 507. 


SALARIES— 

Assignment of, 66. 

Priority of, in administration, 247. 

SALE, POWER OF— -See Power of Sale. 

SATISFACTION- 

HOW it differs from performance, 222. 

(1) Of debts by legacies, 222—224. 

(2) Of legacies by legacies, 224, 225 

(3) Of leg^y^by^portion. and of portion debt by legacy or portion, 

""“portMr by legacy or 

No satisfaction where gift is to stranger, 227 
Illegitimate child treated as stranger 227. 

Grandchild treated as stranger, 227.' 

Stranger caimot take advantage of satisfaction, 227 
Partial intestacy, how the doctrine appUes on 227 

What IS m^nt by being m loco parentis, 228.' 

What a portion is, 228. 

abutted by intrinaio 

Or by extrinsic evidence, 230 

When settlement comes ffrst ner^ona l 

right to elect, 229 persons entitled under it have 

^“‘“7egIc;r23L“*"' debt and givea him 

Where “^“bt and gives wife legacy, 231. 

A jsubsequently paid! 223 

in his Ufetfme! 237.^^ ^ portion 

SAUNDEJiS V. VAUTTEE. rule in, 115. 

SAVINGS of wife’s income, 385. 


SAVINGS BANK, priority in payment of debts due from officer of 247, 

SEA VIEW, injunction against interrupting, 479 . 

SECRET AGREEMENT— 

In fraud of creditors, 480. 

In fraud of object of power, 481. 
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SECRET PROFITS of agent, 166, 167. 

SECRET TRUSTS, 77—80. 

SECURED CREDITOR, right of proof by, in administration action, 249 


SECURITIES, APPROPRIATION OF, 535 </ seq. 

SECURITIES, MARSHALLING OF, 293-295. 

SELDEN'S TABLE TALK, 3. 

SEPARATE ESTATE—See AIabried ^\ oman. 

SEPARATION DEED, enforcement of, 541. 

SEPARATION ORDER, 381, 391. 

SEQUESTRATION, 24. 34. 

SERVICE, CONTRACTS OF— 

No speoifio performance of, 542. 

Injunctions to enforce, 583. 

Breach of confidence by servant may be restraxnei, 


SET* OFF— 

At common law, 526. 

Under statute, 526. 

In equity, 526. 

Since the Judicature Acts, 527. 

In administration of deceased’s estate, ..51. 

In bankruptcy, 251,530. , 

Whether allowed to prejudice soUcitor s hen, Jo-. 

Of joint debt against several debt, 529. ^ 

None, in general, of debts against calls, o • . , . -oo 

None! in ieneral! of debts aecrued in 
None* where olftlm not enforceable by bo i > . 

ExecnS right to set ofl debt against legacy, 530, o31. 


SETTLED LAND ACT, 1925— 
Conveyance under, 37. 

Receipt of capital money> 176. 
Tru8tee*s power of sale, 175. 


SETTLED LEGACY— 
Interest on, 286—289. 
Forfeiture of, 290. 


SETTLED RESIDUE, interest on, 163 et seq. 


SEmJEMENT—-See alto 

Agreement for, not enforceable by v 

Ante^noptial, is for value, 90. 
Avoidance of, 92 et seq. 

Equity to, 17, 405. 


and Trusts. 
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SETTLEMENT— continued. 

How effected— 

By conveyance, 87. 

By declaration of trust, 87, 89. 

Husband’s, does not now bind wife, 384. 

Infant’s, 416. 

Land, of. form after 1925...75. 

Lunacy, in case of, 429. 

Marriage, who can enforce agreement for, 91. 
Mortgage of interest under, 356. 

Not affected by Married Women’s Property Acts, 383. 
Post-nuptial, is voluntary, 91. 

Rectification, 451. 

Repair of leaseholds, 692. 

Revocation of, 92, 101. 


SHARES— 

Calls on, proof for, in administration, 250. 
Certificate for, deposit of, 349,355. 

estoppel by, 479. 

Equitable mortgage of, by deposit, 349, 355. 
Legatee of, whether liable to pay calls, 267, 268. 
Lien of company on, 268. 

Mortgage of, gives power of sale, 365. 

Notice of assignment of, gives no priority. 60. 
Qualification, held by directors on trust, 167, 168. 
Repudiation of contract to take, 460, 461. 

Settled, accretion to, 287. 

Specific performance of contract to sell, 539. 
Transfer of, to avoid liability, 469. 

SHELLEY’S CASE, 29, 84. 


SHIPS— 

Lien on, for disbursements, 357. 
Mortgages of, 356. 


SILENCE, when it amounts to affirmation, 463, 487. 
SLANDER, injunction to stop, 597. 


SOLICITOR— 

Testator’s direction to employ particular solicitor, 152. 

When trustee, not allowed profit costs, 169 
Except in certain cases, 169, 170.’ 

TOen mortgagee, allowed profit costs, 321 322 
Notice to, when notice to client, 45. " 

Purchase by, of subject-matter ’of action 67 

S?tfand money, 150, 

Covenant not to practise as, when broken 582 
Must not disclose secrets, 605. ' 


Whether he may act for other side. 605 606 
Lien of. See SoLicrroa’s Lien. * 

Lunacy of client, 428. 

Appointment as trustee. 136. 

Conatrnotive trnetee of balance of mortgage money, 134 
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SOLICITOR’S LIEN— 

(1) On deeds, books and papers of client, Jo». 

(2) On property recovered, 359 et seq. 

(а) At the common law, 359. , o-a i 

(б) By statute extends, in general, to entne fund, 3 j9 ti seq. 

In case of town agent, 358, 361. 

How far it prevents a set-off, 362. 

How affected by compromise of action, 363. 

Executor or assign of solicitor, entitled to, 360. ^ 

Bar of time, when it does not apply against, 36-. 

SPECIFIC DELIVERY of chattels. 540. 

m 

SPECIFIC LEGACY— 

Characteristics of, 276, 277. 

Assent of executor to, 278. 

Interest on, 286. 

SPECIFIC PERFORMANCE, 538 el seq. r, 4 i et seq. 

Contracts which will or wUl not be enforced specificaUy, .i4l q. 

Annuity, sale of, 539. 

Apprenticeship agreements, 542. 

Arbitration, agreement to submit to, 544. 

Building or repairing contracts, 54-. 

Building lease, contract to grant, 54J, 

County Court jurisdiction, 12. 

Determinable agreements, 541. ^ 

Foreign land, contracts as to. 2o, o6J. 

Goods, sale of, 539. 

Goodwill of business, sale of, 543. 

Illegal or immoral eontracts, 541. 

Infant, contract by, 544. 

Land, sale of, 538. 

Leases, contracts for, 8, 538. 

Loan of money, 538. _ 

Married woman, contract hy, 

Mutuality, contract wanting m, W- 

Partnership, agreement for, f !■ 

Personal services, contracts for, ’ ercise, 545. 

Power of appointment, contract to enercis 

Separation agreements, 541. 

Service, contracts of, 542, 583. 

Stocks and shares, sale ot, 53y. 

Superintendence, contracts requirmg, 

Timber, sale of, 539. 

Voluntary agreements, 541. 

Will, tenancy or Partnership at, 5 - 

Yearly tenancy, agreement tor, o ■ 

Damages sufficient, no t°J^ant,*546. 

Damages in lieu of. Court s p — 

Defends to action for, ®°“^^^\eference to contract, 651. 

(1) Misrepresentation having g52. 

i2) msuie in formation of *53 

In reducing contract in ^ variation, o6i 

Whether plaintiff can set up par 
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SPECIFIC PERFORMANCE— 

Defences to action for, of contract for sale of land— continued. 

(3) Misdescription, 555. 

Parohaser not compelled to take an underlease for an 
original lease, 555. 

Or part of property contracted for if essential part 
cannot be conveyed, 555, 656. 

Or agricultural land which has no ri^ht of cartwav 
to it, 556. ® ^ 

Purchaser may usually have what vendor can convey, with 
abatement, 556. 

Where difference is slight and a proper subject for com- 
pensation, vendor may enforce contract with com¬ 
pensation, 557. 

But not where fraud, 557. 


’^^“Pensauon cannot be estimated, 667 
Whether purchaser may have compensation after com 
pletion, 568. 

Effect of condition excluding compensation 558 

(4) Lapse of time, 558. ' 

(5) Trickiness, 660. 

(6) Great hardship, 561. 

(7) Breach of trust (or of prior contract) .36*' 

(8) No contract, 563. * 

Uncertainty in contract, .364. 

(9) Want of title, 564. 

Discretionary, is, 540. 

Form of conveyance, 567. 

Ground of equity’s jurisdiction, 538. 

Interest on unpaid purchase-monev, 569 
Parties to action for, 551. 

Part-performance, doctrine of, 547 et seq. 

. marriage is not, 549. 

Fossession, when usually given, 568. 

effect of taking, 568. 

Repudiation of contract, by purchaser, 570. 

Kesoission of contract, by vendor, 571. 
mie deeds, delivery of, on completion, 570. 

Wntmg, necessity of, in contract for sale of land, 546. 

Exceptions, 546 et seq. 


SQUATTER’S TITLE, 666, 585. 


STATUTE-BARRED DEBTS— 

Acknowledgement to revive. 233. 

Legacy to satisfy, is mere bounty, 213. 

Payment to revive, 233. 

Payment of, by executors, 258. 

Retainer of, 266. 

No set-off in action of, 629. 

Set-off, against legacy, 530. 

Appropriation of payment to, 533. 

STOP-ORDER, when necessary to perfect assignment. 61. 
SUB-LESSEE, relief of, in case of breach of covenant. 376. 
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SUB-MORTGAGE, trustee may lend on. 107. 

SUBROGATION— . * . , 91 . 

Of creditors to executors carrying on testator a business, 244 

Of person paying premium, 365. 

Copartner to creditor’s rights in cases of fraud, old. 

SUPERSTITIOUS USES. 114. 

SUPPORT, right to, 395. 

SURCHARGING AND FALSIFYING, 524. 


SURETYSHIP— 

Jurisdiction of equity in, 486. 

There must be a principal debtor, 486. _ 

EBeot of, for infant borrower ® 

Whether contract is ubemmcBfidet, 464, 480, w*- 

When avoided by concealment, 486. 

Rights of creditor against surety, generaUy, 487, 4»5. 

^ And as regards the continuance of the 
Continuing guarantee, revocation of, on change m 
Rights of surety against creditor, generaUy, 4 »j. 

Safety cannot compel creditor to Proceed agamst debtor, 48... 

Surety can compel debtor to W 
Quia timet action by surety, 489, 49U, 4y.5. 

Remedies of, 490 et seq* 

(1) Reimbursement by debtor, 4JU. 

(2) DeUvery up of securities by ' 

(3) Contribution against co-surety, 492 ^ 

(4) Sharing in security held by co-sorety, 

Circumstances discharging surety, 494 ef seg. 

(1) If creditor varies contract, 4ao. 

(2) If creditor gives time to ' ainst surety. 496. 

Effect, if creditor reserves 496. 

When surety not discharged P 8 *^^3 

mere debt is payable by J^sUlme » 

(3) If creditor releases debtor, 4»/. 

(4) K creditor releases one guarantee, 499. 

EBeot of intended co-s.nety not cxccutmg „ ^ , 

(6) If creditor loses securities, 49». debtor becoming 

Surety not discharged by remedy g 

statute-barred, 499. 

Surety executor, retainer by, 2&/, . V j^uptcy on, 498. 

Surety for rent, effect of by company s dissolu 

Surety for interest on debentures, 

tion, 498. . 464. 

Insurance distinguished from .g^j-aud, 461. , . 

Release of surety procured Yi'Yata against statute-barred, 34 . 
Surety for mortgftgc debt, when 

SURPLUS— 

Under trust for creditors, . .q 

Upon a (rift of income to charity# • 

0?sale proceeds, on sale by mortgagee. 134. 

SURVIVORSHIP, WIFE’S RIGHT OF, 406. 
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TACKING— 

Principle of, 341. 

(A) Before 1926— 

Third mortagee without notice, buying in first legal mort'^awe, may 
tack, 342. ® ® 

But must have taken his third mortgage without notice of second. 
342. 

No tacking if legal estate held on trust for second mortgagee, 342. 
When a firot mortgagee may tack further advances 342^^ 

(B) After 1925— 

Tacking abolished except for further advances, 342. 

Existing rights unaffected, 342. 

Summary of present rules, 343. 

TENANCY IN COMMON— 

Conversion under the statutory trusts, 197, 198. 

Effect of L. P. A. 1925, on, 611. 

Favoured by equity, 21. 


TENANT FOR LIFE— 

Renewing lease, 131. 

Right of, to redeem mortgage, 322. 

Repairs by, of settled leaseholds, 592. 

Waste by, 591, 592. 

Of settled residue, to what income entitled, 163. 

In case of reversionary interests, 165. * 

Of legacy, whether entitled to accretion, 287. 

TENDER of mortgage debt, effect of, 310. 


THING IN ACTION— 

Assignable in equity, 52. 

Assignable, now, at law also, 52 

Dearie v. Hall^ rule in, 59. 

Equitable assignment, what is, 56. 

Form of notice of assignment, 63. 

Interpleader by debtor or trustee, 54 . 

Legal assignment, requisites of, 53. 

Meaning of, 55. 

Notice of assignment of, reasons for sivins 54 58 
Value, whether necessary for assignie^ff; 57 .^® 


THIRTY YEARS’ TITLE— 

Right of purchaser to, 43. 
Condition of sale reducing, 565. 


TIMBER— 

Whether mortgagor in possession may cut, 324 
Mortgagee in possession may cut, 332. 

Felling ornamental, is equitable waste, 591. 

TIME OF THE ESSENCE— 

Generally, 558. 

In the case of sale with right of re-purchaae 300 
Not in mortgages, 305, 306. ' 
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TITLE, vendor’s duty to make, 564 et seq. 

TITLE-DEEDS— ^ . .. 

Cestui que trust not negligent in allowing trustee to keep, ou. 
Deposit of, by way of mortgage, 347. 

Discovery of, 14, 15. 

Inquiry for, 44, 46. 

Loss of, by mortgagee, 316. 

Lost, remedy for, 436. 

Mortgagee improperly refusing to return, 311. 

Mortgagor’s right to inspect, 316. i lo ooo 

Mortgagor’s right to, when mortgage statute-barred, 18, 33J 

Negligence in obtaining. 47. 

Notice of contents, 42. 

Production of, omission to require, 44^ 

Purchaser’s right to, on completion, 570. 

TOMB, provision for repair of, 68, 106, 111. 

TOWN-AGENT, derivative lien of, 358, 361. 

TRADE, restraint of, 468. 

TRADE-DEBTS, assignment of, 54. 

TRADE-MARKS AND TRADE NAMES, 606—610. 

TRADE UNION, expulsion from, 599. 

TRANSFER OF MORTGAGE— 

Mortgagor’s right to have, 318. 

Receipt operating as, 317. 

TRESPASS— 

Injunction to restrain, 590. 

Land abroad, 26. 

TRICKINESS a bar to specific performance, 560. 

TRUST— 

Animals, 107. 

Assignment of, 76. 

Bailment distinguished from, 70. 

Certainties, three, 80. 

Charitable, 69, 105 et seq. 

Classification of, 69. 

Constitution of, 85 et seq. 

Constructive, 69, 117, 127 el 
Contract distinguished from, 70. 

Corporation, 135, 144, 169. ^ 

County Court, jurisdiction of, over, 

Creation of, 73 el seq. 

Creditors for, 101 et seq. 

Declaration of, 87, 89. 

Definition of, 68. 

Enforced in equity only, 14, 69. 

Evidence of, 75, 76. 


I 
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TRUST— continued. 

Executed and executory, 83—So. 

Express, 69. 

Express private, 73 e< seq. 

Form of, 75. 

Fox-hunting, 68. 

General idea of, 68. 

Implied 69, 117 et aeq. 

Mortgage money, of, purohaaer not ooncemed wnth, 38. 
Power in nature of, 71. 

Power of appointment distinguished from, 70. 

Private, 69, 73 et seq. 

Precatory, 80. 

Public, 69, 105 et aeq. 

Resulting, 69, 111 et aeq. 

Secret, 77—80. 

Statute of Uses, effect of, 73, 74. 

repeal of, 73, 75. 

Voluntary, not enforced unless constituted, 86 et aeq. 
Writing, whether necessary to create or assign, 75, 76 89 

TRUST FOR SALE— 

Conversion, 196 et aeq. 

Conveyance under, 37. 

Creation of, to overreach equitable interests, 37. 
Delegation of powers to tenant for life, 151.’ 

Intestacy, on, 238. 

Powers of trustees, 175. 

Trustees improperly buying land, 157, 158 

obtaining title by Statute of Limitations, 158 

TRUSTEE— 

Absence abroad of, delegation during, 1.51 
Accidental loss, not liable for, 152. 

Accounts of, 173. 

Additional, 142. 

Advancement, power, 423. 

Agents, appointment of, by, 149—152. 

Alien may be, 135. 

Appointment of— 

Who may make, 136. 

Who may or will be appointed, 136, 137. 

Whether appointor may appoint himself 187 
By Court, 138, 139. 

Out of Court, 140—142. 

Vesting declaration on, 142. 

Vesting order on, 139, 143. 

Public Trustee, 135, 139, 143 et aeq 
Judicial trustee, 139. 

Audit of accounts, 173. 

Banker, employment of, 150. 

Bankrupt, whether removed, 140. 

Beneffeiaries’ control over trustee, 146, 147. 

Beneficiary not usually appointed, 136. 

Breach of trust. See Breach op Trust. 

Cannot take beneficially, 83, 117, 118. 

Capacity, 135. 
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TRUSTEE— continued. 

Care required of, 152. 

Cliarge, power to, 169. 

Company, sale to, 168. 

Compromise, power of, to. 177. 

Contribution between co-trustees, 183, 184. 
Conveyance by, 37. 

Corporation may be, 136. 

Costs of litigation, 172. 

Court’s control of, 148. 

Custodian, 143, 144. 

Death of, effect of, 138. 

Delegation by trustee, when allowed, 14.)—1*>-. 
Depreciatory conditions on sale by, I7i>, .>6— 
Disclaimer by, 138, 146. 

Discretions of, 146 et seq. 

How far Court controls, 148. 

Must be exercised bond fide, 148, , 

And with reasonable prudence, 16.1, loi 


Duties of, 146 c< <e^. ... 

To obey beneficiaries if all sutjurwi, 14 » 

Not to delegate, 149. 

To secure trust property, 163 ei seq. 

Reduction into possession, 153. 

To invest only in authorised securities, I5a. 

To convert residuary personalty. 162 et seq. 

To hold scales evenly between beneficiam-b. - 

Not to make advantage out of trust, 16 /• 

Not to purchase trust property. 166. ib». 

To keep accounts, 173. 

Equity never wanta a, 138. 

Gift to, by ccsiui 473. 

Impounding beneficial interest of, 18 . 

Impounding beneficiary’s interest, ‘ ■ 

Indemnity of, out of trust property. 1 /1 • 

by beneficiary, 171. 
by co-trustee, 184. 


Infant, 136. 

Insurance by, 176. 

Interpleader by, 64. 

Investments open to, 166 et seq. 

Judicial. 139, 146, 109. 

Liability of— , 

Limit of, in case of mortgage, l&J- 
For acts of co-tnistee, 182, 183. 

rate dr. on breach of or after retirement, 

For breaches committed before app 
186. 

Ways of escaping, 188 et seq. 

Lien of. 132, 172, 363 lea.l, 189 

Limitation. Statutes of^/ben trustees m y P , 4 j. 

Lunatic, appointment of new tru^^" 

Married woman, 136, 146, 396 , 3 . 

Mortgage, loan by, on, ' 

Mortgage by, 175. 


AQ. 
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TRUSTEE— conlinued. 

Notice to, of more than one estate, 46. 

under rule in Dearie v. Hall, 59. 

Number of, 137, 141. 

Partition by, 612. 

Powers of, 174 et seq. 

To lend for fixed term, 159. 

To leave some purchase-money on mortgage, 160. 

To concur in reconstruction, &c. of company, 160. 
in sale, 174. 

To deposit money at a bank, 160. 

To pay calls, 160. 

In connection with a sale, 174. 

To give receipt, 176. 

To insure, 176. 

To compromise, &c., 177. 

To agree about reversionary interests and choses in action falling 
in, 178. 

To value, 178. 

To pay funds into Court, 179. 

To obtain Court’s advice, 161, 179. 

To advertise for claimants, 179. 

To provide against liability on lease or grant, 180. 

To maintain infants, 419—422. 

To advance capital, 42.3. 

To partition, 612. 

Powers, survivorship of, 181. 

Payment into Court by, 179. 

Personal representative of, position of, 138. 

Personal security, loan on, 161. 

Profit made by, must be refunded, IGG. 

I’ublic. See Public Trustee. 

Purchase land, whether he can, 1.57, 158. 

Purchase of trust property by, 16G, IGS, 473. 

Purchase of reversion by, 132. 

Receipt of, 170. 

Reconstruction of company, power of, to concur in, 160. 

Reimbursement of, 171, 172, 36,3. 

Relief of honest, 188. 

Remedies against, 186 et eeq. 

Removal of, 140. 

Remuneration, when allowed to, 169. 

Renewal of lease by, 132. 

Residuary personalty, duty to convert, 1G2. 

Retirement of, 14.5. 

Reversionary interests, duty to convert, 162 et sea. 

Sale by, of land, 158, 174, 175. 

Sale, for, overreaching equitable interests, 37. 

Securities, custody of, 154, 156. 

Selling in breach of trust, no specific performance, 562. 

Servant of cestui que trust, whether, 146. 

Solicitor, employment of, by, to receive money, 150. 

Solicitor to beneficiar>% not usually appointed, 136. 

Solicitor-trustee, when entitled to costs, 169, 170. 

Statutes of Limitation, 189. 

Stranger to trust, when a, 133. 

Survivorship of powers of, 181. 
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TliVHTEK—coniinual. 

Title deeds, custody of, 

Valuer, employment of, by, loO. 

Vesting ordor,139, 143. 

Who may be, and who unsuitable to be, Ebj, 136. 
^Vomau may be, 135. 

TRUSTS IN FAVOUR OF CRFDITOKS, lul >Ucq. 


UBERRIMiE FIDEI contracts, 463, 486, 491. 

UNCERTAINTY in contract, effect of, 564. 

UNCONSCIONABLE BARGAINS— _ _ 

With heirs, expectants, and reversioners, 474, 47o. 

Loans by moneylenders, 476. 

UNDER-LEASE, relief against forfeiture, 376. 

UNDERTAKING AS TO DAAIAGES, 676. 

UNDIVIDED SHARE— See Tenancy in Common. 

UNDUE INFLUENCE, contracts, how affected by, 470 et seq. 

UNEMPLOYMENT INSURANCE CONTRIBUTIONS, priority of, m 
administration, 248. 

USE UPON USE, 74, 

USES— 

Active or passive, 74. 

Resulting, 124. 

Statute of, 73, 74. 

Repeal of Statute of Uses after 1925 .. .7o. 


VACANT LAND, nuisance on, 596. 


VALUATION— 

For trust mortgage, 160, 158, 159. 
For trust purposes generally, 178. 
Of contingent liability, Ac., 250. 
Of share of partner, 612. 

VALUE, what is, 32, 94. 


VENDOR AND PURCHASER 

Compensation for misdescription. 55o 
Defects in title must be disclosed, 661 , om. 

DeUy in payment of purchase-money, effect oi. 

Deposit, forfeiture of, 671. on resale, 572, 

Deposit must be allowed agamst deficiency 

43 ( 2 ) 
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VTENDOR AND PURCHASER— 

Form of conveyance in action for specitic performance, 567. 

Interest on purchase-money, 569. 

Misdescription, 655. 

Misrepresentation, 551. 

Mistake, 662 ei seq. 

Notice, 39 et seq. See Notice. 

Personal representatives making title, 240. 

Plan, whether purchaser entitled to conveyance by, .567, o6S. 
Possession, when given, 568. 

Probate, revocation of, 243. 

Purohaser not bound to disclose, .561. 

“ Registered land,” contract for sale of, .555. 

Relief against accident, 438. 

Repudiation of contract by purchaser, 570. 

Rescission of contract by vendor, 671. 

Summons, between vendor and purchaser, .57.3, 574. 

Time, whether of essence of contract, 668, 559. 

Title to be shown on sale of land, 504. 

Title deeds, purchaser’s right to, 670. 

Triokinees, 660. 

Variation of contract, 564. 

Vendor in possession, how far a trustee for purchaser, 568. 

Voluntary settlement, 97, 99. 

Whether vendor bound to disclose defects in land, 661, 564. 

VENDOR’S LIEN— 

Generally, 127, 304. 

Abandonment of, 128. 

Personalty, in case of, 127, 364. 

Against whom enforceable, 128. 

When no lien arises, 127. 

Enforcement of, 129, 364. 

Loss of, 129. 

Statutes of Limitation, whether applicable to, 129. 

Land charge, queere necessity of registration as, 129. 

Locke King’s Acts (now A. E. A. 1925, a. 36) apply to, 268. 

VESTING DECLARATION, 142. 

VESTING ORDER, 24, 139, 143, 612. 

VOLUNTARY CONVEYANCE, whether resulting trust arises on, 121. 

VOLUNTARY SETTLEMENTS AND TRUSTS, 86—90, 95 ct'aeq. 
Bankruptcy, when void in, 98—101. 

Creditors may impeach if fraudulent, 93 et seq. 

Distinguished from trusts for value, 90. 

Fraud^ent, when deemed, 95, 96. 

Incompletely constituted, not enforced, 86, 90. 

Post-nuptial settlement is voluntary, unless ante-nuptial agreement, 90. 
Purohaser, not now void against, unless fraudulent, 97, 98, 112. 
Revocation of, by settlor, 92, 481. 

Subsequent creditors, when voidable by, 97. 

Summary of law as to constitution of, 90. 



INDEX. 


677 


WAGES, priority of, in udminietration, 24R. 
WARD OF COURT, 410 el seq. And see Infant. 


WASTE— 

Injunotion in oa«eB of, 500—602. 

Account incident to, 521, 523. ^ ^ 

Perraiseive, not remediable by injunction, 6.>-. 
Ameliorative, not now restrained by injunction, o9-. 

Equitable, 621, 591. 

WIDOW— 

Paraphernalia of, 40*1. 

Settlement by, on her re-marriage, 91. 

WIDOWER, settlement by. on his re marriage, 91. 
WIFE —See Mafiribd Woman. 


WILFUL DEFAULT— 

Liability of executor for, 273. 

Liability of mortgagee in possession tor, 330. 
Liability of trustee, for, 181. 

By vendor, 670. 

Mining 181, 182. 

WILLS— 

Executory trusts in. 86. 

Conversion under, 196, 199, 202. 

Election under, 211 et se/j. 

Forfeiture clauses in, 289 et seq. 

Land given to charity by, 112. 

Mutual, 126. 

Secret trusts under, 77 el seq. 

Of married women, 384. 


WINDING UP—5ee Companiss. 


WORKMEN’S COMPENSATION— 
Priority of, in administration, 248. 
Adopted child is member of adopter s 


family for purposes 


of. 425. 


WRITS AFFECTING 


land, registration of, 33. 


YEAR TO YEAR TENANCY, specific performance of, 5 
YORKSHIRE REGISTRIES, 32, 36, 343. 
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